MODERN REPORTS; 
4. 
SELECT. CASES: 
| ADDED IN 

THE COURTS 
KING's B E N C HB, 
CHANCERY, COMMON PLEAS, 


AND 


EXCHEQUER. 


YOLUME THE  F@UR TH. 


5 a 5 
= 
- 
* 
» 
* 
. o 
= 
* - 
4 : 
- 
mY 
” 
* 
* 
” 
* * 
4 
* — 
— 
* 
# 
F 
) 
* 
« 
- 
* 
” 
. 
* * 
. 
| \ 
- 
4 
— 9 * 
: 1 
* 
- 
* © * 
— * 
1 * j. 
” — 
— 
* _ . 
. - 1 : * 
* * 
* 
- 
* 
* 1 - 
* 
- - 
: 
= 
* 
. ** 
=» 
* 
- - 
. 
. 
* 
. 
— 
- 
* 
J 
- 
— 


"PEP ® 
MODERN REPORTS; 


55 
SELECT CAS E S 
| ADJUDGED IN 
THR COURTY 
O F | 
IN. BE NGCK 
CHANCERY, COMMON PLEAS, 


AND 


EXCHEQUER. 


' VOLUME THE FOURTH; 
CONTAINING, | 


A ColleQtion of ſeveral Special Cafes re 
KinG and Quzzn's Bx, from the Second to the Sixth Year of 


WiLL1am and Mary, and Judgments thereupon ; with ſeveral of the 
Pleadings at large ; being carefully examined by the Records : And 
alſo the Number of the Rolls of moſt of the other Caſes. 


— ę —- 


THE FIFTH EDITION, 


CORRECTED: 
WITH THE ADDITION OF MARGINAL REFERENCES AND NOTE» 


By THOMAS LEACH, Efq. 


OF THE MIDDLE TEMPLE, BARRISTER AT LAW. 
——————— ———— — 
L O N D Q,N: 


PRINTED FOR d. G. J. AND. I. ROBINSON 3 E. AND R. BROOKE; 
J- BUTTERWORTH ; OGILVY AND 8PEARE AN 
L. WHITE, DUBLIN, 


— 
1793. 


E 


* # 


o 


* 


"as 


* 
— 2 


THE 


PR . * A G E. 


” " - ” 
- - 


EFORE I give an account of the following caſes, 
I ſhall mention ſomething of xx oA rs in general. 


W᷑ have no printed caſes of the ancient proceedings 
either in the ſheriffs torn, or in the county-courts; the 
reaſon whereof may be, becauſe Jus ric was then ad- 
miniſtered in a ſummary way, and de plano. 


Nz1THER have we any for above one hundred years 
after the courts of law were ſettled in Neſminſter- Hall; 
which was about the later end of Kine Jonn. But in 

the reign” of Edward the Third, when the profeſſors of 

the law, as my Loxy Coxs obſerves, were excel- 
lently learned, and when SERJEANTS drew their own 
pleadngs, then, as he farther mentions, jangling and 
queſtions did ariſe, a taken more to 
for than to matter. | 


F began, and inn 
continued ever fince. And it is neceſſary it ſhould be 
ſo, becauſe the opinions of lawyers are generally 
guided by thoſe of their predeceſſors, in which they 


See Dr. Tays . 
lor's Ele- 


ſeem to imitate the ancient prætors, who eſtabliſhed ments of Ci- 


their judgments, not ſo much upon their own reaſon, 
as upon the written laws of the empire. 


2 3 Ir 


vil Law. 
214. 215. 


* 


noxious to errors, as all mankind muſt always be, 


THE PREFACE. 


Ir is true, it was the complaint of that learned 
perſon before · mentioned, that he liv'd in a ſcribbling 
age, and that guotidie plus, quotidie pejus ſcribunt ; yet he 
wroteon. And ſo has the collector of theſe caſes, who 
for ſeyeral years attended that court in which they were 
adjudged, and has not only compared them with THE 
RECORDS, but was aſſiſted in the ſpecial pleadings by a 


.-- + 


others, and recommended by a great name in the 
title · page, which is a certain advantage to the book- 
ſeller, whether it is ſo to the reader or not; but it is 
the benefit of the reader which is chiefly intended by 


MOT EO | N 
Tux quotations in the margin have been carefully 
examined with the books, and out of the great number 
of Authorities which are uſually cited at THE BAR, none 
are here inferred bur ſuch as ſeem pertinent to the caſe 
in queſtion. V ial 


Ap that nothing might be wanting to this work, a 
much more than uſnal care has been had in the correc- 
tion of it ; and the nice examination of THE Rolls, 
bowever troubleſome and expenſive, has been per- 
formed perhaps beyond what has been done in moſt 
books of this nature. So that it may well be hoped 
that thoſe few miſtakes, which poſſibly have eſcap'd the 
© preſs, may eaſily be corrected; as well as thoſe of the 
author, which he believes not to be any where mate- 
rial; but has not the vanity to think himſelf not ob. 


Vale. 


T AB L E 
OF THE | 
NAMES OF THE CASES. 


* 
% 4 


| 
3 


A BNETT (Bagnell againſt), == = = 
Adams againſt Tapling, - - 
Allen againſt Symonds, - -- 
Alſop (The Link and Queen apainf}, © 4.8 
Andrews * rers or ts - - 
Anonymous ( ition), - = * 
Anonymous (Pardon of Murder), = - 
Anonymous (Inferior Court) - — 
Anonymous (Occupier Rate), | =) - — 
Armſtrong (The King againſt ), - - 
Arnaud (Derrier againſt), - - 


B. 


ag * - bY Rs 
Man | — 149 
7 e OR 
Barſdale againſt Drew, © +1 So 2s 
Baſſet (Waples again), e 
Bath (Jones e The Earl of), „ 
8 24 Barſdals 


TABLE OF THE 


| P, age, 

Beak and Others againſt RG; - - — 63 
Beau (Jones againſt), — — 16 
Bennet againſt Preſton, - — — 159 
Benſon againſi Scott. — - 251 
Bidlecombe (Pitman again), _ - 230 
Birch, Dr. (The King and Queen againſt), - 206 
Birt (Strode againſt), - - 411, 418 
Biſhop of Exeter and Others- (Hele againſt), = 134 


Biſhop of Landaff (Jones againſt), - - 19 27 
Biſhop of London and Dr. den (The King 


and Queen againſt), LA 4- » — * 190, 200 
Blandford (Culliford againſt), 8 129 
Blankard againſt Galdy, — S 215, 222 
Bond (Chievly againſt), i 105 
Boſinger (Cook againſt), R755 of — 157 


Bowden againſt Shaw, — — — - 187 
Bowles (Cone againſt), ' - 7 
Bradly, (Coombs again/? The Hundred of), - 296, 303 


Braines (Hunt agarn/t), - N 402 
1 Bridges againſt Saer, * — — a — 1 -89 
Brunſden (Salter againſt), - 213 


. Buckeridge and Others (The King azoinſ), . 48 


Buckley and his Wife againſ{ Collier, 1 * 156 


Burton againſt Wooddard, - | i i; 1-00 BS 
- Buſh. (The College of Phyſicians 8 47 
Bullock (The K ing and Queen againſt), E 
Buggs (The King and Queen In) | — 379 
a * (Philips om = - : | 
20 n 5 — 
Carter ag einſi Calthorp, | 7 - 152 
Carter ogain/t Firmin, - - — 151 
S of Neu i, * [lor 
again 
"Cafe of Ruſſel, - | 2 *P 1 1 
"Caſe of Sir james ann; ooo 7 7% - wo - 
* Caſe of the Inhabitants of PREP. 1 3 x 38 
3 orp (Carter againſt), "os RAS 152 
vos — — (% HA dT Pani vo int Cheule 
81 2 "3 Ma 3:0 „ Au be 364k 
elsa þ 8 | ; 5 


NAMES OF THE CASES. 


P Age. 
Chettle againſt Le.... 9 
Chievly again/t Bond, - = "FA 1056 
Child (Sands againſt), 3 3 
City of Exeter again Glide, oO” 5 Js 1:8 
City of Exon againſt Glyde, — 1 
Clare (Hodge againſt), - — 14 
College of Phyficians againſt Buſh, 
IS * (The King and Queen anf St. 
ohn's), 2 
College, Oxford (The King and Queen againſt St. John's, 
Collier (Buckley and his Wife againſt), OW 156 
Collingwood (Lampton againſt ), - = 206, 314 
Cone againſt Bowles, - = 7 
Cook againſt Boſinger, - - - 156 
Coombs againſt Talbot, — — 254 
Coombs againſt The Hundred of Brady, - 296, 303 
Cope (Glover againſt), *- | — 80 
Cooke (Roberts againſi), — 5 Sen this » 
Corniſh (Goodright againſt), - - 256 
Coſon (Tippin againſt), — - - 380 
Counteſs of Bath (Jones againſt), = 7 367 
Counteſs of Winchelſea againſt E, 1 51 
Cradock againſt Radford, | 371 
Crump againſt Halford, * - = - 347 
Creſwick (Weſtern againſt), - - 971 
Cudmore (Symonds againſt), - - 5 
Cudlip againſt Rundall, - - - 9 
Culliford againſt Blandford, = - 129 
Curry againſt Stephenſon, = - . 372, 376 
D. 
| Davis acainf Speed, - n 1853 
De la Baſtide again Reynell and his Wiſe - 183 
Derrier againſt Arnaud, - — 4056 
Dighton againſt Granvill, - — - 247 
Dixon againſt Terry, = - - pom 
Drew (Barſdale againſt), 
Dr. Lancaſter (The King and | Queen gef The Biſhop 
of London and) 0 190, 200 


Dr. Birch (The King and Queen uf i 
Ellery 


FABLE OF THE- 


E. 

8 Page. 
Earl of Bath (Jones aaf ))). 5 357 
Edwin (Knipe againſt), - - 232 
ar Hicks andhis Wie, = | > 246 
England (White againf) - 5 
Evans (Kiffin again Willis and), 2 380 


Evans (The King and Queen againſt), - 3325 


Exeter (the City of) again/t Glide, — 7 33 
Exeter, Biſhop of © (Helo againſt), rp - 134 
F. | 
Fawlkingham (Grimly againſt), - 5 
2 (The King a,, > 8 
Firmin (Carter again/t), - — 
Foſter (Rudd again), — - 
Fox (Harcourt again/t), - — 
0 . . 
Saldy (Blankard againf}), _ 
Gale againſt Till, wo aol 500 dn 
Gallop (Hill againſt),. — 44 
Garrett (Pearſon againſt), - of 
Gibbons againſt Pepper, | 
Glide (The City of Exeter 3 — 
Slide (The King againft), — 
Glover againſt Cope, - — 


Godfrey (Newport again), . - 
Goodright agamft Corniſh, - 
Granvil (Dighton againſt), w — 
Griffith again Harriſon, — — 
Grimley againf Fawlkingham, . 
* Pye, - - 


13 


Halford (Crump againſt), 9 12 
| Hannam againſt Woodford, 2 


NAMES OF THE CASES. 


; : | Page. 
| Hanſon (Maſon againſt) i! Ne 133 
Harcourt agaim/t Fox, - - — 18567 
Harris (Hinks againft), OED - 1 182 
Harris (Parker againſt ), - a 990 77 
Harriſon (Griffith again), - - 249 
2 . 136 © 
Hicks againſt Woodeſon, .. - 2 324, 334 
Wo CA IG (Rikey apt), — 40 
Hicks (The , 1 8 1858 
Hill againff Gallop, — - 175 
Hinks aguinſt Harris, - & a 182 
Hodge againſt Clare, - - = 14 
Horner (Carter again), — * 89 
Hornſey (The Caſe of the Inhabitants), - 38 
Howard again Tremaine, - - 146 © 
Howel (Thomas againſt), — - — 66 
Hoyle again Pitt, - 158 
Hundred of Bradly (Coombs ape), - 296, 303 
Hunt again Braines, - 402 


L 
Inhabitants of Hornſey (The Caſe of the) 3 


. 
Jefferies againf! — - - 58 

John's ($t.) College (The King H = 233 
John's (St. College,) Oxon (The King reine; =260, 368 
John Legendra (Jefferies again), - 7+ 
Johnſon agi Oxenden, - - 4 255 
Jones againſt Beau, - * 4 I6 
Jones againſt the Biſhop of Landa, - 19, 27 
Jones againſt Morley, Kant. of the Bath, - 261 
F - - 367 
rern — againſt), — 188 


Kemp (The King and . 275 


ABLE OF: THE 


- Kemp (Smith agaim/t), ”. 0 (ome: ut. rc 

"Kent (Beak and Others againſt), < ©&+ = 
"Eiffin afainſt Willis and Evans, - = 

© Killigrew (Sawyer againſt), = = 

' Killingworth (Baugh againſt), + | 

© Knight againſt Keech, = = - 
Knight ogainff Symms, * + 4 


_ Enipe againſt Edwin, 6-4; - | | 
© The Kine \andQonen if Alle. beanie 
Anonymous, ü - ' 61 
; - Armſtrong, - | 
; DH Biſhop of London and Dr. 
- . Lancaſter, 190,200 
- Buckeridge and Others, 48 
— — Buggs, * 379 
: Bullock, a 147 
Dr. Birch, x 
. . Evans, — 31 
Fezas, - * 8 
Glide, - 33 
"I 08 
. , Hornſey _- >. 36 
2 1 Inhabitants of Hornſey, 38 
Kemp, | J* * 275 
Larwood, Py] 270 
© Lawrence, 5 370 
. : _, Marriott, - 144 
: _ Owen, — 2 293 
* 5 Roberts, * 101 
3 . Ruſſel, 1328 
3 8 Smith, - $2 
4 1 * 3 S. ee eee aer 
a St. John's College, Oxford, - 
„ 09 368 
vas „ — n 
LE . 3 Tucker, 5 «3 1862 8 
„ 
+ Walcot, - 395 - 
5 : © Warrington and Antoher, 63. 
81 pre mog bacgn tf dT) d 


7 


NAMES OP "THE OA8EsS. 


L. 
PD 
Lade (Baker again), - 140 
Lady Maidſtone (Countey of Wintel — 51 
Lamb againſt Mills, 50 - 377 
Larwood (The King and Que ag), - 270 
Law (Wilſon againſt), - © 287, 29" 
2 (The King and Queen again), * 
Lees (Chettle ogainſt), * 3 
Liſle (Wharton agamſt), - "IO ” - 
Loder againſt Snowden, Ny nad: 


Long (Reeve agent). - 3 8 
EE 


- - M, 

Maidſtone, Lady (Countel of Winchelea axe}, Fx 
Marriott (The King againſt), * = ee 

Maſon againſt Hanſon, — - - 133 

Matthew againſt Ollerton, * — 226 

Milford (Smith againſt), - * „ 131 

Mills (Lamb againf), a . a 
Milton (Patiſon againſt), ' » +. = — 1656 

Moor againſt Parker, - - - - 205 

Morgan (Barkſdale againſt), - - 

Morley, Knt. (Jones againſt), . =» | - 261 


W * 513,00 


„ 

Newport againſt Godfrey, 2 5 5 
Newton againſt Richards - * 8 286 
ichols againft Paw N IN. 2 0 
A DEM | Morgan 


"TABLE OF TRE 
O. 


: + * P 
Qdingfel! (Perry againf), 3 N — 
Ollerton (Matthew againſs), _ >), {ict a 
Qwen (The King and Queen 40700 "5 293 
„ mh 


— 


A at (Nane P. ; 
Fariſn of Hornſey (Caſe of) - 
Parker againſt Harrig, e RE 
Parker (Moor ggainſt), 5 5 . pop 
Patiſon againſt Milton, 3 ee, 
Fawlett (Nichols againſt), 2 e 
Pearſon againſt Garrett, - . 
Peers agarnſt Lucy, - 8 G 
Pepper (Gibbons againſt), «= - 
Perry againſt Odingſell, .. 
Philips again Bury, - 8 — 
Phyſicians, College of, againſt Buſh, IS 
Pie (Gwyn againſt), = | = * 
Pitcher egainff Tovey, Se * | 
Pitman againſt Bidlecombe, bY 9 
Pitt (Hoyle againſt), F 2 
Pope (St. Leger againſt), 2 
Preſton (Bennet againſt), 5 


Radford (Cradock againſt 77 
Reeve againſt Long, - 
Reynell and his Wife (Bafſtide el, ſy 
Richards (Newton againſt), - * Fa 
Roberts againſt Cooke, - - 
Fodert (The King againſt); dog N 
Robinſon ag Smith, ebm 4e 
obinſon again/? * . 1 
. — — Sritch? > 2 | 
Rudd againſt Foſtex, - - 


NAMES OF THE CASES. 


4 Page. 
Rumball (Walter againſt), * 2385, 397 
Rundall (Cudlip againſt), = = .9 
Ruſh againſt Tory, = . 96 M7 
Ruſſe]'s s Caſe, - 2 7 * 9 a8 

5 x 
Seer (Bridges againſt), = . 2 


St. John's College (The King reizt, 
St. John's College, CAMBRIDGE (The King and . 


» | 
St. Jane College, Oxrogn (The | 2-584 260, 2 
St. 8 College, Qrrazn (The and Queen 

4 , 


St. Leger againf Pepe, I ĩð 406, 409 
Salter againſt Brunſden, - 516 231 
Sands againſt Child, 1 V 2 176 
Soo againſt Killigrew, 2 ” 39 
dag againſt ), - - * 251 
tch (Roop againſt), = 7 3 
(Ge tn 6-1 DP + 
Sir James Smith's Caſe, « + +» - 52 
— (The King againſt), - — 52 
Smith (Walwin agazn/t), 8 * 86 


Smith againſt Milford, . 8 
Smith againſt Kemp, — - - . 187 


Smith Mabinſon againſt), - 312-0" 1.11 
Snowden (Loder againſt), = * 2 99 
Speed (Davis againſt ), , - =": 065 
Stephenſon (Curry againſt), - - 37a, 376 
Strode againſt Birt, - ' - 411, 418 
Symms (Knight againſt) - 7 95 8 
Symonds againſt Cudmore, - * T 
Symonds (Allen againſt), © = F- *4 
T. 

Talbot (Coombs againſt), - - Ne 2 
Tapling (Adams againſt), - — 8 
Terry (Dixon againſt), - - . 182 
Thomas againſt Howel, =- = 1 


— . 


— — - — — — 


N— — — — — 
0 


Waite (The King and Queen apeint), | : 


NAMES Or CASES. 


aS2% ; 2 n Page. 
Till (Gale againſt), — - _- 245 
Tippin againſt Coſon, _ ** 380 
Tory (Ruſh againſt), - 3 - - 0 37 
Tovey (Pitcher againſt), - — 8. 71 
Tremaine (Howard — a 146 
Trobridge (The King and Queen ageing), - 345 
W. 


Walcot (The King againft), - - 
Walter agaisſt Rumball, - N 


Walwin again Smith, — — 933 
Waples againſt Baſket, - | 241 
Warrington and Another (The King apa), - 65 
Warrington againſt Moſcley, * + - - 216 
Watkyns (Robinſon againſt), . A 227 
Weſtern againft Creſwick, — £ 'F 1614 
Wharton againſt Liſle, 898 - 4141} 1 183 
White againſt England, — „11 15-48) Bae- 
Whittingham againſt Andrews, - | 143 - 
Williams Executor of Melliſh againſt Cary vedere Nr 
of Wilts, | 403 
Willis and Evans (Kiffn ref. — „ 38 
Wilſon agamſt Law, 287, 29 
Winchelſea Counteſs againſt Lady] Maidſtone, b Fr 
Woodeſon (Hicks againſt), Ove 324, 336 
Woodford (Hannam againſt), - „ 48 


Woodward (Burton againſt), C 88 3's 91, 94 


HILARY 


WwywosLsQorEFs7]y yz _— = ro CIR. ad ee dt i ot i 


1 The Second of William and Mary, 5 | 
2 9 Y I N 1 
1 The King and Queen's Bench. | C8 3.9 


Sir John Holt, Knt. Chief Juſtice. 

Kir William Dolben, Knut. "hart 
Sir William Gregory, Knt.  Þ Juſtices. 
Sir Giles Eyres, Kut. 2 


Sir George Treby, Kur. Attorney General. 
Sir John Somers, Nur. Solicitor General. 


$5567 Þ Symonds again Cudmore. Ao Caſe 1. 

NEH ruf was brought for one meſſuage, one cur- A gne levied by 
tilage, and a garden, in the pariſh of St. Paul, in the a tenant in tail, 
city vf Exeter, on the demiſe of Nicholas Martin, &c,  whobasthe im- 


mediate rever- 
Upon not guilty pleaded, the jury found a ſpecial verdict; That fion in fee in 
Sir Nichelas Martin, being tenant for life, with remainder in tail Mm, _ | 
to William his eldeſt fon, and having a power to make leafes for n mew _ 
twenty-one years, or three lives, reſerving the ancient rent, did the reverfion in 
make a leaſe to Clement Ii ſtcome for ninety-nine years, if Richard fee into imme- 
and Nitholas W:ftcome ſhould fo long live, reſerving the ancient date pcffion, 
rent, which was eight pounds ten — 2 annum. Sir Ni- da n bb 
cholas Martin died, leaving iſſue William Martin his eldeſt fon and the inan. 
heir, who, being then ſeiſed of the remainder in tail, and alſo of brances of all 
the reverſion in fee expect Int upon the determination of that eſtate, thoſe who were 
did by indenture releaſe the faid rent, and before the determination rien of t— 
of the aforeſaid leaſe made by his father, did demiſe the premiſes b, z. 
to El:zabeth Weſtcome for ninety-nine years, if George and Wil- with reverfion 
ne I 1 | | oh ter. anbe 
leaſe ſor years, and on his death, before the term expires, the j/ue in tail levy a fine, this 3 


be avoided by bim or by the conuſee of the fine ; ſor although, as the leaſe was derived out of the eſtats 


tail and »Iſo out of the reve: ſion, the iſſue in tail might have avoided it, yet having deſttoyed the. intail 
by the fine bit power is tone; and che comeſes cannot avoid it becauſe he is 2 ſtranger, who rever had 
any privity in the effate in_tail.—S.”C; Sslk. 338. S. C. 1. Show. 370, 8. C. Skin, 234. 317. 328. 
8. C. 3. Salk, 335. 8. O. OC 57 8. C. 12. Mod. 32+ 5. C. Holt, 666. 8. C. 1. Freem. 503. 
3s C. go. Dyer, 213. Plon d. 435. 1. Saund. 261, 1. Lev, 168. 3. Mod. 268. 2. Atk. 204. 
3. Bac. Abr. 324. Cruiſe on Fines, 275. 4. Brown P. C. 594. Cowp. 379. 4. Com. Dy. 
40 Estates bh 25.) ö : n ö 
Vor. IV. B | liam 


Hilary Term, 2. William & Mary, In B. R. 


ham Weftcome ſhould fo long live, to commence after the deter- 
mination of the firſt leaſe. William Martin died, leaving iſſue 
" Nicholas Martin his eldeſt fon and heir, who, being the iſſue in 
tail, levied a fine to the uſe of himſelf, and his heirs. Afterwards 
the firſt leaſe determined; then Nicholas Martin entered, and made 
a leaſe to the plaintiff Symon&s; upon whom Cudmore the defen- 
dant, being the aſſignee of the ſecond leaſe, entered. 


The queſtion was, Whether his entry was lawful ? 


* Thoſe who argued for the plaintiff would have the eftate 
tail in being; and that though it might be barred by the fine, yet 
it was not extinct; therefore they would not have the leaſe void, 
but voidable by the iflue in tail, and that the cognizee of the fine 
might avoid it, as the iſſue in tail might have done if the fine had 
not been levied. Theyargued, that at the common law all eſtates 
of inheritance were in fee; and before the ſtatute 'de donis, the 
donee had a fez-fimple conditional, and might have barred his 
iflue ; that by the 3 of 55 Eadto. 1. c. 1. de donis, Ce. 
called the flatute of W:ftmin}ter the Second, the common law was 
altered; which ſtatute was made for the benefit of the iſſue, by 

reſtraining the tenant in tail, either before or after iſſue born, to 
bar or change the eſtate. It is true, if he had made a feoffment 


, . with livery, it would work @ diſcontituance of the tail, becauſe 


he had an eſtate of inheritance, and in ſuch caſe the iſſue in tail 
muſt have brought his real action; but now, by ſubſequent ſtatutes, 
power is given to tenant in tail to bar his iſſue by fine (a). If 
this leaſe ſhould not be voidable, then it would be as l 
as any of the iſſue in tail are 83 but that cannot be, Ro 
it is not for the benefit of ſuch iſſue that it ſhould be fo ; and for 
this reaſon the Books are very plain, that alienations made for their 
benefit, and not to their prejudice, are binding (5). Admitting it 
therefore to be voidable by the iſſue in tail, then the cognizee in 
the fine muſt have the ſame power to avoid it as the iſſue in tail 
had before the fine levied: and to prove this, they relied on my. 
© Lond Coke's Comment on Littleton (c), that if tenant in tail 

make a leaſe for forty years, reſerving rent, to commence ten years 
after, and die, and the iſſue in tail enters and makes —— 
to B. and the ten years expire, and the leſſee enters, and B. accepts 
the rent, and waves the poſſeſſion of the land; this makes the ex- 
ecutory leaſe good, becauſe he ſhall have the ſame election as the 
iſſue in tail had, either to make it fo or avoid it. It may be ob- 
jected in this caſe, that the leaſe made by the tenant in tail never 
commenced till after the fine levied by the iſſue; and therefore it 
could not ariſe out of the eſtate tail, becauſe it was extinguiſhed 

by the fine, and that if it ariſe out of any thing, it muſt be out of 


(a) By 4. Hen. 7+ e. 24. and 32. Hen, a6 3. pl. 4-3 and Co. Lis, 
s E. 34» c 23 . e ' 
O Year Books 44, Edw. 3. pl. 21. () Co. Lit. 46. b. 458 


- 
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the reverſion in fee; * which opinion may receive this anſwer z Srmonns 
That the eſtate tail was not extinguiſhed by this fine, becauſe the ( n 
law will ſuppoſe an exiſtence of it in the cognizee to prevent a 
wrong; and therefore where ſuch an eſtate is intermixed with a Ld, Ray. 33. 

fee, it ſhall have a being againſt this wrongful and tortious leaſe. f. 779: 781. 

In Errington's Caſe (a) there ſeems to be an opinion againſt this; . 104. 
the caſe was thus : er Errington and Katherine his wife were 11. Mod. 412. 

' tenants in ſpecial tail, reverſion in fee to Roger, who died; the 265- 2 
iſſue in tail, who had alſo the reverſion in fee, in the life-time of . Fr. Wiss. 

Katherine his mother made a leaſe for forty years to Robert Er- . Was, 

rington, to commence after the death of Katherine his mother, and 171. 26g. 

died; the reverſion deſcended to an- Errington, who in the life- 

time of Katherine levied a fine ſur conuſance de droit come ceo to 

J. S.; the mother died: the cognizee of the fine ſhall not avoid _ 

this leaſe, becauſe he who made it was inheritable to the eſtate 

tail, and likewiſe to the reverſion in fee, and ſo it iſſues out of 

both; for being actually ſeiſed of the fee ſimple he charged the rever - 

fion, and the leaſe is good againſt him by way of gfloppel, and by 

way of intereſt alſo out of the reverſion, and the eſtate tail is not only 

barred, but extinct by the fine. But there was no judgment given 

in that caſe; my LoxD Coks was there of a contrary opinion to 

FLEMMING, Juftice : andin CapelPs Caſe (b), which was adjudged 

in the twenty-third year of the queen, and publiſhed in his firſt book 

of Reports, there is a contrary reſolution ; it was thus: The re 

mainder man in tail granted a rent-charge, and the tenant in 

ſuffered a common recovery, and, having aliened the eſtate, died 

without iſſue ; the grantee diſtreined for rent, and the alienee re- 

plevied and it was held, that the title was in him, becauſe the | 

common _— ſuffered by the tenant in tail did bind all the re- 8 

mainders, and all leaſes made by them. ; 


Thoſe who argued for the defendant (aid, that the leaſe for years 
was not to be avoided by the iſſue in tail, becauſe it ariſes even 
out of the eſtate tail, likewiſe out of the reverſion ; and there - 
fore it muſt be a good leaſe, though the tail might be barred by 
the fine (c) ; for it was made by William Martin when he was 
tenant in tail, and for that reaſon it is not veid againſt his iſſue ; 
but, the iſſue having levied a fine, the eftate tail is then extinQ, ſo 
that the cognizee cannot come in 8 it, he being a mere 
ſtranger, and therefore ſhall not avoid this leaſe. Wheretenant for # 41 
life (d) and remainder manin tail joined in a leaſe to A. for life, remain- 
der to B. for life, rendering rent, and the tenant for life died, and Gil>- Ed. Rer. 
the remainder man accepted the rent of the firſt leſſee for life and 12 Peet. W. 
died, andthe iſſue in tall entered, and accepted therentlikewiſe, and 1936. 
made a feoffment and levied a fine to S. who bought the land, and | 
then the firſt leſſee for life died; it was held that the purchaſer ſhould 


(a) Errington v. Errington, 2. Bulſt. (e) Cro. Jac. 688. Bridgm, 27. 
42. 1. Roll. Abr. $43. Hob. 258. % 

(5) 1. Co. 61. Poph. 5. Moor, (4) Jeffery v. Coyte, Cro. Els. 252. 
I 54. Jenk, 250. 1. And. 212. 8. C. 1. Roll. Rep. 19. ; 
4. Leon. 150, , 0 
| B 2 never 


$y 0X D# 
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never avoid this leaſe in remainder, becauſe it ariſes out of both 
the eſtates of the tenant for life and him in remainder in tail, 'and 
therefore the acceptance of the rent by the iſſue in tail made good 
both the eſtate for life to A. and alſo the remainder to B. for life. 
There is a caſe which governs this at bar; it was adjudged in the 
court of common pleas in Trinity Term, 3. Car. 1. upon a de- 
murrer in replevin (a), and it was ſhortly thus: The father was 


- - tenant for life, remainder in tail to his fon, remainder in tail to 


the father, remainder in tail general to the ſon, remainder in fee 
to the father; they both granted a rent _—_ by deed to the de- 
fendant in fee; then they joined in levying of a and declared 
the uſes to the father in fee, who made a feoffment to the plaintiff 
and died; and the queſtion was, Whether the eſtate of the feoffee 
ſhould be charged with this rent? becauſe it being granted by 
the tenant for life, though it was confirmed by the remainder man 
in tail, it is void as to him, and therefore it was faid that it muſt 
ariſe only out of the eſtate for life : but it was held, that be- 
cauſe the tenant for life had likewiſe a remainder to the eſtate both 
in tail and in fee, that this rent iſſued out of all his eſtates, and, the 
tail being barred by the fine, the feoffee muſt come in under all 
the eſtates of the feoffor, whe muſt hold it charged with the rent 

b). So in this caſe the leaſe ariſes out of both the eſtates of 
— Martin; and the iflue in tail ſhall never avoid it by this 

Aſterwards in Hilary Term, the fourth and fifth of Milliam and 
Mary, jorGmenT was given for the defendant, and that the 


| 5 20+. of the fine could not avoid this leaſe made by i illiam 


9650 
. Ld Ray. 782. 
2. Vcrn. 226. 


x1. Mod, 179. be 


245- 265, 412. 

x. Peer. Was. 

520. 

. Peer. Wms. 

(695) 

2 Peer. Wms. 

1230. 

 Comyns, 369. 
tra. | 


* 


eſtate of a tenant for life, was an extinguiſhment of the 
( Sir Thomas Helt v. Sambach, ter of law, Oro. Car. 104. 


rtin. The reaſons were, becauſe it was an [intereſt derived 
out of the eſtate tail, and it charged alſo the reverſion in fee; for 
after the determination of the leaſe made by Sir Nicholas 
Martin, his fon, who had the remainder in tail, might have ſuffer:d 
a recovery and barred the eſtate tail. * Suppoſe this was not a 
void leaſe, but voidable by the iffue in tail, yet, after the fine le- 
vied by him, the cognizee ſhall never avoid it, becauſe he cannot 
in privity to the eſtate tail, for that is extinguiſhed by the fine; 
and the cognizor, having thereby diveſted himſelf of that | 
which he had to avoid this leaſe, can never transfer it to the coge 
nizee (c. No it cannot be a doubt, whether the eſtate tail is 
extinguithed or not: it is true, by the expreſs words of the ſtatuty 
of 32. Hen. 8. c. 36. it is barred; the words are, & that a fine 
« levied of lands entailed on the cognizor, or any of his anceſtors, 
« ſhall be a bar againſt the perſon and his anceſtors claiming by 


& force of ſuch entail.” And it has been often held upon this 


ſtatute, that a fine levied by a remainder man in tail during the 
entail (4), 


Cro. Car. 103. , (e) 1. Salk. 338. 1. Leon, $5- 


) But judgment was given for the 2. Leon, 37. 4. Com. Dig, 27, 


plaintiff upon the inſufficiency of the (4) 2. Leon, 37. 
avowry, wi;hout any regard to the mat - oy 


If 
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If it ſhould be otherwiſe, then there would be two fee ſimples in 


one and the ſame perſon ; a qualified fre determinable upon the 


death of tenant in tail dying without iſſue, and an abſolute fre 


out of the reverſion, which cannot be. As to acceptance or re- 
fuſal of rent, it is not much material either to affirm or avoid this 
leaſe ; for unleſs the iflue in tail enters, the leaſe thall not be. 
avoided. To prove this a caſe in Dyer was cited (a); which was, 
Tenant in tail, before the ſtatute of Uſes, made a feoffment in fee 
to the uſe of himſelf and his heirs ; then he and the feoffees join in 
a leaſe for years, rendering rent; then the ſtatute was made, and 


the tenant in tail died ſeiſed; afterwards the iſſue in tail levied a 
fine, and aliened the land before he made any entry upon the leſſee, 
or accepted the rent; the alienee did accept it ; but whether he 


had done fo or not, he could never avoid the leaſe, becauſe it was 
not void by the death ef the tenant in tail without the actual | 


of the iſſue. To maintain this judgment, another caſe was 


cited (6) which was, Huſband and wife tenants in tail, remainder 


tothe huſband in fee; had iſſue A.; the huſband died; the iſſue 


in tail, in the life-time of his mother, levied a fine to Sir George 


Brown and his heirs ; the mother made a leaſe for life, not war- 
ranted by the ſtatute of 32. Hen. 8. c. 28.3 this was a diſcontis 


nuance, and therefore a forfeiture, and Sir George might well 
enter thereupon ; for the fine ſhall not operate by way ot conelu- 
ſion, and the mother be fill tenant in tail; but the eftate-tail is 
barred and extinct as to the iſſue in tail. And for theſe reaſons, 
and upon theſe authorities, William Martin the tenant in tai 

having alſo the reverſion in fee, the leaſe made by him iſſues out 
of both the eſtates, and the iſſue in tail has extinguiſhed. the 
eſtate tail by levying of the fine, fo that the cognizee muſt be in 


* 


of the revetſion in fee. i | 


In the argument of this caſe at the bench, Dot ux, 1 
ſaid, that the caſe of Opie uv. Themaſius (c) was neither we ed 


or well reported by Mr. Siderfin. It was thus upon the Rox t, 3. 


Paſtch. 15. Car. 2. Roll 375. A man ſeiſed in fee made a leaſe for 
ninety- nine years, if three perſons ſo long lived ; then ſettled" the 
reverſion upon himſelf in tail, with power to make leaſes for twenty- 
ong years, and then he made ſuch a leaſe and died ; the ſon, who was 
the iſſue in tail, and not the father, as it is reported there, levied a 


fine and fold the reverſion; the firſt leaſe determined upon the 


death of three lives; and it ſeemed to the Court that the cognizee 
might avoid this ſecond leaſe (d; becauſe it was never in the 


election of the tenant in tail or of his iſſue to avoid it, they having 


conveyed away their eſtates before this ſecond leaſe was to com- 


—a# 


14. Ray. 3% 


mence for if tenant in tail make a leaſe to commence in preſenti, 


and convey away his eſtate by fine, the cognizee hold it 


fs) Dyer, 51. 8. C. Raym 132. 5. C. 1. Keb. 778. 


2 Spencer, Cro, Abs. 313. 90. ** 
be . 50. 
(c) 1. Sid. 260. 8. C. i, Lev. 167. 


B 3 | charged 


3 {d) See 1. Lev. 168, 


— 
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Srxoxps charged with ſuch leaſe; but if it be to commence in future, it is 
again otherwiſe, becauſe it cannot be avoided befare the commencement, 
2 But he faid there was no judgment given ia that caſe; there were 
only three Judges then in court; KELYNGsE, Chief Juftice, wha 
e nothing to the point; and TWISDEN WyYNDBAM, 
Fuſlices, who were divided in opinion. 
Caſe 2. Chettle againſt Lees. 


Formerly the T* PLAINTIFF obtained a verdict, and the judgment was 
entered with a myſericordia inſtead of a capiatur. 


of a cpi ,t A motion was made to arreſt this judgment, becauſe it was an 
—_—. —— faves of $. Hen, 6, c. 12. for that 
Judgment erro- anly helps the miſpriſion of clerks in entries of the judgments, but 
neous ; but this Te a ww we” J , 
Is now remedied this is the fault of the Court in giving De and therefore in an 
bythe 14.& 17. aſſumpſit, where judgment was againſt the defendant, and the entry 
Car. 3. c. 8. was, that the plaintiff ſhould recover a hundred pounds aſſeſſed b 
12. Mod. 104. the jury, and five pounds pro miſis per jur. hic de increments _ 
1. Ld. Ray. 565. judicat. when it ſhould. have been per Guriam ; it was held not 
*: Ld. Ray. amendable 12 So in debt againſt an executor, capiatur was enter - 
J. e. Abr, <dinſtead of miſericer dig, andit was held likewiſe notamendable (b). 
06. E contra. On the other fide it was ſaid, that in former times 
[7] the Courts were very ſtrict in amending; but now, ſince there are 
- 1 = fo many ſtatutes of Jes piles, the Judges have thought fit to amend 
ES any thing that may help and ſupport à judgment fairly obtained; 
| the judgments being their own judgments, There have been 
amendments allowed in many things more material than this; as 
in an cjement, the judgment was, quod querens recuperet damna 
a cuftagia, inſtead of quod recuperet terminum (c). So if judg- 
ment be ſor the defendant upon a demurrer, and the entry be, that 
ſuch a day predift. quer. lictt ſalemniter exactus non venit, which 
1s the entry of * ba upon a nonſuit, and not upon a do- 
murrer, yet it is amendable (4). So where judgment was 
againſt the plaintiff, and there were ſeveral defendants, the entry 
; that the plaintiff nil capiat per breve ; and that the defen- 
= cant inde fine die, was wholly left out; but it was amended 
le. Nay an amendment bas been even in this very point; 
where upon a writ of error upon a judgment in dower, the renee 
certified was, that the defendant was in mi/ericordi6, who being 
in that caſe an infant and appearing by guardian, ought not to be 
amerced ; and therefore it was amended, and made et nil in mi- 
fericordia quia infons (H). „ Hen 
But yer Curran, This is now remedied by the ſtatute of 
16. and 17. Car. 2. c. 8. which enacts, « 2 ſhall 
not be ſtayed after verdi& for want of miſericordia or capiatur.”" 


3 I. Roll. Abr. 206. 


Caſe, 3. Co. 1632. Palm. 1. Bac, 4) 1. Roll. Abr. 20 3. Cro. 
Adr. 106. | SM 0) 6. fend. hs. © RE 


() Cro. Els. 497. Blackmore's b 
© * Kr. N 5 
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Cone againff Bow-les. _ 3. 

UDGMENT was given in the common pleas for the avowant, In replevin, it 
and damages and coſts : the plaintiff in replevin brought 7 
wiit of error in this court, and the judgment was affirmed. _ _ — 
And now a motion was made, that the avowant might have coſts ar ray 
upon the ſtatute of 3. Hen. 7. c. 19. which e chat the ol eon, though 
« plaintiff ſhall recover coſts and where the defendant the judgment do 


« brings a writ of error to delay execution of the judgment: affirmed ; for 
That the avewant here is in the nature of a plaintiff, and has a f ng . : 


judgment de retorn. habend. given, and is within the reafon of that f . c. 10. 
ſtatute, becauſe his execution is delayed by ſuch writ of error, as ; C.Carth.122, 
well as w mapa obtained by plaintifts in other actions; and x79. 

ſo, conſequently, * alſo is within the equity of the ſtatute of & [8] 
3. Fac. 1. c. 8. which appoints bail to be given in a wit of error 

to proſecute it with effect, and to pay all coſts and damages to be naps > re ay 


awarded for delaying of execution. S. C. S. 93. 


But 1E Cour allowed no coſts (a). s > og 


8. C. 12, Mod. ». 8. C. Holt, 358. Poſt. 245. Dyer, y7. Cro. Car. 145. 175- 401. 
ro, Eliz. 588. 2. And. 123. Cro. Jac. 636. Ld. Ray. 788. 3. Com. Dig. Coſts“ (B.). 


709. 751. l 


(a) By 8. & 9. Will. 3. c. 11. © if 
« any perſon commence or pro. 
* ſecute in any court of record, any ac- 


« tion, plaint, or fuit wherein, upon 


« any demurrer, either by plaintiff or 
«© defendant, demandant or tenant, judg- 
ment (hall be given by the Court againſt 
« ſuch plaintiff or demandant ; or if at 
« anytime after judgment given for the 
« defendant in any ſuch action, plaint, 
** or ſuit, the plaintiff or demandant 
« ſhall ſue any writ or writs of error to 
« annul the ſaid judgment, and the ſaid 
« judgment ſhall be afterwards affirmed 
to be good, or the ſaid writ of error 
«© ſhall be diſcontinued, or the plaintiff 
4 ſhall be nonſuit therein; the defendant 
or tenant in every ſuch action, plaint, 
*« ſuit, or writ of error, ſhall have Judg- 


„ ment to recover his cas againſt every 
« ſuch plaintiff or plaintiffs, demandant 
% or demandants, and have execution 
« for the ſame by capiat ad ſatisfacien. 
« Jum, fieri facias, or clegit,” And 
by the 4. & 5. An. c. 16. for prevent- 
ing vexation from ſuing out deſective 
writs of error, it is enacted, that upon 
«© the quaſhing of any: writ of error for 
« variance from the original record, or 
4 other defect, the defendant ſhall re- 
« cover againſt the plaintiff in error his 
« cofts, as he ſhould have had if the 
« judgment had been affirmed, and to 
& be recovered in the ſame manner. 
See 2. Stra. $34. 2. Ld. Ray. 1403. 
1. Stra. 262. 129. 606. 617.  $. Med, 
316, Hullock oa Coſts, 290. 


The King and Queen againſt Fezas. 


THERE was a libel in the ſpiritual court cant jaftitationis ma- 1; a woman be 
ritagii. Pending that fuit the woman exhibited an indictment libelled againſt 
in the ſpiritual 

b RET 
away againſt her will, &c. This indictment was brought that the 1 
ing the ſoit, the 


in this court againſt all the witneſſes who mi 
iracy by force 


riage, and it was for a conſpi 


t prove the mar- 
arms to- carry her 


parties might be convicted upon the oath of the woman, and 


witneſſes who are to prove the marriage for conſpiring to carry her away by force, yet the Court 
will not ſtay the trial of the indi ment on account of the ſuit for jactitation not being determined, = 


B 4 


diſabled 
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Tur KM diſabled to be witneſſes in the eccleſiaſtical court to prove the mare 
axp it oe, which by this means might be avoided. | 


| ans Ts OC 'T 
: Na. ; PEMBERTON, Serjeant, therefore moved to ſtay proceedings 
upon the indictment until the fuit in the ſpiritual court was dg» 
| termined. a | | 


-- , TrxEMAIRNE, Serjeant, and THE KING'S COUNSEL oppoſed 
© this as not practicable, to ſtay proceedings in the king's cauſe for 
any matter depending in a private court; eſpecially in this caſe, 
where the indie ment was for a force in taking and carrying away 
of a woman, and marrying her againſt her conſent, and ſo a thing 
collateral to the ſuit in the other court. Neither was this ſuit for 
delay, for the defendant had indicted two of the witneſſes againſt 


him for perjury. | | | a 02% 
Tux Coux v would not ſtay the proceedings upon the indict- 


The profecutrix But it was tried at the bar, and the woman being produced as 
— nw a witneſs, it was objected againſt her, that ſhe ought not to be al- 
— — lowed to give her evidence, becauſc there was a marriage proved 
witnef, + altho* in the ſpiritual court; and where the conſequence of the evidence 


the conviction will redound to the benefit of the witneſs, he is always rejected. 


will prevent the 

defendants from ,CURIA. Brown was executed for ſtealing Mrs. Ramſey (a), 
giving OO and ſhe was allowed to be a witneſs in that caſe. And in Fukuzd's. . 
2 * Caſe (V upon the ſtatute of 3. Hen. 7. c. 2. the woman * allowed 


fitation in the to be a witneſs. | | 


And fo ſhe was in this caſe. | 
$. Vern. 79- , F 1 . r* 
10. Mod. 193. 11. Mod. 224. Stra. 633. 1. Peer. Wenz. 611. 2. Hawk. P. C. 46. . 24 
f (a) 1 Vent, 243- 3. Keb. 193. 72 (5) Cro. Car. 482. 434. 423. 492. , 


[9] 5 . 

Caſe 5. Cauadlip againft Rundall. 

| Trinity Term, 2. Will. & Mary, Roll 646. 
An ation on ACTION o THE CASE. The plaintiff declared, that on 
y = caſe will Tie the twentieth day of May, in the thirty-ſixth year of 
y a leſſee for Ch . 

years againſt his Chanles the Second, he was poſſeſled of a term for years in a houſe, 
under leſſee, for and that the ſame day he let it to the defendant for ſeven by 
| © nexligently indenture, by virtue whereof he entered, and afterwards 65 negli- 

2 his fire gentiy kept his fire that his houſe was burnt. The defendant 
— — barn. Pleaded, non dimiſit fox indenturam prædictam modo et form prout, 
ed down. c. and upon this they were at iſſue. ö 


8. c. 1. Show. The jury found a ſpecial verdict; the ſubſtance whereof was, 
8 That the plaintiff was poſſeſſed of the houſe, and that by inden- 
.C.Comb.177, ture bearing date the 25 May, made between him of the one part, 

S. C. 3. Salk, and the defendant of the other part, he demiſed the tenement 


155. 8. C. 12. Mod. 14. 8. Mod.*275 1 2. Mod, 100. 151, Comyns, 32. Stra. 76 
+ Ray. 99. 264. 737+" I» Com. Dig. 180. 294. K. *r 3+ 


Hilary Term, 2. William & Mary, In B. R. 


to the defendant and his aſſigns for ſeven 3 4 except and 
1 always reſerved out of the faid demiſe and lenſe to the plaintiff, 
« his executors and adminiſtrators, the houſe commonly called 
« the new houſe, for the uſe of the plaintiff and his father, and 
« of his and their family, if he or they pleaſe to dwell therein, 
<« but not to be let to any other perſon; and at all other times 
« when they do not live there, then to the uſe of the defendant 
<« and his aſligns. They find, that there was @ new: houſe and an 
old houſe, and that a fire happened in a room of the new houſe, 
then in the poſſeſſion of the defendant, and burnt it down : and 
if this was a+ demiſe made ef —— then they find for the 
plaintiff ; if not, then for the 56, 1 
TREMAINE, Serjeant, made two points upon this caſe— THE 
FIRST Was upon the declaration itſelf, Whether ſuch an action 
would lie by the leſſee for years e his under leſſee? And he 
held that it would, becauſe the plaintiff himſelf is chargeable to 
his leſſor by reaſon of conſequential damages; it is like the caſe 
of a maſter, who may maintain an action for the beating of his 
ſervant. It is true, the Counteſs of Shrewſbury (aj brought the like 
action againſt a tenant at will; and the judgment was, guod querens 
nil capiat per billam; but the reaſon of that judgment was, be- #* 
cauſe, at the common law, there was no remedy againſt a leflee for , ven. 2 
life, or a leſſee for years, for voluntary or ere . Waſte; for they 155. + 
having an dex, in the land by the act of the leſſor, it was ac- 2. Ven. 717. 
counted his folly to grant ſuch eſtates, without reſtraining the 238. 
parties by covenants doing any waſte (6). 2 
Gib. E. R. 127. 1. Peer. Wms. 406. 527. 2. Peer. Wms. 240. 397. (606.) 3. Peer. Wand. 26>, 
Caſes T. T. 12, 16, | | 


Tux SECOND POINT was, Whether upon this iſſue, non dimifit tt 4 declaration 
mods et forma, there is not a variance between the demiſe and the date that the 
finding by the jury? And he held it was not. For the plaintiff plaintiff was 
declared, that he was poſſeſſed of a houſe, and that he let it, &c. ed of n 


which the defendant denied mode et form; and the jury find, that Cn ot years in 
he did let the houſe except the new houſe : now the words mage et miſed the ſame 
forms are of courſe here (c), and no part of the iſſue; it is ſtill to the defendane 
a demiſe of the houſe, and the legal intereſt is In the leflee (4), or ene years, 
the other had only a privilege te live in part of it; and if pls 5 
of non dimifit mods et forms ; a verdict finding, * that plaintiff was poſſeſſed of the houſe, and demiſed 
the houſes to the defendaot for ſeven years, except that part called the new touſe, and which part 
« was let ta him as tenant at will, will not ſupport the declaration,—2. Roll. Abr. 692. 3. Leon. 80. 
Hob. 53. Cro. Jac, 140. Ld. Ray. 864. 8. Mod. 3. 0. Mod. 300. 11. Mod. 64. Fitzg. 187. 
3. Peer. Wms. 493+ Comy. 478. Stra. 514. 345. 1089. 1125. Cowp. 66. Dougl. 375. 530. 
1. Term Rep. 447+ 659. . 


( 5. Co. 13. 


[10] 


(5) By 14. Geo. 3. e. 78. f. $6. 4 no 
* action, ſuit, or proceſs whatever ſhall 
*© be bad, maintained, or proſecuted 
« againſt any perſon in whoſe houſe, 
f* chamber, ſtable, barn, or other build- 
« ing, or on whoſe eſtate any fire ſhall 
V accidentally begin, nor hail any re- 


** compence be made. by ſuch perſon 
* for any damage ſuffered thereby, any 
la, uſage, os cuitom to the contrary 
« notwithſtandiog, c. Kc.“ 

(e) Co. Lit. 281. b. 


329. 


(4) Pyot e. Lady St. John, Cro, Jac, = 


+, 


Conti 
againf 


RUND. 
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he had no remedy but by action of covenant, for it will not create 
ſuch an intereſt as will maintain an ejectment. whe wed wy 
more-than they ought, yet judgment ſhall be given for the plain- 
tiff: there are many authorities to this z as in waſte (a), 
the defendant made a feoffment to the uſe of himſelf for life, re- 
mainder to the plaintiff and his heirs ; the defendant pleaded that 
he was ſeiſed in fee, and traverſed the making the. ent; and 
the jury found that he made a feoffment to the uſe of himſelf for 
life without — IE waſte; yet the plaintiff had judg- 
ment, becauſe the jury had found fuch an eſtate as was alledged 
by him ; and though they had alſo found that it was diſpuniſhable 
of waſte, it being more than what was in iſſue, yet the defendant 
having taken no advantage of it in pleading, the plaintiff recover- 
ed (. But this caſe depends upon the conſtruction of the words 
in the exception, in which if the ſubſequent words. qualify thoſe 
which go before, then an intereſt paſſes to the defendant. Now 
the exception, as it ſtands by itſelf, ſeems to be againſt the plain- 
tiff; but the ſubſequent words make ' the ſentence plain, that a 
liberty only is reſerved for the plaintiff to uſe the new — (e). 
There are ſeveral cafes which prove that precedent clauſes may 
be qualified by words which come after in the fame ſentence; as 


à demiſe of the demeſnes of his manor, in which the leſſor alſo 


2 


granted the keeping of the park, it was held that the ſoil of the 
park did not paſs, though the firſt words did carry * the whole 
eftate ; buf the ſubſequent words ſhew in what manner he ſhall 


have it. 


ANOTHER REASON urged for the plaintiff was, that this ex- 
ception is void, becauſe it is contrary to the demiſe; and to prove 
this, a caſe was Cited out of Dyer (ad), which was, . Huſband and 
wife had a leaſe of a houſe in Fleet. ſtreet; the huſband made an 
under leaſe for part of the term, excepting the ſhops for his own 
proper uſe ; the huſband dies; the wife entered and was ' ouſted, 
and brought an ejectment for the whole; and my Loxp DYER was 
of opinion, that the ſhops being leaſed generally, and the excep- 
tian being only reſtrained to the uſe of the huſband, without fa 
ing © his executors or aſſigns, it was contrary to the premiſes, 
and ſo the exception was void; which, he tells us, was the opinion 
of the other N tandem. It is true, the ſame caſe is reported 
in Bendlze (e); but that report cannot be true, becauſe it refers 
to Dyer, where it is otherwiſe, It is likewiſe reported by my 
Lord Anderſon (f) that the exception was abſolute; but this 
ſeems to be upon the firſt argument of that caſe, for my Lord 
Dyer is expreſs that tandem the Judges were of another opinion. 


(«) Clare v. Pepys, ro. Eliz. 41. (4) Dyer, 264. 8. C. Bendl. 181. 
8. C. Oven, 91. See alſo Moor, 880. Lane, 6g. 
© (5) Year Book 12. Hen, 8. pl. . (*) Bendl. 181. 

(e) 3. Bulſt. 68. Owen, 64. 1. (F) 1. And. 52. 


Ctro, 208. 
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Ros, and ornkxs, contra. As to THE FIRST POINT it was If a dan be poſ- 
argued, that this action would not lie by a leſſee for years againſt 75 
his under leſſee, for this exception made him only tenant at will = COT 
in the new houſe, which was never demiſed to the defendant, but a teaſe with an 
totally excepted by expreſs words (a). It is an exception which exception of the 
does not go to the whole term demiſed, but it is reſtrained to the * , for the 
time when the plaintiff ſhall reſide there; it imports no more than A _ _— 
an agreement when one does not uſe the houſe the other ſhall, to rende there, 


and therefore no intereſt : if ſo, it cannot be a demiſe and at other 
for ſeven years modo et forms, it is only a leaſe at will: and for an ergo 99956 


authority in point, the caſe of Hornby v. Clifton (b) was cited, 5 
which was this: Hornby made a leaſe of a houſe to Clifton, except _— 
te and always reſerved two chambers, &c. pro ſuo proprio uſu et occu- out of the 
« patione.” Hornby died; his wife married again; and the huſband miſe ; but the 
entered into the chambers excepted, and being turned out, he and ler, words 
his wife brought an ejectment; and, upon not guilty pleaded, — hey 
had judgment, becauſe the exception was abſolute, and the w 
. pro ſuo proprio uſu were held to be vain and immaterial. It was ——— 

that where an exception is repugnant to the premiſes the 3. Ca. 11. 
grant is void, but it is not ſo here: * That the end of an ex- *[ 12], 
ception is to take ſomething out of the grant which would other- 3 
wiſe have paſſed, and it is always of ſuch things whick are in reg + 3 — 
being at the time of the making of the grant. Here it is © except 435. | 
te and always reſerved, &c. now this word <akvays” is of as great 
ſignification as if the whole term had been reſerved. But it muſt 
be taken either as a deſcription of the thing excepted, or a de- 
claration for what purpoſe it was excepted. It cannot be taken 
in the firſt ſenſe, and therefore it muſt be conſtrued as a declara- 
tion to what uſe it was excepted; and that is by the expreſs words 
to the plaintiff and his affigns. Beſides, this houſe was © not to 
t be let to any other perſon whatſoever,” which words would be 
idle, if the plaintiff had only a perſonal uſe to himſelf. __ 

Tux CourT making ſome doubt, upon the firſt argument, 
whether this was a tenancy at will by the ſubſequent words, one 

of the Juſtices being of opinion that the t could not be 
; tenant at will, dick the plaintiff muſt have been non-ſuited if 
he had not proved a demiſe for ſeven years, therefore time was 
taken to c« of it. | 

Afterwards in Hilary Term, in the fourth year of the King, judg- 
ment was given: FixsT, That the defendant was tenant at 
and no more; that this could not be a leaſe for ſeven years, be- 
cauſe it was at the pleaſure of the leſſor when and how long the 
defendant ſhould enjoy it ; and therefore it was held that the new 
houſe was abſolutely excepted out of the demiſe, and it was ſuch 
an exception which was not qualified by the ſubſequent words, 
being fully excepted before. 


(a) 2. Saund, 206. 1 14 409. (b) 1. Andr. 32. Dyer, 264. 
Awen, 20, Cro. Elig. 237. Bend. 181. 5 = 


- 
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err Sxrco pur, As to the action it was held, that he who has the 
ait inheritance cannot have an action againſt tenant at will (a), but 
Ronvatts the leſſee for years may: that in this caſe the eſtate is not the 
queſtion, but conſequential damages. Ss 

Tump v, That the finding TE was out of the iſſue ; 


for if treſpaſs be brought, and the defendant ſhould plead ſor frank- 
- tenement, and the jury find him tenant in common with another, 
there is a good cauſe of action found, but it is out of the iſſue, 
and will not maintain the declaration. ISR | 
| ©» , JUDGMENT was given for the defendant. 


* 1 0090 e 5 Ce. 13. Cro. Eliz. 77. 784. 1. Salk. 19. 
1133 ay? 


Ms * Baugh againff Killingworth. | 
AG ation” en "PPE PLAINTIFF was indebted to the defendant for the rent 
the caſd will not A of a houſe and lands in the country, and coming to London 
ligagaipftaper- was arreſted, by the defendant, by virtue of a plaint levied in the 
fon for: ſaing horif*s court of Londan ; for which the plaintiff brought an action 
| het ogg, onthe caſe, and declared, Whereas the ſaid K:{{angworth, wickedly 

Count in Le- . and fraudulently intending the faid Baugh greatly to aggrieve 
dew for arrcars' © and unjuſtly to oppreſs, on the fifteenth day of "Ioril in the tenth” 
af cent due in c year of the reign, &c. unjuſtly and maliciouſly at London, &c. 
the county. d the ſaid Baugh, by pretence and colour of a certain plaznt in the 
S. C. 12. Mod. ( court of the lord the king and the lady the queen then held 
+ « before John Fleet, gentleman, then one of the ſheriffs of the 
5157 thug - city of Landon, in his COMPTER, ſituated in the parith and 
Lutw. 1570. © ward aforeſaid, entered and levied at the uit of the faid Killing- 
Cro, Eliz. 836. © qv2rth upon a certain pretended action, to the great pretended 
Hob. 205. 267, « damage of him the ſaid Killineworth, cauſed and procured 
Su. 114+ 695. & theſaid Baugh to be arreſted and unpriſoned, and the ſaid Baugh 

Finns, 43- 98. a long time in the priſon. and cuſtody there by reaſon of the arreſt 
173. « aforeſaid, to wit, for the ſpace of fix days, for want of ſufficient 
Ld. Ray. 358. «© manucaptors and bail to the ſaid pretended action, for the pre- 
432. 768. 818. « tended damages aforeſaid, to be detained; whereas in truth and in 
3. Mod. 227. fact, theaforeſaid Killingworth at the time of the arreſt and impri- 
27 «. ſonment of him the faid Baugh, nor at any time before, had cauſe 
10. Med. 145. © of action againſt the aforeſaid Baugh within the juriſdiction of 
209. 220. 397. & the ſaid court; by reaſon of which unjuſt and malicious arreſt 
ee aj e e of him the ſaid Baugh, he the aforeſaid Baugh 
Ft e f. & not only ia priſon and cuſtody by all the time aforeſaid was 4. 
ls. 35. 4 Fingd and deprived of bis livery upon the pretended action 
ED & aforeſaid; for the damages aforeſaid, but alſo compelled to uty- 
&« dergo great labours, and to expend divers ſums of money for his 
« relcaſe, by the arreſt and impriſonment aforeſaid; whereupon the 
« ſaid Baugh ſays, that he is injured, and hath ſuſtained damages to' 
E the value of 15 pounds; and thereupon he brings his ſuit, &c.“ 

Upon iſſue joined they went to a trial, and the plaintiff had a 


| 


7 TaxNMALxE, Serjeant, now moved in arreſt of judgment, that 
there was no reaſon (as he alledged) to ground an action on the 
| | cake 
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caſe; for though THE SHERIFF'S COURT had not an original ju- Baues 
riſdition of —— it being for rent due for a houſe and lands * en 


in the country, yet when plaintiff was in the city, that 
court had a juriſdiction over his perſon. * Beſides, he might 
have — to the juriſdiction in that action, which was brought 
againſt him in THE COMPTER, which he had not done; neither 
did he alledge in this declaration that he was held to unreaſonable 
bail; for if that had been fo, there might have been ſome colour 
for this action; but upon the pleadings there is none. If a ſuit 
ſhould be commenced for which there is but a probable cauſe of 
action, yet the defendant in ſuch action ſhall not entitled to an- 
other ſuit againſt — — (a). So if there be judgment againſt 
the defendant for a debt and e execution the 
money is paid to the plaintiff, who thereupon releaſes the deſen- 
dant, and afterwards takes him in execution within the year, yet 

he ſhall not have an action for this vexation, but muſt bring an 
audita querela (b). So likewiſe if he take bim in execution after 
the year it is erroneous; but an action will not liez he muſt bring 

a writ of error. 9588 


(a) 1. Roll, Abr. 102. (5) Cro, Jac. 133. 


Hodge again Clare. Caſe 7. 
SCART. FACIAS was brought by Jahn Hadge, as adminiſtrator P.murter to a 
to Alexander Hodge during the abſence of Hannah Hodge, ſcire facias by 
upon a judgment recovered in this court; upon which there was an adminiſtrator 
a writ of error brought in the exchequer chamber, and the judg- . ee. 
ment affirmed. ; | | 

The defendant demurred to the ſcire facias; and for cauſe ſhewed, 

Fixsr, It does not appear that any judgment was given in the Aſcire facies on 
exchequer chamber (upon which this ſcire facias is now brought) ® 12%gm<nt, in 
to have execution; for the words adjudicat. er.“ were left — 
out. 1 5 were omit · ed. 

SECONDLY, It is not averred that Hannah was abſent at the 4 fein, facias 
time of the adminiſtration cominitted to John Hodge, and fo con- by an adminitf- 
tinued. THis OBJECTION was anſwered by THE COURT, that trator durante 
the party ought to plead it (a). | e 3 

executor, or next of kin, is abfent. Sed queere. 5 Co, Pigot's Caſe. 3. Keb. 213. 

THIRDLY, That the adminiſtration was void, becauſe of the I. an adminife, 

uncertainty ; for having praycd oyer of the adminiſtration, which tation deplead- 


worTH. 


*[14]: 


being read in hc verba, it appeared to be granted durante ab- — 
ſentid, Cc. and does not ſay from what place the perſon was ab- Mall be intended 


, 


(a) In the caſe of Slater -v. May, 
6. Mod. 304. it is ſat, that the above 
report of this point of the caſe is not 
law, ner agrecable to the Roll; and ia 
S. C. 2. Ld. Ray. 1071. it is determine. 
ed, that n an adminiſtrator dargue ab- 
J-ntia bring an action, ks muſt ſhew in 


* o = > 


his declaration that the executor, or next 
of Kin, is in partibus tranſmarinis ] and 
then ſaid, that upon ſearching the Roll 
in the above cafe, there app ars a full 
averment that Hannah Hooye was in par. 
tibu; tragen / inis. See 4110 Major . 
Puck, 1. Lutw. 338. 


= 


an abſence b:yend the ſeas. 
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Hobo ſent (a). * This was alſo anſwered by TR Covxr, that if 
egain® {ſhall be intended out of the kingdom. | 


Cranes, — - | N : 
| Four THLyY, That it muſt be void, becauſe the ordinary has 
33 no power to ant adminiſtration by the common law 3 the autho- 


de granted Lity Which he has is given to him by particular ſtatutes. By the 
gf franerc —— of 13. Ms. c. 19. commonly called the fatute of 
during the ab. WW ſiminſler the Second, he has power to diſpoſe of the eſtates of per- 
Joxce of the next ſons dying inteſtate. By the ſtatute of 13. Edw. 3. c. 11. he has 
wang wer to appoint adminiſtrators ; and by the ſtatute of 21. Hen. 
3 * 5. that power of granting adminiſtration, which before was 
35%... Peer, too general, was now reſtrained to the wife or next of kin. Now 
Ws. 579 if the ordinary exceed the authority given to him by theſe ſtatutes, 
202. * then this Court will prohibit him. But ſuch an adminiſtration as 
Id. Ray. 265. this is net warranted by any of theſe laws, becauſe it is directed 
338. 409- 557: to whom the adminiſtration of inteſtates eſtates ſhall go; but it 
1216. is not appointed by any of · theſe ſtatutes, that it ſball be granted to 
any one during the abſence of another, and therefore the grant of 
this adminiſtration muſt be void. It would be very inconvenient 
if it ſhould be otherwiſe in I ee and creditors, be- 
cauſe this adminiſtration is inable upon the return of 
Hannah Hodge into England, of which all debtors muſt take no- 
tice at their peril; and it would be alſo very hard upon the credi- 
tors, who having commenced their actions agai 


trators muſt then begin again. 

But theſe objections were not allowed, 1 

againſt an adminiſtrator durante minor _— ich 
good, 


made as well 


be 


zs very like this caſe; and yet ſuch an adminiſtration is 
becauſe it is in a manner granted to the right perſon, who has 


thereby good authority to receive the eſtate (5). 2: 


| (a) This point of the caſe is con- 
firmed by the opinion of the Court in 
the caſe of Slater v. May, 1. Salk. 42. 
3. Salk. 23. 6. Mod. 304. 2. Ld. 
Kay. 1071. 3. Dauv. Abr. 351. pl. 4. 

(6) From a manuſcript report of this 
caſe, produced by My. Peere Williams in 
the caſe of Walker v, Wocllaſton, 
2. Peer. Ws. 579. it appears that Mz, 
PzaTrT, formerly Lord Chief Juſtice, 
was counſel in this cauſe ; and that be 
objected it was a void adminiſttation, as 
it might end ſoon after it was granted, 
and yet neither the ad mĩniſtrator bimſelf 
nor any of the debtors to the eſtate of 
the deceaſed know when it ended, becauſe 
the next of kin might return from beyond 
ſea, and the adminiſtrator or the debtors 
of the decreaſed know nothing of it; 


that by this means the debtors of the de- 


ceaſed would be drawn in to make pay- 
ments to the adminiſtrator after the next 


of kin returned, and conſequently after the 


adminiftration was determined; and that 
ſuch an adminiſtrator dzrente abſenti4 
might be diſcouraged from bringing ac- 
tions againſt the debtors of the deceaſed, 


during abſcace, 2. Salk. 751. 


foraſmuch as ſuch action muſt abate by 
the return of the next of kin from be- 
yond ſea before the judgment, and the ad- 
minittrator loſe his coſts : But Tux 
CovnrT adjudged ſuch an adminiſtration 
granted durante ebſentid to be good ; be». 
cauſe, as, ſtared 1. Lutw. 342. it 
« would the grand inconvenience 

that muſt enſue, ii the debts of the de- 
© ceaſed could not be recovered during the 
„ abſence of the executor beyond fea ;” 
adding, © that ii any of the debtors of the 
« deceaſed paid his debt to ſuch an admi- 
© niftrator durante abſentid, though it was 
« after the return of the executor, yer 
if the debtor who paid the money had 
« no notice of ſuch return, it weuld be 
* a good payment.” S. C. 2. Peer. Wms. 
580. — And in the caſe of Slaughter v. 
May, 1 Salk. 42. Hot T,Chief Juſtice, ſays, 
it is but reaſonable that the ordinary ſhould 


have power to grant a&miniſtration during 
abſence as well as during minority or pen- 
dente lite; and that ſuch adminiſtrator 
is anſwerable to the executor. See the 
record of an action by an adminiſtrator 


TER 
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I Tones agdinſt Beau. A Caſe 8. 
N 1NDEBITATUS ASSUMPSIT was for the profits nat ſhall 'be - 


of the office of the chancellor to the Biſbop of Landaff. ſafficiem evi- 
The defendant pleaded non affumpſit, and this, being an dence to prove 
iſſue directed out of chancery, was tried at THE BAR. © 


The bill was exhibited in that court by the now defendant for , e <han- » 


the books belonging to the office, od 60 Gee him in the poſ- , ow 
ſeffion thereof. AT the wid in this court, the test, by or- « wes * 


der of the court of chancery, was to admit d receipt” of the grazed 6 


profits of the office to the value of five pounds, and was alſo to e 
rune of the patent under which the plaintiff st law . fat 1. Zar. 
rener The pa- 4 «, ag.” 


ne OT OS 1672, by Francis David, then Bi 5.0. Poſt. 29. 
d, 


of Landaff, by which this office was granted by him to Dr. 


and the Jones, and to the ſurvivor, and that Dr . Lind 8. b. 3 Salk, 


was 465. 
S. C. 1. Show, 


The ee eee Whether it bad been an 288. 


in this dioceſe io grant this office to tus and it mus be c engrg 


ſueh an uſage as was before . wor 
COVE IIE WER A | Duns ls. 


* The 2: Bury. 22g. « 


_— 
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Jowry The plaintiff produced four grants of this office to two per- 

Tat ſons, of which three were made in the time of oue biſhop, and 

Brave the laſt was made in the year 1620, and no grant thereof after- 
wards to two, until this to Dr. Lloyd and the plaintiff Jones. 


92 [1 ** Tus Couxsxl for the defendant thereupon inſiſted, that if 
175 the plaintiff had any ale it was gone by non-uſer; for the chan- 
cellor being a judicial officer, the non-uſer is a forfeiture of the 

office, it being for the adminiſtration of juſtice. 


r Tux BISHOP, being in court, offered to be ſworn to give evi= 
profits of the dence concerning the uſage in his dioceſe, * had grants? 
office of chan- this office to one, &c. a 


| » the di- . . . * v 
ſhop cannot g But this was not allowed; for. if the plaintiff has a good title, 
evidence of the then the grant made by the biſhop is void ; and it was compared to 
uſage of the dio- A patron in an ejectment, who is never permitted to be a- witneſs 
ceſe in ſupport *= . . _- te of his terk. ts | 

of the grant. to Maintain the ti $ 3 
12. Mod. 40. 340. 372+ —— Stra. 10. 652. 328. $28, 1043. Ld. Ray. $5. 91. 396. 
307. 008. 1411. 1. Term Rep. 262. 3. Term Rep. 308. 


A grant of the TRE IT WAS OBJECTED, that ſince the plaintiff had pro- 
office of com- quced no grant to two perſons but what was fifty years after 
/ 92 Aer the ſtatute 1. Elia. c. 19. it would be a very difficult matter to 
2. Elm. © 19. perſuade the jury to take it upon their oaths, that the "office was 
is good evidence granted ſo before the making of the ſtatute. | 


prove that i . 1 
— uſual — But PzmBERToON, Serjeant, anſwered, that theſe grapes were 
grant ſuch ef- only produced as evidence that ſuch were made, there ing no re- 


face * ” . . 
font at me gung cords extant relating to this matter before that time. 


ofpaſſingt.Fliz And Dol BEN ice, remembered Ridley's Caſe, concerning 
OW the office of Regi 20 Bri ol, e LE was of 
3. Co. 15. opinion, that if it could be ſhewn that ſuch grants were made ſome 


time after 1, Elia. c. 19. it would be an evidence that ſuch were 


alſo made before the ſtatute. 


If « ſpecial ver. Tux Jury found the matter ſpecially, and the point upon the 
di find that an ſpecial verdict was, Whether the office of a chancellor, which 
3 hath been uſually granted to two ever ſince the ſtatute of 1. Elix. 
_ en granted c. 19. can be granted by law ? ey . 
Face the 1. Ez. c. 19. it ſhall be taken to have been ſo granted befors the ſtatute, * 


Miniferal of. Ia the argument of this cafe it was admitted, that offices mi- 


fices, and allo niſterial may be granted to two, and ſo may alſo ſome judicial 
an SR 8 offices which are eſtabliſhed by act of parhament but if ſuch | 


—— offices are of antiquity, then a grant to two is void; and 


de granted to therefore if the office of prothonotary of the common pleas, or 
two perſons. but thoſe of chief juſtice of either court, are granted to two, the pa- 


an ancient Jvdi- tents are void, becauſe they may differ in judgment, which would 
PIR Vis be a delay to juſtice : ſp here this gran: ma; — I 


© Dot. 
ES for if it owed to be good to two, then one may abſolve, and 
3 . the other may excommunicate. 5 a 


Cro, Car. 258. Jqnes, 253. Winch. Ent. 23. Caſes, T. T. 97. 140. 
SECONDLY, 


<9 4a TS & oÞTÞ ec 
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SECONDLY, This grant is void upon the ſtatute of r. Eliza. Jowns 
c. 19. which enacts, © That all lawful grants made by eccleſiaſ- 2 
« tical perſons of any office in old time wont to be granted, ſhall be wort ph 
« good. * Now this cannot be a good grant, if the office have Wherever the 
not been uſually granted to two in old time, which is not found 1 81 
by the verdict, for there was no evidence to that purpoſe. : — — 


E contra it was argued, That the grant of this office is * — 


good ; it is like the grant to two ſheriffs; or of the auditor's place e. 19. the 
of the court of wards (a), when that court was in being, which biſhop may 
was partly a judicial office. It is not void at the common law ; continue to 
and, if ſo, the ſtatute of 1. Eliz. c. 19. makes no alteration as to Brant i to c 
this caſe ; for that reſtrains biſhops from making © grants of lands, 

« tenements, and hereditaments, being part of the poſſeſſions of 79+ Co. 61. 

« their biſhopricks, other than for twenty-one years or three lives, 3 8. 
« from the time of ſuch grant, which has been uſually demiſed, 6. 
and whereupon the old accuſtomed rent, or more, Gall be re- Jones, 264. 

« ſerved.” But a grant of an ancient office, in ſuch manner as it Skin. 1044 
has been accuſtomed to be granted, is out of that ſtatute; the 

makers whereof chiefly regarded the revenue of the ſucceſſor, 

that he might have ſufficient to maintain hoſpitality, and to repair 

the dilapidations of the church, if any ſuch ſhould be; which 

might not be done, if the acts of his predeceſſor ſhould bind him. 

But this is an ancient office, and being a to two, it cannot 

be a diminution of the revenue of the ſucceſſor (5), and therefore 


it muſt be exempted out of the ſtatute. 


Cura. Nothing can ſupport this grant but uſage : and there 
being enough found to induce the Court to be of opinion, that 
this office was anciently granted to two before the ſtatute, THEY 
HELD this grant good; and judgment was given for the plaintiff (c). 


Afterwards the defendant Beau libelled againſt Dr. Jones in the 
ſpiritual court, for his ignorance in the canon and civil laws, 
the knowledge whereof, as he ſuggeſted, was required in a chan- 
cellor; whereupon Dr. Jenes brought a prohibition as follows: 


(«) Auditor Curl's Cafe, 31. Co. 3. 00 See the caſe of Sir John Tre. 
(5) Bridg. 29. Cro. Car. 47. lawney v. The Biſhop of Wincheſter, 
10. Co. 58. 1. Burr. 219. N . 
4 Oe” *[ 19] 
Jones againſt the Biſhop of Landaff. 0 
Eaſter Term, 3. Vill. & Mary. Roll 444. 


GULIELus EPISCOPUS LANDAYV. fum. fuit ad reſ Addon for ſuing 
pondend. JoHAN. Jones Legum Doftori vicar, in ſpiritualib. after a prohibi- 
general, et cur, conſiſtor. epiſcopal. dioceſ. LAN DAV. ia. prin- won. 
cipal. qui tam pro domino rege et domina regina quam pro ſeipſo ſe- 
guitur de placito quare ſecut. e placitum in Curia Cbriſſianitatis contra 
prohibition. dict. domini regis etdomine reginæ ei prius inde in contrarium 
rect. et deliberat. Et unde idem Jon Ax. Joxxs gui tam, c. per 
Josvau Morris attorn. ſuum queritur quod cum officium vicar. 
Vols IV. 2 W 


Faſter Term, 3. William & Mary, In B. R. 
Jonns. in ſpiritual, general. ſiue cuncellar. principal, »ffi:ial. Er isc. LANDA- 


aa VEN. * d. | m , m » — . 
„ et antiguum officium ac d tempore cujus contrar. memoria 


BEES. bominum non exiflit quandecungue officium iliud acciderit vacuum tffe , 


The eflins . of ſuevit perEpiscopuM LANDAVEN.protemporeexifien.alicui perſone 
or Chancellor, dem. pro termine vite ſue ſeu aliguibus DUABUS PERSONIS idpneis 
conjunctim et diuiſam pro termine vitarum ſuarum et vitæ alterius 

to diutius viventi ac ſecundum hujuſmodi conceſſimem habit. et graviſ. 

dero perſons for fuit juxta formam et effeflum hujuſmodi conceſſion. e officiam 
* prædicł. fuit vacuum. Ac ſuperinde FRA NcIscus, nuper Episcopus 
Grant of the of- LAN DA VER. 7 die Septembris, anno Domini 1671, apud Lc NDO. 
fice. fr edit. v delicet in parech. beats Maria de Arcubus in warda de 
Cheape per quaſdam literas ſuas patentes figills ſus epiſc. figillat. 

per eundem JOHANNEM qui tam, &c. vm cou xe eren. dat. 


eiſdem die et anno pro di ver ſis bonis et legitimis cauſis et conſiderationib. 


ad animam ſuam in ca parte ſpecialiter maven. dediſſet, conceſſiſſit, et 
confirmaſſet pro . et ſucceſſor ibus ſuis Ep18coPis LANDAVEN. di- 
*\ 20 J fbi in Chrifto RicyarDo LLovp, Legum Doctor. un, advecator, 
"  alme Curie Cantuar. de Arcub. London. et pred. Jonanni Jones 
qui tam, &c. per nomen JOHANNITS Jones Artium Magiſtri u 
Collegii J. ſus Oxon. ſocii et corum utrique conjunttim et diuiſim et 
corum alteri diutius viventi (ipfis Rich Au DbOo Liovp «& Jonan. 
Jonzs perſenis idoneis ad offictum illud hend. exiflen.) prædictum 
Meium vicar. in ſpiritualilus general. et official. principal. in et 
totam civitat. _ et juriſdiction. Landaven, prod. et pr 
Curiæ EP1SCOPAL.LANDAVEN.pred.ubilibet infra dioceſ. præd. con- 
flitut. frve conflituend. eoſg. et eorum utrumque conjundtim, et diu. ſim 
vicar. in ſpiritualibus general. et cur. conſiſtorial. epiſcspal. Lan- 
daven. pred. official. principal. conflitut prefecit habend. exercend, 
Wahendow, — 1enend. et gauderd. pred. officium et officia ac etiam omnia et ſingula 
| præmiſſa cum ſuis pertinen. 298 prefat. RichakbDbo Lłorp 
et JoHRANNI Jones qui tam Oc. conjunclim et corum utrig. per ſe 
diviſim et corum diutins viventis per ſe aut deputat. aut ſurrogat. 


fuos ſuſficientes quoſcunque fine impedition. impediments aut moleſtia 


- ſuavelalicujus ſucct ſſirum ſuorum Episcopor. LAN DA. præd dt. una 


cum omnibus et ſirgulis feodis vadiis profic. commodiiatib. emolumentis 

et honorariis guibuſcung. ad officium pred. ſpectan. et pertinen. ac 

ratione et intuitu premſſorum vel corum abquorum de jure conſuetu- 

dine vel alio queue mod? d. bit. et falvi conſuet. a tempore confection, 

literarum paten. pred. pro et duran. termino et terminis vitarum na- 

turalium corundem RichAxR DI LLOYD e JonANN Ie Jones & 

corum utriuſq. diutius vi ven. Quam quidem conceſſion. prefat. R1- 

CHARDO LLOYD et JOHA*N1 JONES gui tam, c. in forma pred, 

Confirmed by fact. et omnia et ſingula in ead:m content. poſtea ſcil, prim? die 
. the dean and Martii anno domini 1671. ſupradict. per Decanum et Capitul, Lan- 
, daven, apud London. prædict. in parcchia et warda prædict. per 

| guoddam ſcriptum ſuum confirmationts figills ſus Capitul. figillat, 
. quod idem Jobannes qui tam, fc. hic in curia profert geren. dat. f 
eiſdemaie et anno in vita præ fat. FRANCIS, tuncL ANDAVEN. EpisC. 
pred. exiſten. ac in vita prefat. RiCHARDI LLOYD mod» d. funds. 
ratificaverunt et corfirmaver, Virtute quarum quidem literarum patent. 
EMT os 
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ac confirmation. inde fit ut prafertur, fa. prædict. Richaxpus Jour 
LLtovyD. et JOHANNEs JoNEs gui 2 fuer. de eſficis prædicdt E 

cum totis frodis proficuis per gui it. et pertinen. adinde ſpecran. ſeifit. ut 1 e 
d. libero tenemento pro ter mins vitarum ſusrum et vitæ corum alterius 9 2 
* diutius viventis. Et fic inde ſeifit. exiflen. idem RicuanpusLLovp [21 
poſtea ſcilicet decimo die Decembris, anno Domini 1686, apud Lond:n. One of he 
pred. in parach, et warda pred. obiit detali fat inde ſeiſit. et pred. Grantees died. 
nn ipſum ix. Poſt cujus mort. idem JoH AN. JONES 

qui tam, Cc. de officio pr OS libero tenements The other ſole 
per jus acergſcendi, &c. ac fic offiium illud cum omnibus feadis pro- ied. 

fieurs et pertinen. adinde ſpeclan. gaudere et habere debuit et debet vir 

tute conceſſion. et confirmation, pred. cumgue omnia et fingula placita 

et negotia tangen. et concernen. liberum tenement. ac jus et titulum 

aliquarum terrarum officiorum ct hæreditament. ac validitat. inter- 

pret. vigorem vel effeftum aliquorum donorum conceſſion. froe con 

mation. infra hoc regnum Angliæ fact. ac etiam interpretation. char= 

tarum et conceſſion. ad dominum regem et dominam reginam nunc et 

coronam ſuam reg iam et non ad Curiam Chriftianitatis ulla modo ſpec- 

tant. et pertinent. ac per leges terræ hujus regni Angliæ in curia dumi ni 

regis et dominæ reginæ de record. coram i * 7 rege et regina vel jufti- 

tiariis ſuis curiarum illarum ac judicibus fecalar. et temporal. et non 

in Curia Chriftianitat. nec per jur. five cenſuras ecclefiaſtic. ulls modo 

triari terminari et diſcuti debeant et ſemper hactenus conſurver. et de- 

buer. pred. tamen GULIELMUs modo LAN DAVEX. Exisc. . 

rum non ignarus et leges bujus regni Angliæ minime ponderans ac illas 


violare proponens et machinans pred. JOHANNEM JONEs gui tam, 


Sc. contra leges et flatuta hujus regni Angliæ indebite pregravare 
opprimere et fatigare necnen jus flatum titul. et zue ig Jo- 


. HANNIS JONES qui tam, &c. in et ad «fficium pred. evacuare et vim 
] validitatem 8 lon: et confirmation. offict pred. in forma prædicta 
) fact. per callidas aſſertiones et allegationes in hac parte fact. in Curia 
5 Chriſtianitat. triuri et terminari eundemgue JOHANNEM JONES qui 
. tam, &c, ab executione officit pred. ac feodis et proficuts fis pre- 
a dict. ſpectan. et pertinen. hend. et percipiend, amoveri deprivari et ex- A 
4 cludi cauſare nec non dictum domi num regem et dominam reg inam nune 


et coronam ſuam regiam exhereditare cognitionemque placiti que ad 

iſſes dominum regem et domi nam reginam nunc in hac parte et coronam 

uam regiam et non ad Curiam Chr:fl:anitat. ulle modo ſpect᷑at et per- 

tinet ad aliud examen in Curia * — it ſum JOHANNEM 

Joxks qui tam, c. in Curia Cbriſtianitat. coram GROROGO Ox- 

a l * Legum Dottore, almæ curiæ vary ;oh de Arcubus Londen, ® | 22 ] 
official, principal. legitime conflitut. ſcil. apud Landin. p: 4d. in paroch, „ 

a _— fee tent. p — et = 2 3 2 nd 

af, de ſupir et cencer nen. validitate ejuſd. conceſſion. et confirmat. ac 

bred. jus latum et titulum ipſius JOHANN18 Jox Es qui tam, &c. de 

et in officto pred, traxit in placitum ac verſus ipſum Joanne 

Jowes gui tam, &c, ibidem diverſes articulos exhiberi gt abjici_caus and exhibited * 


ft avit quorum quidem articulorum tenor ſequitur in hee verbs ſcilicet, anicles in bac 
c. Imprimis objicimus et articulamus againft you the ſaid Dr. Jabn b. 
A, ones, that whereas you do execute the office of chancellor, and do 
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Jona: exerciſeecclefiaftical juriſdiction, by virtue thereof, within our dio- 
ceſe of Landaff; and whereas the — eccleſiaſtical of this realm 
8 poſitively require and direct, that nullus ad officium cancellar. com- 

| miſſionar. aut official. admittetur ad juriſdidtion. quamlibet exercend. 

niſi qui in jure civili et canonico eruditus n in praxi et 

cauſis 12 laudabiliter exercitatus, you the ſaid Dr. Jabn 
Jener do exerciſe the office of chancellor and principal official and 

eccleſiaſtical juriſdiction in our dioceſe of Landaff, and are not 
in jure civili et canonice eruditus nec in praxi et cauſis forinſecit 
laudabiltter exercitatus, nor have applied yourſelf to the ſtudy and 
. N of the civil and canon laws, as required by the ſaĩd eccle- 
ical laws; but have wholly applied yourſelf for near twenty 

years laſt paſt, and do ſtill, to the ſtudy, practice, and exerciſe of 

phyſic, whereby great prejudice and detriment may and doth ariſe 

to the public, et ohjicimus et articulamus ut ſupra, ITEM obji- 

cimus et articulamus againſt you the faid Dr. Jobn Tones, that 

ou appointed deputies not {killed in civil or canon law.— 3. That 

he was abſent for the moſt part from Landaff, where the con- 

fiſtory court ought to be kept, and did not provide a ſurrogate to 

be relident there.—4. That he left his chancellor's ſeal with one 

Philip Maddox the regiſter, and ſometimes with his wife ; whereas 

it ought to be kept by himſelf or deputy.——'5: That he abſolved 

' William Corniſb and his wife from a ſentence of excammunication 

for a clandeſtine marriage, and had taken money by way of com- 

mutation of, penance.—b. The eccleſiaſtical laws require, that a 

miniſter who marrieth perſons JAS Phe ſhall be ſuſpended ah 
officio et beneficis for three years, and a perſon fo decreed ſuſpended 
*[ 2 12 in a few weeks * after abſolved.—7. For menacing the 

31. bilhop's apparitors in ſerving a ſummons, —$. For declaring the 

- biſhop's ſervant excommunicate for ſerving a morũtion under the 
epiſcopal ſcal.— 9. For abſolving one whom the biſhop had ex 

communicated. —10. That he refuſed an apparitor appointed by 

the biſhop to exerciſe his office by a deputy, and appointed an- 

- - other in his room.—11, For reſerving and prohibiting the regiſter 

to ſend the book of Acts and Entries, that the biſhop might in- 

ſpe& the irregularities in ſome proceedings in the Foc Fra. court, 

12. For. iltuing out public inftruments in his own name; Jo- 

HANNES 1 Doctor Reverend: in Chriſts patris Gul. 

ELMI permiſſ;one divina Landaven. Epiſc. vicarius in Hiritualibu 

+ generalis et official. principalis legitime canſtitut. wniver/is et finguli 

clericis et literatis in et per totam neſtram Landaven diacef. Nc. 

13. That licenſing of curates and apparitors was excepted out of 

dis patent, yet he hath exerciſed juriſdiction contrary to the pa- 

tent.— 14. P licenſing proctors and apparitors, &c.— 15. Who 

have acted after monition given to you.—16. That he hath diſ- 

placed perſons appointed by the bilhop to act as apparitors and 

proctors.— 17. L hat he cited all ſchool-malters x curates who 

-- acted without licence to appear before him, and to take licences, 

notirithſtanding the reſtraining clauſe in his patent, whereby that 

- power is reſerved to the biſhop.—18. That he granted a * 
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for Evan Rees to marry Mary Tanten, being under the age of 


twelve years, and an heireſs, without the of her tutor or 


Tur Eno oO 


guardian.—19. That he granted adminiſtration to one, and af- 
terwards, without revoking it, granting a probate of a nuncupative 
will of the ſame perſon to another as executor.—20. That he 
granted licenſes toſchool-maſters contrary to his patent —21:1TEM 
quod dict JOHANNEs Jones Legum Doctor fuit et oft dioceſ. Lan- 
daven. Cantuar. provincie cog. intuitu ac ratione hujus litis juriſdic- 
tion. hujus curiæ notorie ſubditus et ſubjectus, et ponit ut ſupra. Item 
quod de et ſupra pr emiſfis, &c. ITEM objicimu: et articulamus quod 
præmiſſa omnia et ſingula ſunt vera dictumg. doctorem JHA NEN 
Joxes propter temeritatis fue exceſſum in premiſſis nernem propter 
inſuſſicientiam et ignorantiam ſuam antedici. canonice puniend. ac ab. 
7 ſua prædicto amovend. fore et debere pronunciamus, &c. Gu- 
LIELMUS LAN DA VRN. preut per eoſdem articulos in prædicta Curia 


Chriftianitatis coram præ fat. G Oi OXENDEN refiden. et veram 


copiam inde in curia hic prolat. plenius liquet et appar et pred. Gu- 
LIELMUS LANDAVEN. pi. eundem JOHANNEM JONES gui tam, 
Ec. in pred.Cur.Chriftianitat.coram pradift.Geor GIO OXENDEN 
occafione articulorum pred. comparere minus jufte aflrinxit ac eundem 
JoHANNEM JONES gui tam, fc. de et in premiſfes condemnari ac de 
et ab officio pred. per definitivam dict. Cur. Chriftianitar. ſententiam 
deprivari totis ſuis viribus conatur et indies machinatur ; ac licet breve 
dictorum domini regis et domine regine de probibitione prefat. 
GeorG10 OXENDEN et al. judicibus in hac parte competen. viceſimo 
die Novembris anno regni dictar. domini regis et dominæ reginæ nunc 


inde direct. et deliberat. fuit, idem tamem GULIELMUs Eriscorus 
LANDAVEN. platitum pr diet. poſi probibition. regiam prius in con- 


trar. inde in forma pred. direct. et deliberat. ſcilicet wicefuns primo 


die Novembris anno regni diftor. domini regis et dominæ regine" nun 
guinto ſupradift. apud London. præ dict. in paroch. et warda prædicł. 


ulterius proſecut. fuit et in placits ills proceſſit ( difts brevi dict. demint” 


regis et demine reginæ de probibitione prefat. judicibus in ſpirituali- 


7 


Lax Derr. 


240 


quinto apud London. pred. in parechia et warda pred. in contrar. . 


bus prius" in contrarium inde in forma pr edifta direcd. ei deliberat, _ 


non obſlante ) in dict. domini regis et domine regime nunc contemptum et 
ipfius ſohANxNIS Jones gui tam, c. damnum præjudicium de- 
pauperation. et gravamen mani feſtum ac contra leges bujus regni An- 
gliæ; unde idem Joaannes JoNnEs gui tam, c. dicit quod ipſe 
deteriorat. oft et damnum habet ad valentiam centum librarum, et inde 
produc. ſeftam, &c. | 2. 


Et pred. Gul izLuus LAN DAVEX. Eprsc. per BEZALIEET 
Kxichr attorn. ſuum venit ct defendit vim et injuriam quands, 
Sc. et omnem contemptum et quicquid, &c. at dicit quad ipſe non ſe- 
cutus fuit placitum pred. verſus pred. Jon ARNNEM * in Curia 
Chriflianitatis _y 1 diftorum domini regis et deomine 
reging prout i OHANNES JONES gui tam, &c. 1us 
pofuit : et de hoc nant y: ſuper patriam. K. red. Jon 70525 
qu: tam, Qc. ſimiliter, &c. Sed pro brevi domini regis et domina re- 
tinæ de conſultation. quoad * præd. ſuper primum articulum in 

3 


narratione 


The defendant 
pleads, that he 
did notproſecuts 


after the prohi- 
bition and iſſus 
there upon. 


. 


Sed pro conſul- narratione præ dict. mentiouat. et quoad materiam in eodem content, 
tations babend. abend. idem GULIELMUs Errsc. LANDAVERN. dicit quad narratis 


prædicto pro cauſis in eiſdem articulit refiduis ſuper eumdem Jo HAx- 


*[26] 


debet nec breve diftorum 
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* pred. quoad pred. primum articulum et materiam in codem primo 


| ertic. content. minus ſufficien. in lege exiflit ad ipſum GULIELMUM 


Lanpav. EPisc. adinde reſpondere compellend. ad quam idem Eeisc. 
necefſe non habit nec per legem terre aliquo modo tenetur reſpondere,unde 
pro defettu ſufficien. narration. in ea parte idem Episc. petit judicium 
de narration. pred. quoad pred. primum articulum ac quod breve 
dictorum domini regis et domine regine de conſultation: in ea parte 
quead eundem primum articulum concedatur, &c. Et pro brevi de 
con ſultatiame quoad refid. articulorum pred. in narratione prædict. 
mentionat. babend. idem Eriscorus us dicit quod per et ſecund. 
canones et lezes ecclefiaflicas in regno Angliæ uſitat. et approbat. ommia 
et fingula offenſe ci i mina et materi in eiſdem articulis mentionat. fub 
periculo quarundam ecclefiafticarum cenſur. prohibit. et drverfis 
ecclefiaſticts cenſuris punibil, exiftunt necnon per eaſdem leges coram 
ecelgſiaſticis judicibus in ea parte bus et non ab bi triari ex- 
ammari et puniri ſolent et debent quodg. in ve! per eoſdlem refid. articul. 
vel projecution. corundem vel alicujus eorum in Curia Chrifttanitatis 
res fove titulus ad vel in officio pred. in narratione pred. mentionat. 
triari examinart vel in queſtione redigi mini me paſſit. Itemg. Epris- 
COPUS uterius dicit quod ipſc idem Eyiscorus eundem JOHANNEM 
Jones in Curia Chriſtianitat. pr ad. videlicet apud London. præd. in 
parachia et warda pred. projecutus fuit ſuper eofdem reſid. articulos 
fu;radiftes in ordine ad canonicam punitionem et ecelefiaſticas cenſuras 
in ea parte debitas et minime per deprivation. ſeu excluſion. ab Mis 


NEM JONES infligend. et adhibend. hoc idem Eriscorus pa- 
ratus eft veri cure. Unde petit judicium et breve dictorum do mini regis 
it demi næ reginæ de CONSULT ATIONE guoad pred. refiduum arti- 
cularum ſibii in bac parte concedi. * — 7 | 
Regs >! 8 Bax Th. SHOWER. 

Et prædicddus Jon Axxxs gui tam, c. dicit quad per aligua per 
fprediftum GulikIuUun EpiscopuM LANDAVEN. ſaperius pla- 
citando allegat. narratia 2 Jon AN. gui tam, Qc. caſſari minim 
mini regis et domi næ reg inæ de conſultation 

gquaead primum articulum in narratione præd. menttonat. præſar. Gu- 
LIELMo Eriscoro LANDAVEN. cencedi debet, Cc. quia dicit quod 
narratio illa quead pred. primum * articulum materiag. in eadem 
content. bona et fuffictens in lege exiſtunt ad pred. GULIELMUM 
Eriscoruu LANDAVEN. ad narrationem illam (quad prædictum 
primum erticulum) reſpondere compeliend. ac ad breve dictorum do- 
mini regis et dominæ regine de prohibitione in forma prædicta conceſſa 
manutenend. quam gu. dem narration. quoad pred. primum articulum 
mater iamg. in eodem content. idem Joh ANNES gui tam, &c. parat. eff 
verificare et probare prout Curia, &c. Et quia pred. Episcopus 
ad narrationem illam pred. primum articulum non reſpondebat, 


neuer ill bucnſy. aligualiter dedicit idem JoH AN. qui tom, &c, pet. ju- 


dictum et @ ſua pred. fibi adjudicuri, &c. Et idem ſonAx. 


Jones witerius dicit quod pred. GULIELMUS Episc, LAN DAV. 


breve. 


e r 
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reve didtorum domini regis et deminæ reginæ de conſultat. quead © Jouns 
reſid. articulorum in narrat. pred. mentionat. kabere non deb. quia aint 
dicit quod placitum pred. per ipſum GULIELMUM Eriscop. 
LANDAv. (quoad refid. articulorum in narratione pred. mentionat.) 
modo et forma pred. ſuperius placitat. materiag. in eodem content. 
minus ſufficient. in lege exiſt. ad pred. breve dicler. damini regis et 
dominæ reginæ de conſultatione impetrand. ad quod idem JOHANNES 
qui tam, &c. neceſſe nm habet nec per legem terræ tenetur aligus modo 
reſpondere. Et boc parat. eft verificare. Unde pro defettu ſufficien. reſ- 
ponſe. in hac parte idem JOHANNES qui tam, Cc. petit judicium et 
damna ſua pred. fibi adjudicari, Sc. Et pro cauſis mrration. in lege 
juxta formam flatuti in hujuſm. caſu nuper edit. et proviſ. idem Jo- 

HANNES gui tam, &c. Cur. demonfirat et oflendit quod apparet per 
articulos in narratione pred. mentionat. quod pred. GULIELMUS 
Eriscorus LANDAVEN. ob offenſ. pred. in ſeparalibus articulis 
refid. articulor. pred. expreſſ. conat. eundem JohANx NEN JONES gui 
tam, &c. ab officto pred. wars et amovend. fore. 

Et prædict. Eriscorus LANDAYEN. dicit quod placitum pred. 
per ipjum (quoad refid. articulor. in narratione pred. mentionat. ] in 
forma pred. materiaq; in cadem content. bonum et ſufficien. in lege ex- 
Munt ad breve dictor. domini regis et dominæ regina de confultatione 
concedend. et habend. guad quidem placitum (quoad refid.. articulor. 
pred.) idem 2 parat. eft verificare et 2 prout Cur. c. 
Et quia pred. JonAx. Jones gui tam, Fc. ad placit. illud non 
reſpond. nec illud bucuſq. aligualit. dedicit idem Ex1sc. pet, judicium 
et breve dictor. demint regis et doming reginæ d- NN (quoad 
reſid. articuler. pred.) ſibi in hac parte concedi, &c. Sed quia Cur. &c. 


ag 
Tak Bisyorce 
Lanparr, 


od ou LEI "2k. * (ap 
Jones againſt the Biſhop.of Landaff. M Cab um. 


TH CASE was argued in Michaelmas Term in the fixth year The fpiritual 
of this king; and it was ſhortly thus: court _ be 
In a prohibition the plaintiff declared, that the office of chan- proceeding in a 
cellor of the biſhop of Landaff was an ancient office, and that as ſuit by © be 
often as it became void, the biſhop of that ſee for the time being = 1 
uſed to grant it for one or two lives, and to the ſurvivor of them; dioceſe - de- 
t, the ſaid office being void, Francis David late biſhop of LanZaff prive him for 
did grant the fame to Dr. Lloyd, and to the plaintiff ohn Jones, ignorancein the 
to have and to hold the ſame to them, and to the ſurvivor for life; di and canon 
that Dr. Lloyd was dead, and the plaintiff ſurvived, by reaſon be v l 
whereof he was entitled to the faid office ; that the interpreta- granted by tis 
tion of all grants did belong to the king's courts, and not to the predeceſſor: ; for 
ſpiritual courts ; that the defendant had ſued the plaintiff in the being granted 
eccleſiaſtical court, and had exhibited articles againſt him before or life, the 
Dr. Oxenden, that he was ignorant in the canon and civil laws, feld bo gt 
that he had made deputies who were unlearned in the faid laws, ce. 
& c.; and thatthepremiſes were true; and fo prayed that Dr. Jenes 3 C. 1, Bl. 
might be removed frum the ſaid office for his inſufficiency ; that 4% n 
Jones, 393. Ray. $8. Latch, 228. 2. Roll. Abr. 286. Fitz. 190. 273. 6. Com. Dig. 
& Prohibition” (F. 4.). 
ö C4 the 


F 
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Jen the faid Dr. Jones was compelled to appear in the ſaid court to 

dL anſwer thoſe articles; and that the defendant endeavoured to de- 

ba N prive him from that office by a definitive ſentence in that court, 
f cContrary to a prohibition, &c. | 


Tpbe plaintiff joined in the demurrer. 
The biſhop, as tothe reſt, pleaded, that all thecrimes contained in 
the other articles are prohibited by the canon law, and ought to be 

puniſhed by eccleſiaſtical cenſures, &c. Wan e 24 

The plaintiff demurred. Nn 

And ir WAS ARGUED in his behalf, that a conſultation not 
to be, becauſc it was a ſuit merely for deprivation; and for that 
reaſon, if there was no other, the eccleſiaſtical court ought to be 
prohibited. This office is a matter of freehold, which cannot be 
determined either by the canon or civil laws; and therefore it has 
been held that an affize will lie for the office of the Regiſter of the 

Gurt of Admiralty, which is a freehold for life; for thou 
* | 28 ] proceedings in that ® court are according tothe method and rules 
of the civil law, yet the right of that office is determinable at the 
common law (a). So if a queſtion ſhould- ariſe concerning the 
validity of two patents by which the office of regifter to a biſhop 
is granted, this ſhall not be tried in the ſpiritual court, notwith- 
ſtanding the ſubject- matter is ſpiritual (b ),becaulſe the office itſelf, 
being matter of freehold, is for that reaſon of temporal cognizance. 
In Michdelmas Term, 29. Elia. a writ iſſued out of the court of 
admiralty, in the nature of a ſcire ſacias, to repeal letters patents 
by which the office of vice- admiral of two counties was granted 
to a particular perſon ; and becauſe this was triable at the com- 
mon law, the Court gave a day to ſhew cauſe why a prohibition 
. ſhould not be awarded (c). Many more inſtances might be given 
of caſes to this purpoſe. But in Hilary Term, in the eighth year 
of James the Firſt, there was a diſpute about the grant of this 
very office to two, viz. to Dr. Trevor and one Griffin (d); the 
doctor releaſed all his right to Griffin, who died; then the biſhop 
| granted it to Robotham; and Dr. Trevor, pretending that he had 
a right by ſurvivorſhip by virtue of a former grant, made a ſub- 
Eo ſtitute, who was diſturbed by Robatham the new grantee ; where- 
i upon an inhibition was granted in THE ARCHES: and it was 
; agreed by all the Court, that though the office was ſpiritual as to 
the exerciſe, yet as to the right it was temporal, and the party 
| | having a freehold in it, made it determinable at the common law. 
| | 732 Ihe cafe of Dr. Sutton is the ſingle authority againſt the plaintiff, 


(a) 8. Co. 47. b. Dyer, 152, (4) 2. Brownl. 11. 2. Roll. Rep. 
(5) 2. Roll. Abr. 285. pl. 37» 306. Cro. Car. 55. 
0 3. Leon. pl. 237. - 


Hp 


It 
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It is reported in ſeveral books (a. He was chancellor to the Jones 
Biſhop of - Gloucefler, and articles were exhibited againſt him again 
before eccleſiaſtical commiſſioners, for that by divers canons no 1. 
perſon ought to be admitted to that office but ſuch who was learned © 
in the canon and civil laws; he pleaded that he had a freehold 
in the office for life, and ought to enjoy the ſame, and fo prayed 
a prohibition; but it was denied, and the reaſon given was, py 
cauſe the commiſſioners might N him for inſufficiency, It 15. Mod. 12. 
is true, the Judges of the eccleſiaſtical courts, and not thoſe of the — 264. 385. 
common laws, are the proper judges of the abilities of a chancel- 4. 
lor {b), and therefore 83 oaks him as Dr. Sutton was 3 
examined; but at that time the high-commiſſion court extended 14. Ray. 323. 
its power too far in many caſes of deprivation; for it cannot be | 
denied but Dr. Sutton had a freehold in that office. It “ was [ 29 
the opinion of CRoKE, Fuftice, who reported that caſe (c), that 
the Doctor might have an A ze to try it if he had any wrong 
done, which ſhews he had 2 freehold; and if fo, then admitting the 
ſpiritual court can try the ſufficiency of a chancellor, yet if the 
temporal courts have alſo in the ſame caſe a juriſdiction in _ 
of the freehold, the authority of the eccleſiaſtical court ſhall be 
ouſted, To prove this, Si Timothy N was cited, 
who obtained a monition from the Archbiſbep of York to the Biſhs 
of Chefter, who, as ordinary, had refuſed the clerk preſented by Sir 
imothy ; which monition was, that the Bijboþ of Cheſter would 
either admit the perſon, or appear before the archbiſhop, &c. 
He did neither, and thereupon the dlerk was inftituted by the 
archbiſhop, and inducted by his warrant ; and afterwards a fuit 
being commenced before the delegates, becauſe the inftitution was 
granted in London out of the dioceſe of York, and by conſequence 
the induction would be void, the court of common pleas was « | 
opinion to prohibit the ſuit ; for though the inftitution was ſpi. 
ritual, yet the induction, being a temporal act, ſhall draw the trial : 
to the common law, otherwiſe the right of patronage would 'be 
tried in the eccleſiaſtical courts, and a guare impedit would ſeldom 
or never be brought. If the plaintiff was inſufficient, it might 
create an tina incapacity, fo as to avoid the grant; but it is 
not material whether he himſelf is learned or not in the canon or 
civil laws, becauſe the office is granted to him to exerciſe by him- 
ſelf or deputy ; and no man will deny but he may conftitute a de- 
uty 1 in thoſe laws; and if he do make an ignorant one, 
it is a forfeiture of his office. There are ſome other cauſes b 
which he might incur a forfeiture, as non-attendance, &c. as wt 
as the inſufficiency, but chat is not alledged. It is true, that in- 
ability has been laid to his charge, and the biſhop made a new- | 
grant to try the title at law, and there was a verdict againſt his 


(a) Latch, 228. Ney, 921. Cro. (5) 2. Roll, Abr. 286. pl. 39. 
Car. 65, Palm. 450. But ſee 12. (e) Cro. Car. 65. 
Mod. 47. where it is ſaid, that this caſe (4) Hob. 15. | 
was denied to be law. Sce alſo 1. Burn. | | 
Ecc, Law, 3+ edit, P. 268. N 0 


grantee, 


Jowns | 
egainft 


THz nnr or 


LanDaryy. 
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. and now he ſeeks for remedy in the ſpiritual court upon 
ſame which he had at law, and therefore ought to be 
prohibi | 


_ Thoſe who argued on the other fide held, That all the ar- 
ticles exhibited againſt the plaintiff were of eccleſiaſtical cogni- 
rance ; and therefore the 3 there ought not to be 
ſtopped by the temporal courts. This very thing has been for- 
merly complained of by Archbiſbep Bancreft, who exhibited ar- 
ticles to the lords of the council of King James the firft, in the 
name of the whole clergy, againſt the Judges in FW:fminfter Hall, 
for granting prohibitions to ſuits in the ſpiritual courts for depri- 


vations of miniſters for inſufficiency (a), becauſe thoſe courts 


bave the proper judicature of the learning and ſufficiency of the 
perſon ; and if prohibitions ſhould be granted in ſuch caſes, this 
inconveniency would follow, that the knowledge of a man in the 
canon and civil laws muſt be tried by a jury, which ſeems to be 
abſurd. There is a difference when a uit is commenced in 
courts on Dy do a thing ty 5 
cognizance, when it is à thing p tem ; 
P 1 the matter 
which is firſt enquired into; but all the authorities cited on the 
other fide where prohibitions have been granted, were — 
goon ron, as grants, &c. which muſt be tried at law. II. 
the king ſhould grant an office in this court, it will not be denied. 
but that the Judges may remove ſuch an officer forinſufficiency, be- 
cauſe they are proper perſons to judge of his abilities. No i 
can be given where prohibitions have been granted for. thi 


merely of ſpiritual cognizance, but always where the matter was 


—_—_— 3 Ne do ſu 2 
plaintiff to have a grant, to be in poſſeſſion of the e; 

they further alledge, that he ought not to enjoy it by "4 law of 
the land, becauſe of his inſufficiency in the knowledge of the canoa 


and civil laws; for which reaſon he is to be cenſured by the arch- 


Firzg. 189. 
LA. Ray. 123. 


212. 236. 265. 
323. 887. 1507. 


» [314 


biſhop, who is to take care that all the canons ſhould be executed 
which are not repugnant to the common law: and by the 27th ca- 
non, made in the reign of King James, no man is to execute the 
office of a chancellor, unleſs he is ſkilled in theſe laws, for he is 
obliged to act in his cflice by them. Many inſtances may be given 
wherein this Court has been very tender in granting of probibitions 
even in cafes where the perſon concerned has not been ſubject to 
the juriſdiction of the ſpiritual courts; as an incumbent of a do- 
native was cited there for marrying without a licence (H. Now 
no man will ſay that he is ſubject * to the juriſdiction of the or- 
dinary, yet the matter for which he was cited being of ſpiritual 
cognizance, a prohibition was denied. So likewiſe a mandamus was 
denied to the DEAN OF THE ARCHES by the court of king's 


to reſtore a pexſon to the office of proctor (c); though he is an 
. N 2. Inſt. (0) 3. Lev, 309. 3. Mod. 332. . 


of 


Show, 217. 251. 261, Shin. 290. 
officer 


14+ | 
(5) 2x. Mod. 22. 


4 
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* 


* 


officer of whom the common law takes notice, and is likewiſe Jens: 
mentioned in ſeveral acts of parliament. But if a prohibition f 


ſhould be granted in this caſe, it ſhould be only 
triable at law (a); for where a ſuit is 


n in the eccleſiaſtical 


court for two things, whereof one is of ſpiritual cognizance and 


the puniſhments would be 


the other temporal, and if by the — _ be given in ſuch — 
interm t it cannot ſtand 


one unleſs for both, there a prohibition has been granted ; butif 


it be ſevered, then it ou 
at law. If this 23 ould 

lunacy, &c. the bi 
any other diſability. 


to go to that matter which is triable 


diſability, as 


under a tem 


ſhop may put in another ; and ſo he may for 


1 


Upon theſe reaſons a conſultation was prayed : but THE Count 


inclined againſt it (5). 
(a) 2. Roll. Abr. 390. pl. 6. 314- 
pl. 1. 


(5) Zee Newcomb, v, Higgs, Fitzg, 
189. * 


The King and Queen again Evans, 
THE cuſtas rotulorum of a county was diſplaced, and another A mandames lies 
conſtituted in his room, to whom the defendant, being c/ler4 do reſtore a clerk 


of the peace, refuſed to deliver THE ROLLS. 


He was indicted for this miſbehaviour, and found 
thereupon was removed from his office. 


He now brought @ mandamus to be reſtored ; and all this matter 
being returned, a motion was made to maintain this return. 

And it was faid, that a clerk of the peace is a miniſterial officer 
to the cuſtos, and ought to deliver THE ROLLS to him at the end S. C. 12. Mod. 
of every ſeſſions: it is true, he has a more fixed eſtate in his of- 
fice than the cuſtos has, but ſtill he is but his deputy, and is to be 
removed by a charge exhibited to the juſtices in writing. 

Tus ChiEr Jusrick. The clerk of the peace ought to d. Ray. 158. 
make out all the proceſs, which cannot be done without THE 
ROLLS, When they are completed, then he muſt deliver them 


to the cuſlos; but as | 


as they are in proceſs, they are to be + 
with the clerk of the peace; and therefore it ſeems reaſonable that 
the defendant ſhould be reftored. | 


But THREE JUDGEs were of a contrary opinion (a). 
under this ſtature ; and that the Coax 


(a} By the ſtatute x. Fill & Mary, 
C. 21. it is enafted, That if any c 
„ the peace ſhall miſdemean himſelf in 
„the execution of his office, and there- 
% upon a complaint and char e, ia writing, 
© of ſuch miſdemeanor ſhall be exhibited 
« againſt him to the juſtices, in their 
« general quarter ſeffions, they may, 
« upon examination ard due proof, ſuſ- 
„ pend or diſcharge hm from his ſaul 
« office. It appears by the report of 
this caſe by 81 B. Sywow+ n, that Evans 
had been removed by an order of ſeſſions 


granted a peremptory mandamus to refiore 
him to his office, becauſe it only appear. 
ed, on the return to the mandamus, that 
articles had been exhibiced againſt him, 
and not a complaint and charge in turit · 
irg, purſuant to the ſtatute. 8. C. 1. 
Show. 2 59. z and it ſerms by 8. C. 12. Mod. 
I 3. as well as by the principal caſe, that 
if on a formal complaint the ſeſſions re- 
move n clerk of the peace without cauſe, 
the Court of King's Bench will reftore 


TRINITY 


quoad the matter THE B1iS40P or 


LANDAFry. 


N 


Caſe 11. 


of the peace im · 

"=> properly remov=- 

guilty, and ed by the ſef- 
ſion 


„ under 1. 


Will. & Mary 


C- 21. 


S. C. 1, Show. 


282. 


3. 
5. Mod. 386. 


Carth. 426. 
Stra. 997. 
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| The City of Exeter againft Glide. Caſe 12. 
ANDAMUS to reſtore the defendant to the $ of The nature of 


ALDERMAN and CHAMBERLAIN of the city of Exeter, theofficeof a- 
DERMAN im- 


The ſubſtance of the return was, that the city is an ancient city ports, that the 
and body politic; that the mayor thereof is an ancient officer ; Peron holding 
that there are twenty-four aldermen, and ſo many citizens there, 3 9 gam 
who have uſed to be of the common council and had a court there, adele, — 
&c.; that the defendant, being an inhabitant of the ſaid city, was therefore it is a 
choſen alderman thereof, and as ſuch was a juſtice of the peace, good return ts a 
which is an office of truſt and magiftracy ; that he being ſo choſen, andamus tO re. 
receſſit, elongavit, et habitationem ſuam reliquit et deſeruit, et amo- _ 2 
vebat ſeipſum et familiam ſuam ad Tors Au extra civitatem, &c. ſuch office, that 
et officium ſuum voluntarie religuit, et neglexit, and ſets forth be , clan« 
wherein, &c. ; that ſeveral courts of common council were held i. et babita- 
there, of which he had notice, but did not attend, being abſent gata, 
it amovebat ſcipſumet familiam ſuam ad A. extra civitatem,&c. et offic iumſuum voluntaric reliquitzet neglexit, 
ſetting forih wherein, and that he had notice of ſeveral courts held, but did not attend, —Sed Qs, If 
he ought not to have had a ſpecial ſummons to anſwer the charges on which he was amoved ?—S$. C. 
x. Show, 364. 8. C. 1. Comb. 197. S. C. Holt, 169. 435. 5. C. 12. Mod. 25. 251, 8c. 
1. Ld, Ray. 223. 1. Show, 258. 8. Mod. 102. 113. 15t. 10. Mod, tot. 107. 146. 174. 
11. Mod. 108. 214. 12. Mod, 3 401. Fitzg. 293. Stra. 115. 674. 997. 1235. ta. Ray. 21, 
126. 223+ 482. 559. 564+ 1237. 1267. 1283. 1304. 1348. 1379. 1405. 1479 Com. Rep, $6, 


155. 
forty 


Tux Ciry or forty times in three years; that when he was preſent he gave 


Exer 


ay 
Sid. 


*[ 34] 


extra civitatem, yet the defendant removing thither did not give h 


lexit thoſe things which appertained to his office as juſtice of the 


+ like return of a commitment by the lords of the council for & di- 
* vers miſdemeanors” was held too general (d). 


ber to hold thoſe courts, and if there is no particular buſineſs, the 


cauſe of forſeiture (e). 
re (a) See Rex . Richardſon, Faſter - (5) See the 1. Will. & Mar eff. 1. 
may amove au officer for good cauſe, al- f. 2 


Pool. 145 (144-) 


Trinity Term, 3. William & Mary, In B. R. 


ſcurrilous and reproachful language to the court, for which he 
was removed from his ſaid office (; and that he could not be re- 
ſtored, becauſe he had not taken the oaths before the firſt day of 


Auguft 1691, according to a late act of parliament, &c. () 
* Thoſe e he return 
faid, that it was inſufficient as to the matter returned; and that 
the firſt part thereof was not good for three reaſons. 


FirsT, Becauſe it is not alledged that Top/am was extra liber- 
tates civitatis ; for it may be extra civitatem, and yet within the 
liberties of the city. Befides, if it had appeared that Tapſam was 


them cauſe to deprive him of his office, becauſe it does not appear 
by the return that he was diſabled from doing his duty by reaſon 
of his abode there, or that his attendance was neceſſary,  - 
SECONDLY, It is not faid that the defendant abſented himſelf 
and removed his family without a reaſonable cauſe, as ſickneſs, 
&c. or how long he was abſent, _ 


THIRDLY, The next cauſe aſſigned was, that he voluntarie neg- 


peace; this is too general, and a return to a mandamus ought to 
be as certain as à return to a habeas corpus ; and therefore where 
the return of a habeas corpus was, that the party was committed for 
inſolent behaviour and ſcurrilous words ſpoken at the council table, 
not mentioning what words, this was held inſufficient (c). \ The 


FourTtHLy, It is returned, that the defendant abſented himſelf 
from ſeveral courts, &c. but it is not faid that he was duly 
moned to ſuch courts; therefore it can be no cauſe of his removal; 
and the rather, becauſe it appears that there were a ſufficient num- 


abſence of one juſtice of peace may be excuſed. 


_FirTHaLy, It is not faid that T damage . N to 
the city by reaſon of the defendant's abſenting of himſelf; and 
non-uſer of a private office without ſome ſpecial damage, is no 


Term, 31. Geo. 2. that a corporation c. 8. f. 6.; and 2. Will & . . 
though no ſuch power is expreſsly given (e) Chambery' Cafe, Cro. Car, 133. 
ſcription ; for it is a power incident to a (4) Freeman's Caſe, Cro. Car. 579. 


corporation, 1. Burr. 5x7, See allo Sce alſo 2. Hawk, P. C. 165, 185. 186. 
Ray- 439- 2 Stra. 819. Cowp, 5022 (e) Co. Lit, 233-2. 


= 


r 2 S1xTHLY, 


Trinity Term, 3. Willam & Mary, In B. R. 


S1xTHLY, The next cauſe was, that he did publicly declare Tus Crrr os 
he would never meet again, which amounts to no more than Erz 
a waiver of his office, which he may reaſſume at pleaſure (a). 2 


SEVENTHLY, Another cauſe of his removal was, for giving L4. Rey. 577 
reproachful language to the mayor, &c. which might be a ſufficient 1030. 1566, 
cauſe to bind him to the good viour (5), but not to o forfeit *[ 35 ] 
his office; and they ought to have returned the words ſpoken, that 
it might appear to the court of what nature and import they were. 


Er16aTHLY, They return that he could not be reſtored, be- 
cauſe he had not taken the oaths before the firſt day of Auguft; 
but he is not obliged to it, for the ſtatute requires it only of thoſe 
perſons who are in office : now it oy On ns 
was not an officer then, for he was iv 


Nixruxv, They have proceeded illegally, for they have de- 


ived a man of his office upon a general ſummons, is agai 
w; the defendant ought to 3 to ſhew cauſe 
why he ſhould not be removed for ſuch cauſes. * | 


TREMAINE, Serjeant, and Ma. Rox, who argued to maintain 


Fixsr, It is returned that the defendant abſented himſelf, and 
removed out of the city, and out of the county of the city, and it is 
not to be ſuppoſed that the liberties reached out of the city. 


SECONDLY, It need not be returned, that he abſented without 
a reaſonable cauſe; for to be abſent for debt may be a reaſonable - 
cauſe, but it is a ſufficient cauſe to remove him. 


Tap, To abſent himſelf voluntaris is not too general: * 
for being abſent, it is reaſonable that another ſhould ſupply his 
place, and a voluntary abſence, without ſaying more, is a ſufficient 
cauſe of forfeiture. | 


FouRTHLY, The moſt material objection is, that he abſented 
himſelf, but was not duly ſummoned : now a ſummons is not ne- 12. Mod, 88. 
ceſſary in this caſe, becauſe there is no place appointed where no- 10. Mod. 76, . 
tice ought to be given him. But admitting a ſummons to be ne- 101. 343» 
ceſſary, he had ſufficient notice, for it is returned that ſuch a day * 
a court was held, et licet ſufficienter ſummonitus, the defendant did ö 
not come. And to prove this, Dr. Meriott s Caſe (e] was cited, 
who, being one of the college of phyſicians, was ſummoned by the 
preſident to a court, and not coming, he was deprived. 


The other objections were held to be immaterial. | 
But as to the laſt objection about taking the oath, it was fai 
that if the ee W be reſtored upon a mandamus, 2 


8 3. Co. 26. | (+) Mich, Term, 23-Car. 2. 
) Bagg's Caſe, 11. Co. 98. | : __ 


Trinity Term, 3. William & Mary, In B. R. 


res eit or new admiſſion, though he may be in his old office and title, and 


therefore ought to take the oaths (a). | pat 
But upon the whole matter there being a particular cuſtom of 


0 [ 36 ] the city alledged, that he muſt be an inhabitant * to be capable of 
this 


ce, therefore commorancy goes through the whole caſe, and 
the office being for adminiſtration of juſtice is determined by ceſſer 
(5). Every cuſtom which is reafonable is for that reaſon obliga- 
tory, and is rightly called lex cr ; if therefore by this cuſtom ſet 
forth upon this return, the defendant is to be an inhabitant, of the 
city, then his departure from thence makes him want a legal qua- 
lification to be AN ALDERMAN of that place. 


Tak JusTICEs were of opinion not to grant @ pe- 
remptory mandamus ; for they held, that amongſt the many cauſes 
returned of the disfranchiſement of this perſon, there was one ſuffici- 
ent, which they held to be, © that being an alderman and a juſtice 
<« of the peace of the city, &c. habitationem ſuam deſeruit et re- 
<« /iquit, and did dwell at Tepſam.“ Itis incident to the duty and 
place of an alderman to be reſident where he is choſen ; his ve 
name imports it; and removal makes him incapable of doing his 
duty where he ought : it is not a place of any profit, but of free- 
dom and governmentof the city. It is faid, that GI IDE deſeruit et 
<« reliquit habitatianem, which muſt be intended a total deſertion, 
| and though he may return again it does not appear when, fo it is 

uncertain ; and yet it is a good return : for _ there ought 
to be a convenient certainty, yet it is not requiſite to be very 
preciſe (c. But ſuppoſing him to return again, it will not 
purge the forfeiture after a disfranchiſement. It is like the caſe of 
tenant for life making a feoffment, and entering before the con- 
dition broken, notwithſtanding which entry the reverſioner may 
take advantage of the forfeiture. Yoo}. 


But THe CHIET JusTICE was of another opinion, That a 
mandamus ought to go. | 


It was agreed, that deſerting bis office was good cauſe of diſ- 
franchiſement (4) ; and ſo was abſenting himſelf from the coun- 
cil ; and that the very nature of the thing imported ſo much; for 
every alderman ought to be a citizen, and an inhabitant of the 
city where he is an alderman ; and if he remove, he ceaſes to be 
a citizen; but he may be a freeman, though he want that quali- 
fication which enables him to be an alderman. | 


It was agreed alſo, 'That there cannot be more apt and ex- 
preſs words of the defendant's abſence than the words in this 


© (a) See Rex v. Mayor of London, corporator : it may be a forfeiture, but 
Ante, 52. 1. Shower, 240. the corporator does not loſe his franchiſe 
(5) 1+ Sid. 14. $2. till a ſentence of amotion has been pro- 
3 3-Bulſt. 190. 1. Roll. Rep. 409. nounced Rex v. Heaven, 2. Term 
(4) Stanton's Cafe, Moor, 145.—But Rep. 7732. ; and ſee Rex v. Ponſooby, 


a corporate office does not become ipſo F. Vezey Rep. in Chancery 6. and Bull, 
fatto vacant by the non-refidence of the N. F. 211, | 


—_ MA @Aa bh . AS a a may . . or wes as a 


— 


Trinity Term, 3: William & Mary, In B. R. 


return, «< hab itationem ſuam religuit, and that he did inhabit at Tu C:Ty or 
Topſam, extra civitatem ;, that it was alfo his duty to attend at ExT Na 
the common council; and that it was contra debitum Mei to be Gfl. 
abſent. _ 


| "PILE: e * 
* But that which made the return not good was, That l. 


was no particular ſummons returned for the defendant to appear, rator, before he 
and anſwer what ſhould be objected againſt him ; and therefore ge 9g from 
they had proceeded againſt him without bearing; and if fo, his , un Bens g 
83 — was againſt right and juſtice. This is the en- arficular fun- 
preſs reſolution in — Bagg*'s Cafe( a) and though it is ſaid that mors to attend, 
he did not appear licꝭt ſummonitus fuit, that is not material; for he and bear and an- 
muſt and ought to havea particular ſummens for a particular charge; — 
and ĩt is not ufficient to ſummon hun generally, and then to al ge ot his amoval ? 
particular crimes agaĩnſt him, which he may not be prepared to an- 
(wer. If he left his habitation for a time he might return; and, 
coming before the disfranchiſement, that might cure the defect 
of his removal: be might have ſome reaſonable +cabſe*for his 
abſence, as ſickneſs, &c. or going to the Bath for the recovery 
of his health, or bein erer the ſervice of the king, and” 
yet he may leave a ſervant in his houſe, and be an inhabitant, _ . 
there ſil! (5). Then as to the certainty of the matter here al. 
ledged, if it had been ſet forth in a plea, it might have been ſuf-1-— 4 > 
ficient, becauſe the party might reply and anſwer it; . e 
in a return to a mandamus it is other wiſe 3 and this is proved - 
by the caſe in Buiftroge (c), cited by the other Judges to main- «,, 
tain this return. . That caſe was, It was returged, that Tayloau r 
was ſummoned before thirty of the common council in the coun- 
cil chamber, and did not aver that at that time a common coun 
cil was held, and for this uncertainty” that return was held in- 1 
ſufficient. | | do. 
But, by the opinion of THE OTHER THREE JUSTICES, the 
return in this caſe was held good. | | | 


And yet afterwards, in Michzelmas Term in the ſeventh year of 
King IVilliam, one Morris brought a mandamus to be reftored to 
the place of capital burgeſs of the Devizes in Wiltſhire, and a, 
return was made of the cauſes of his difplacing ; but no men- 


tion was made- that he had any notice or particular ſummons to & 19 


(a) 11. Co. 98. | "tence to ſupport this return; he was 

(5) See Reg. v. Trabody, 2. Ld. Ray, only abſent „bout four months ; they 
1275. See allo the caſe Rex v. Mayor of never aſked bim if he intended to re- 
Leiceſter, Eaſter Term, 7. Geo 3. where turn. and they have given him no notice 
to 4 mandamus to reſtore an alderman, it of the charge. 4. Burr. 2685. But in 
wasSreturned, that he departed with his fa- the caſe of Rex v. Lyme Regis, Eaſter 
mily on the 11t May, and entirely left the Term, 19. Geo. 3. it is 6ctided, that ä 
borough with an intent to refide, inhabit, here non-refidenee is # ground for re- 
and dwell with his family for the future moving à corporator, it is” Unrieceffary 
elſewhere ; and that on the 1othof Sep- to ſummons lum previouſly to tome and 
tember following he was amoved, And reſide, Dougl. 14h. —See spinat Digelt, 
by on MAXSFIEL Dy this man had not 2. Edit. 659. © 12 
totally leſt the borough ; there is no pre- (e) 3. Balſt. 1920. 

Vol. IV. D Be anſwer 


Trinity Term, 3. William & Mary, In B. R. 


Taz Cirr or anſwer the charge (a) ; and r Jon was · given in that caſe pur- 
wry ſuant to the opinion of THE CHIEF JUSTICE, that the return 


« 
Gs. 


/ 


was ill. 


(a) Particular notice ought to be ye ONE 257. 80 alſo, where a 
given to the party himſelf who is to be corporator had declared, that he would 
disfranchifed, that the affembly mean ro ſerve no longer, and was thereupon re. 
proceed to remove him, in order that he moved, the Court refuſed to reſtore him, 
may prepare his deſence, Rex v. Liver- though he had not been ſummoned, Rex 
2 Burr. 71. 3 but as notice and v. Axbridge, Cowp. 532. So where 
ſummons is anly neceffary to afford the a corporator appeared, and freely 
- corporator an opportunity of being heard and voluntarily refigned his office, 
in his defence, if a corporator be ordered Rex v. Rippon, 2. Salk 433- Bot if 
to prepare bis defence by ſuch a time, a corporator is removed without having 
and he is actually heard in his defence, ben either ſummoned or beard, the Court 
a ſpecial ſunwnonr is not neceſfary. Rex v. will grant a t to reftore him, 

. Chalke, 9 * 1. Sale, wy Rex v. Cambridge, 3. r gg. 


136 
I * The Caſe of the Inhabitants of Hornſey. 


nd 2 preſent= — 1. JUSTICES OF THE PEACE upon their view PRESENTED, 
that a common highway from ſuch a place, &c. to 
— the church of 2 „was out of repair, and that the inhabi- 
non-repar of * rants thereof ought ty 1 repair it. 3 
the n Upon a traverſe to this preſentment, the jury find the 
— Ee ang WAY Was out of repair, but that it 3 highway. 
give in evidenco The queſtion was, Whether this ſhould have been pleaded ſpe- 


that the high- Cially, F given in evidence upon the tra- 


— And it was inſiſted, that this depended upon the coafleuRion of 
unleſs it is (pe- the ſtatute of bY Eliz. ©. 13. upon which this preſentment was 
cially pleaded. made, and upon that clauſe thereof wherein it is enacted, & that 
© 122 & the preſentment of a juſtice of peace upon his on knowledge 
8. C. 1. &« ſhall be of the fame effect in the law, as a preſentment upon 
270. OY cc the oath of twelve men, who may thereupon aſſeſs fines at the 
S. C. 10. Mod. « ſeſſione, faving to every perſon or perſons who ſhall be touched 
Sued © by ſuch preſentment, to have his lawful traverſe to the . a 
. C. Holt, 338, © they might have to any indictment of treſpaſs (a). 

6. C.Carth.212., Jones, 355. f. Roll. Rep. 4%. Ld. Ray. 725 858. 1169. Stra- 18 


(a) This ſtatute and all others relat- only where the duty or obligation ei 
ing to public highways are repealed, and * repairing ſuch highway, caufeway, of 
the laws upon this ſubject reduced into “ bridge, may come in queſtion, &c. 
one act. rhe 14. Geo. 3. c. 78. by the 2gth © gaving to every perſon that hall be 
ſection of which, any juſtice upon tis affected by any ſuch preſeatment, bis 
<4 own view, or upon information, c. © lawful traverſe to the (ame, as well 
© may make preſeniment, at the general 4 with reſpect to the fact of non-repar, 
« quarter ſeſſions, of Joy bighway, *© as to the duty or obligation of te- 
*® cauſeway, or bridge, not well and <©* pairing the ſaid highway, c. as they 
. ſatfisicently repaired and amended, and might have had upon any indictment 
** no ſoch preſentmeot ſhall be removed n 
& from ſuch joriſdiction until traverſe eee | 
, and judgment given thereon, except 


Now 


P -wm x -— owxx- 


. 
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Now on an indictment upon this very ſtatute, this matter might Tur Cast or 
be given in evidence upon the general iſſue; for if it had been eee pore" 
pleaded that it was no highway, ſuch plea would amount to no flen nu v. 
more than not guilty, and would not have been good. If then itmay 
be given in evidence upon this plea, the preſentment in this caſe is 
extrajudicial; for the authority of the juſtices is limited only to 
common highways, and it is found to be a private way : now they 
having a particular and limited juriſdiction, when they exceed 
that, what they do cannot be juſtified ; it is not like what they 
do relating to the poor, for in that caſe they are judges. 

Cuz1a. Upon this very ſtatute the defendant may traverſe 
the preſentment of the juſtices, and give evidence that the way 
is in repair ; for K to make the pre- 
ſentmerit no more than an inquiſition : but before the ſtatute he 
could not have taken a traverſe ; for then the juſtices, as in caſes 
of forcible entry, were the only judges, which could not be tra- 
verſed. But in this caſe they ought to have pleaded reparare nan 
lebent, and that a perſon (naming him) ought to repair ; but by 
taking this traverſe, the preſentment is admitted to be good (a. 


(2) In S. C. 1. Show. 291. it is ſaid admit a general traverſe to a preſentment 
that it was ordered to ſtay,; but it is Hy @ juſtice on view of a highway being 
now ſettled, in the caſe of Rex v. Juſ- out of repair, 3. Burr, 1530. 8. C. 
tices of Wiltſhire, that a mandamus will 1. Bl. Rep. 467. Ser alſo Rex v. Welſe 


lie to compel the juſtices to receive and ton Penyard, 4. Burr. 2507, | | 
ar 


Sawyer againft Killigrew. | Caſe 14. 


(JEORGIUS SAWYER, aper de W:/im. in com. pred. ar. Middieles. fl. 
alias dict. GroRGIUM SAWYER, c. ſum. fuit ad reſpon- G. enagt for the 
dend. GULIELMO K1LLIGREW, mil. de placits guad teneat ei con- Ale of an office, 
vention. inter eas fattam ſecundum vim formam et effettum cujuſdam and the vendor 
ſcripti agreamenti inde inter eas confett. c. Et unde idem Gy- to have the pen- 
LIELMUS per JOHANNEM EDKINS attorn. ſuum dicit quod ipſe de, *4onging 
idem GULIELMUS 27. die Fulis anne regni domini Caroli Secundi S 
nuper regis Anglia, &c. triceſimo apud paroch. Sancti Martini in 
Campis in com. pred. habuit tenuit et exercuit offictum vicecamerarii 
Sereniſſime Majeflatis KATHERINE tunc regine conſorti pred. 
nuper regis et modo regine dotiſſe Angl. adhuc ibidem in plena vita 
exiſten, et proficuts eidem officio pertinen. et ſpectan. Cumg. etiam 
poftea ſcilicet prædicio 27. die Fulii anno regni dict. nuper regis 34. 
ſapradict. apud paroch. pred. Sancti Martini in Campis pro vendi- 
trone officii præd. per eundem GULIELMUM preditie GEORG10 
fend. per quoddam ſcriptum agreamenti inter eundem GULIELMUM 
per nomen domini Anglice S1% WILLIAM KILLIGREW et præ- 
dictum GEORGIUM per nemen GEORG SAWYER ar. fact. quad 
quidem ſcriptum agreamenti idem GULIELMUS ſub manibus et fi- 
fills pred. GULIELMI er GEORGH1 confet?. hic in curia profert 
ch dat. eft eiſdem die et anno pred. GEORGIUS cum ofen u f 
epprebatione predifte regine * cum prædico GULIELMQ 
| . pro 


"© _ SB ms] < & co 
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Trinity Term, 3. William & Mary, In B. R. 


Serre pro efficis ſuo vice camerarii prædicto; quodg. ipſe præd. Gul ixus 
n durante vita ſua: naturali per agreament. prædict. GRonOIH & 
Kirin. cum conſenſu pred. regine teneret baberet gauderet et reciperet on- 
nia proficua efficii vicecamerarii pred. ades plene prout ipſe iden 

S. C. 2. Vert. GULIEUMUs eadem tunc tenuit, Viz. penſion. annual. ducent, li. 
79- brar. legalis monet. per annum per pred. dominam reginam durant. 
S. S. Carth. vita ipfers GULIELMI ſelvend. ac dend ſua nrvalia annualia Ax. 
* GLICE his yearly ncw year's gifts centum et vig inti libr. legali 
monet. per an. pro vita ſua ac etiam annual. feed. et liberat. Aupl 

livery exi/ten. ſexaginta et ſex libr. per annum; acetiam ſalar. ali. 

mentar. AN G L. ſalary board- wages de officio 75 hilacit ANGLics 

cofferer's office centum et triginta libr. legalis monet. per an- 

num in toto attingen. ad ſrmmam guingentar. et ſexdecim librar, 

[ 40] per annum wel es circiter, omnia qua pred. GEORGIUS fer 
ſeriptum pred. obligavit ſe quad pred. GULIELMUs haberet per. 

" ciperet et gauderet durante vita ipfius GULIELMI naturali guad; 

ipſe pred. Grorkcrus nullam partem inde reciperet uſq. poſt morten 
pred. Guritim:. Predifufg. GrokGr1vs per ſcriptum pred. 
agreavit accommodare praditts GULIELMO durante vita ſua iffin 
GULIELMI um cubicular. AXNGLICE lodgings apud domum vocat 
Somerſet Houſe ſupra demss pro locatione curruum ANGL. coach 

' houſes prowt per ſcriptum prod. plenius apparet ; guodgue ifſe iden 
Guritimvs KILLIGREW per agreament. pred. et per conſenſun 
pred. reginæ fuit habere et durante vita ſua naturali gaudere 4 
recipere tota proficua pred. officii vicecamerarii tam plene quam ih 
adtunc tenebat officium pred. ducent. libras per annum @ pred. ri. 
gina pro penſion. durante vita prædictæ reginæ acetiam annual. novi 
anni dona de centum et viginti libris pro vita ſua acetiam ſua annual, 
feed. dona et liberat. ANGLICE livenes exiften. ſexgginta et ſu 
libr. per ann. ac etiam ſua ſolar. ANGL. board wages ab th 
gazophil. ANGLICE the cofferer's office de centum et triginta libri 
per annum in toto ſe attingen. ad quingent. et ſexdecim libras per an. 
aut eo circiter que omnia = EORGI1VUS per agreamentum pred. 
promiſit ad et cum pred. GULIELM» quod ipſe GULIELMUs K11- 
LIGREW reciperet et gauderet durante vita ſua naturali et quod iff 

| Geororvs nom reciperet aliguam fpartem inde donec poſt morim 
predifti GULIELMI. Et prediftus GeokGius agreavit etiam 
cum predifio GULIELMO accemmodare prædicto GULIELMo d. 
rante vita ſua uſum cubil. apud bouuu SOMERSET ſupra dem 
pro locatione cur. prout per ſcriptum pred. plenius apparet. Et iden 
GULIELMUS in fatto dicit qued prædidla regina adtunc et ibiden 
omnia in agreamento præd. approbavit et eiſdem conſenſit; quodque 
1p/e idem GULIELMUS in performation. agreament! 28 POSTEA 
ſeilicet eijdem die et anno Jupradiftis apud paroc h. Sancti Martini i 
Cempis debito modo ſurſum reddidit officium pred. reginæ predifte 
ac ſiperinde in ulteriori per formation. agreament. pred. profat. 
Gkokoius per procurationem ipſius GULIELMI- in officium ind 
per prædictam deminam reginam ibitlem debito modo admiſſus fuit 
et Meium illud una cum proficuis eicem”officis pertinen. et ſpetlan, 
abinde hutufq. tenuit et gaviſus fuit et adhuc tenet et gaudet et ſey- 


tingent, 


hilacii ſolubil. officto vicecamerari pred. pertinen. pro fex an- 
Gent fete — Michaelis 2 0 1688 — um 
illad ſecundum convention. et agreament. prad. prefat. GROROII 
rad. GULIELMO felubil. devencr. et folvi debuer. Quas quidem 
ſeptingent. et ofloginta libras idem GULIEEMUS non recepit ; 
et prediftus GEroORG1Us ict ſepius reguiſit. pred, 780l. aut 
aliguem inde denar. etdem GULIELMO nondum folvit ſed. illas ei 


ſalvere omnino recuſauit et adbuc recuſat. Et ſic idem GUL1EL- 


uus dicit quod pred. GEORGIUS convertion. ſuam cum pr a= 
dis GULIEL Mo in bac parte fuct. eider GULIELMO ſecundum 
formam et Hfectum ſcripti il. non tenuit ſed infregit et il ei tenere 
bucuſy. penitus contradixit at adbuc contradicit ; unde dic. quod dete- 
rirat. et et damnum habet ad valentiam 800. et inde producit ſec- 
tam, Cc. | 


Et dic. quad pred. GULIELMUs KiLLIGREW action. ſuam præd. 
inde ver/us cum babere ſeu manutenere non debet, quia dicit quod ipſe 
idem GEoRG1US d tempore confectionis ſcripti agreamenti pred. 
10%. diem impetrationis brevis originalis ipfius GULIBLMI permiſit 
ipſum GULLELM. recipere annuatim annes denariorum. fummas pro 
2 alimentar. ex officio gazophilacii pred. ſolubil. eidem officio 
vicecamerari pred, pertinen. Jean ormam et effettum agrea- 
menti præd. ABS. HOC quod pred. GEORGLUS @ tempore ron- 
ſadlion. ſeripti agreament. pred. hucuſq. aliquad proficuum pred. f 
ficis vicecamerarii ſpectan. vel perlinen. recepit vel gaviſus fuit; et 
bac parat. eſt verificare ; unde petit judicium fi pred. GULIELMUs 
actianem ſuam præ d. inde verſus eum hubert ſeu manutenere, &e. 


To this the plaintiff demurs: Et pro caufis marationis in lege 
idem GU;IELMUS j*xta formam flatut. in hujuſmodi caſu edit. et 
proviſ. monſtrat et Cur. ojtendit has cauſas ſequen. VIE. quod pred. 
G ERGIUS in placito ſuo pred. traverjat materiam non allegat. in 
pr ed. narration. ipfius GULIELM1, et guad placitum pred. eft in- 
certum et repugnans et caret forma, Sc. 4. 


Defendant joins in the demurrer. 

Et quia Juſtit. hic ſe adviſare volunt de et ſuper rem priuſ- 
quam judicium inde reddant, dies dat. eff . præd. hic 7.2 
die Sancti Michaelis in tres ſeptiman. de audiend. inde judicio ſus eo 
quod idem Tuftit. hic inde nondum, fc. Ad quem diem hic ven. 


E N hoc viſ. præmiſſis et per Fuſlit. hic plene intelletis videtur 
ei uftit, bic quod præd. placitum præd. GROROII mode et forma 
pred. ſuperius placitat. materiaque in eodem content. ſufficien. in lege 
exiſtunt ad iſſum GULLIELMUM ab aftion. ſua pred. inde verſus 
m GEORGIUM habend. precludend. prout idem GEoRG1US u- 
p erius allegavit, Ipo CONSIBERATUM EST, guod pred. Gu- 

| | 28 LIELMUS 


Trinity Term, 3. William & Mary, In B. K. 41 
tingent.et oftoginta libr. de aradifts falario alimentario “ ex officio Breach alfigned. 


Et prædidt. GrorG1Us SAWYER per NATHANIELEM SECOMB The defendant 
attorn. ſuum venit et defendit vim et injuriam quando, & c, Pleads atio non, 


tam pred. (quer.) quam prædict. (defend.) * 2 attorn, ſuos pred. * [ | 42 ] 
ene 


 Fawrrn, 


ag 
K1icilicinw, 


& hundred and ſixteen pounds per annum, or near it; all which] 


*[43] 
2. Vent. 79 
3. Mod. 318. 
10. Mod. 143. 


384 
Comy. 230. 
Ld. Ray. 968. 
1140. 1416. 


Stra. 231. 763. 


* 


1 or not? And it was agreed, that nothing but uſage could ſupport it 


do the former Edition, Me” 


* in Somerſet-houſe, over the coach-houſe : Ix wiTNEss whered 


« 1682,” 


office, which the defendant was to have by the conſent of Ta: 


brought. 


to enjoy the profits, &c. according to the agreement; and traverſed 
that he had received any part of the profits of the faid office, 


king's dench. 


Trinity Term, 3. William & Mary, In B. R. 


LIELMUS nibil capi breve ſuum pred. ſed fit in miſericordi 
pro ſalſo clumore —_— — Hg eat inde fine diy, 
Sc. 


THE AGREEMENT is ſet forth in the pleading, and it was in 
theſe words : | 

« T BIS Is TO DECLARE, That 1 George Sawyer have by his 
« majeſty's conſent and approbation, as follows, agreed with 
« Sr William K:lligrew for his vice-chamberlain's place, and that 
* he, the faid Sir William Killigrew, is, during his natural life, by 
« my agreement and with her majeſty's conſent, to hold, enjoy, 
« and receive the whole profits of the faid vice-chamberlain' 
© place, as fully as he himſelf doth now hold the ſame ; that is tg 
“ fay, two hundred pounds per annum from her majeſty by penſio 
<« during her life, and alſo his yearly new-year's gifts of one hun- 
« dred and twenty pounds for his lie, and alſo his yearly fees, and 
« gifts, andliveries, being ſixty- ſix pounds per annum; and alſo his 
* rk board-wages from the cofftrer's office of one hundred and 
ct thirty pounds per annum; in all amounting unto the ſum of fin 


* do engage myſelf that Sir William Killigrew ſhall have, receive, 
<« and enjoy, during his natural life, and I am to receive no pan 
« th until after his death; and I do alſo agree to lend the faid 
« Sir Wilkam Killigrew, during his life, the uſe of his lodging 


c I have ſet my hand and ſeal this 27th day of Jah, 
\ 


* Upon this agreement an aftion of covenant was in 
the common pleas, wherein the plaintiff ſet forth, that > ut 
chamberlain to THE QUEEN DOWAGER, and that there was an 

reement between him and the defendant for the fale of the faid 


QUEEN ; and that by the faid agreement the plaintiff was to enjoy 
a penſion during the life of THE QUEEN, and the other profits d 
the office during his own life ; that purſuant to this agreement be 
ſurrendered the office to THE QUEEN, and procured the defendant 
to be admitted, which was accordingly done, and that he enjoyed 
the office; and for fix years arrears of ſalary this action wa 


The defendant pleaded in har, that he had ſuffered the plaintif 
And upon a demurrer judgment was given the point df 
pleading, that the #raver + (a). * Me 25 
Upon this judgment A WRIT oF ERROR was brought in the 
The queſtion there debated was, Whether this was a good grant 
(a) This jucgment was for the defendant Sawyer that be bar was good, Nor! 
The 


% * 
. ˙ . aaa. a. W e ww -@ a 


LE 4 6 


Trinity Term, 3. William & Mary, In B. R. 


Then 1T WAS ARGUED, that this covenant was in the nature Sawysn 
of a per ſonal warrenty, and not to be compared to a covenant for 
quiet enjoyment, where, upon a diſturbance, the party has a re- 
medy over; but this action reſts upon the covenant itſelf, and does 
not wait upon the office: for if THE QUEEN ſhould die, the de- 
ſendant is ſtill bound, and fo he is alſo if the profits of the office 
ſhould be funk. It is more properly like the caſe of Robinſon uv. 
Cuthbert (a), which was in conſideration that the plaintiff would 
deliver ſo much good filk, the defendant promiſed to ſee him paid. 
8o another promiſe was (5), that if 8 would deliver 
wines to A. the defendant ſaid, be ſhould not loſe a penny ;“ £ 
in both which caſes the inference 1s, aac will pay it; it is an 
obli e or him to pay the money. 

An er fn a bond was not to be found, whereupon a third 

perſon promiſed the obligee, that in conſideration he would give 

him a letter of attorney to put the bond in ſuit, that he would 
warrant the debt; the breach was held to be well aſſigned (<c), that 

the plaintiff had performed the conſideration, and defendant 

had not paid & the money (without ſaying that the obligor had not *[44] 
paidit) becauſe the warranty was So where a man (a) 
warranted to the plaintiff all the money which another perſon owed 

him, the breach is well aſſigned in not paying the money, and not 

in the not warranting. | 

E contra. The meaning of this covenant muſt be, that the 
plaintiff muſt do ſome act in order to receive the profits, as to aſk 
r 
to the dut on i i ing with the Cro. Ele. 

— &c. He engaged that the plaintiff ſhould — the pro- —— 
fits of this office, and in aſſigning of the breach the plaintiff does LA. N. 16G 
not ſhew that he was diſturbed by the defendant, or any wiſe hin- 
dered by him from receiving it ; and therefore the breach is not 
well aſſigned. | 
, this opinion was THE CntEr Jusricz, and Eyzsz, 

uſtice. | 

The other Two TJusTICEs contra. Theſe two held that there was 
a good breach, that the bar was and a direct anſwer to 
the breach. So all were againſt the plaintiff in the writ of error, 

Wherefore he proceeded no further, and there it hangs. 


Kittie zw. 


(a) Mich. Tertn, 21. Car. 2. (c) 2. Roll. Abr. 738. pl. 1. 
(6) | (d) 1. Sid. 190. | 
New rt ain Godfr .. | Caſe 15. 
Michaelmas Tom, X Mary. Ly 200. | ks 


| DEBT in the -detinet againſt the defendant, as executor of To debt again 
Turner, for rent arrear, in the life-time of the teſtator upon » ent for 
a leaſe parol ; and it appeared upon the declaration that the leaſe "92 1 pare 
expired in the life-time of the faid Turner. I — — 
unſatisfied ; for theſe debrs are in equal degree, although the parol leaſe expires ln the life-time of the 
tftator,—-S$, C. 3- Lev. 267. S. C. 2, Vent. 134. 8. C. 12. Mod. 7. Carth. 512. . Salk, 326. 
2 85. 2. Bac. Abr. 434 Vent. 146. 209, 3. Lev. 37. $. Mod. 288. 356, 
— 8 324 10 Mod. 29 1. Ld. Ray. 76. 698. 786. 1056. 1391. 1313. 
: Daz The 


_ Trinity Term, 3. William & Mary, In B. R. 


The defendant pleaded ſeveral bonds entered into by the ſaid 
ogainſs9 Turner for the payment of the money, which he averred to be juſt 
_ Gopyn:r. debts, and that he had adminiitered all præterguam, c. which he 
retained to ſatisfy the ſaid bonds. 132 | 

Upon a demurrer to this plea, judgment was given, in the court 
of common pleas, for the plaintiff, that the rent ought to be paid 
before the bonds. . 

For though it was objected, that if the leaſe had not been de- 
termined, the rent then due might be preferable to a bond debt, 
becauſe the goods of the teſtator are liable to a diſtreſs, but that 
the leaſe being determined, it was only a perſonal thing, and could 
not take place of ſpecialties ; yet THE CourT was of opinion 


Nur r 


[ 45 ] that the debt for ® this rent did ſtill favour of the realty, and that 


the determination of the leaſe made no alteration in the contract, 
but that the action might be maintained by reaſon of the profits 
of the lands which the teſtator had received, 


Upon this 33 a writ of error was brought, and it was 
1 armed in this court. Jide 1. Cro. Fac. 233. Barwick v. 
Fuer. Fitz, Abr. tit. Auetury, 240. (af. 


(a) See ide caſe of Gage v. Acton, a bond not yet ſati fed, not & contra ; for 
1. Frrem. 512. 515. Carth. $11, being debts in / degree,” one canbot 
1. Salk. 225. Holt, 309. 12. Mod. be a har to the other. And iu the caſe 
288. Prec. Chan, 237. 2. Vern. 480. of Strachan v. Ilford, Comyvs Rep. 145. 
1. Eq, Abr. 63. 1. Ld. Ray. fg. and a dcſendant executor pleaded to debt for 


Mr. Roſe's Edition of Comyny Reb. U.; 


where it is agreed by the whole Court, 
that an executor or adminiftrator may 
plead 2 retuiner, for ſalisfaction of a debt 


von bond due to himfelf, to an ation of 


rent incurred in the life-time of the ref. 
+ tator on a leaſe by parol, that the teſtator 
was indebted to hin in two ſeveral bonds 


and no aſſets «/tra, and the whole Count 
reſolve that the plea was good, Sce 


Ho 385 debt for rent, for they are in equal de- Leon v. Caſey, 2. J. Rep. 965. Plum- 
gre2;but it was held, on the authorityof the mer v. Merchant, 3. Burr. 1381. 
above caſe of Godirey v. Newport, that Vaughan v., Brown, Andr. 331. as to 
executors cannot, to debt for rent, plead an Executor's rigtit to retain, ' 

Caſe 15. 


Grimly agam/t Fawlkingham. 


A modus for IN a prohibitic a to a libel in the ſpiritual court for the tithes of 
tithes of a wa- E 2 water corn-milly a modus was ſuggeſted. The detendant con- 


od by felled the madus as to part, but ſaid that there was an addition to 
aiding another the ancient mill; wiz. another pair of mill-ſtones (& your mill an- 
pair of ſtones to © ciently had but one pair of mill- ſtones, but of late had two pair”) 
it. and ſo prayed that the prohibition might only go to the tithes of 
8. C. 1. Show, the ancient mill. <3 

23»; It was 2rgued; that moſt mills of common right ought to 
323 tithes, * executors may be ſued for ane e of A 


F. M B. gr. in the life-time of the teſtator. It is true, no tithes ought to be 
. Bud. 212. paid for fulling-mills, becauſe the gain is uncertain, and ariſcs 
2. 22 by the labour of men (590, and therefore tithes in ſuch caſes ought 
F s, 24 not to be paid without a ſpecial cuſtom to warrant it, but only of 
$4 4% 1. Roll, Abr. 8 52. placit. 3. 12. Mod. 243, 3. Com. Dig. 513. 

. "Ts be, an 4 (i) 2. Inſt. 62g. 1. Rall. Abr. 656. Pl. 34. 
* „ N d x4 


thing 


8 S n r — 4 


Trinity Term, 3. William & Mary, In B. R. 


things renovant. On a preſcription to a modus to pay ſomuchevery 
ear in lieu of all tithes iſſuing out of two old houſes and mills, 
it appeared that afterwards, the owner of the hoes built two new 


corn-mills under the fame roof; and it was held that theſe new 


mills ſhould not be diſcharged of tithes by virtue of the old modus, 


becauſe ſuch tithes are not merely predial but perſonal likewiſe, 
and the miller ought to pay the tenth aiſh ; though it is ſaid in 
the ſame book, that tithes of paper and fuiling mills are perſonal. 


E contra it was faid, That the modus extends as well to the 
new mill-ftones as to the old: for if theſe break, the modus goes 
to the new; fo that though they are laid down in any other place, 
yet if they are under the ſame roof, the preſcription will extend to 
all, becauſe the mill is the ſubſtance to which it chiefly relates; 
the preſcription is to the mill in general, and it is but accidental 
whether there are one or two pair of ſtones therein; it is ſtill but 
unum molendinum, and muſt be ſo demanded in @ precipe. * In 
Lutterel's Caſe (a) it was held, that if a man had over, by pre- 
ſcription, the alteration of the rooms in his houſe, or adding new 


chimneys or rooms, will not deſtroy the preſcrip 


mill or houſe fall, or is pulled down, the owner may re-edify upon 


the ſame foundation, which is the perdurable part 


the eſtate, and 


in judgment of law includes the new as well as the old houſe when 


ſtanding. 


A prohibition was granted (5). 


(a) 4. Co. 86. 

(6) The libel in the ſpiritual court was 
for tithes of a water- mill and of 2 wind- 
mill; and on motion for a prohibition rwo 
queſtions aroſe : Flusr, Whether the 
modus for the water-mill was deſtroyed by 
the addition of another pair of ſtones un- 
der the ſame roof? And Cartkewv ſays, the 
Court were of opinion that the modus was 
not thereby deitroyed, S. C. Carth, 216. 
But ſee 1. Brownl. 32. and 3. Com. 
Dig. “ Diſmes“ (E. 20. and the caſe 
of Talbot v. May, 3. Atkins, 19. contra. 
—— THE $kCOND QUESTION was, Whe- 
ther the tithes for the windmill ought to 
be predial, a tenth of the corn gie und ; 
or perſonal, a tenth of the clear gain ? 
S. C. Carih. 215. And Sir B. Shower 
reports Hot T, Chief Juſtice, to have been 
of opinion, that the tirhes ought to be 
predia!, for that a tenth toll-diſh becomes 
payable recteri loci here the mill is fituat - 
ed, and not where the miller lives, 5. C. 1. 
Show. 281, A prohibition, however, was 
granted generally, on purpcſe that the 
point might receive a ſolemn determina- 
tion; but it does not appear that the rec. 
tor procecded to try the quc ion. The 
opimon of Hot T, Chief Juſtice, that a 
corn. mill ſhall pay the tenth tolt-diſh, is 
confirmed by 1. Roll. Abr. 656 l. 35.3 
by Waauuz1ox and Nicror s, Faſtices, 


2. Roll. Rep. $4. ; by Pac and Mox- 
TAGUE, ares, Bund, 73. ; and by 
Load Haxowrcts, 3. Atkins, 19. ; 
but Cors is of opinion, the tenth toll- 
dich is only due by cuſcem, 2. Init. 621. 5 
and in the caſe of Oliver v. Dodſon, 
Bunb, 73. Bury and Pacs, Baron, 
ſay, that the tithe of an ancient cors- 
mill is perſonal. In the cafe of Chapman 
v. Barton, a caſe was adjourned into the 
court of exchequer, to confider whether 
the tithe of a water corn mill was 2 
predial or a per jonot tithe, Bunb. 184; 
and in the caſe of Chimberlain v. Newt 
it was determined in the houſe of lords, 
on appeal from the court of exchequer, 
and againſt ſeveral ſeeming avtborities or 
dowbts in the Books, 1. Eq. Abr. 366. 
that the tithe of corr, ground in a berſe 
malt-mill 13 a perſon. tithe only, that. 


is to (ay, a tenth part of the clear profits 


ariſing from corn ground iu the mill, over 
and above all inc dent charges, 8. C. 
I. Brown's Caſes in Parl. 159, 160. 
S. C. 9. Viner. Abr. 39. S. C. 2. Eq, 
Abr. 732, ; and on the authoriry of this 
decifion it was determned, in the cafe of 
Carleton v. Brightwell, that @ corn midl 
ſhould only pay 2 per ſunal tithe, 2 Peet. 
Wms. 463. and ſeemingly it was ſo de- 
termined in the ſubſcquent caſe of 
Dovall v. Lowther, 2. Cor. K. R. 33 
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tion. So if an old Fitzg 28. 
Ld. Ray. 1400. 


MICHAELMAS TERM, 
The Third of William and Mary, 
1. N | 
The King and Queen's Bench. 


Sir John Holt, Rur. Chief Fuftice. 
Sir William Dolben, Kur. | 

| Sir William Gregory, Kur. 2 85 a 
Sir Giles Eyres, Kut. 1 


Sir George Treby, Kut. Attorney General. 
Sir John Somers, Kut. Solicitor General. 


— —— I mm—— 


The College of Phyſicians againf Buſh. *[47 ] 
Trinity Term, 3. Will. & Mary, Roll 717. * 


"WHEY brought an action of debt upon the ſtatute of 14+ rere, 
Hen. 8. c. 5. which prohibits the ptactice of phyſic within ann 88 
London, or ſeven miles thereof, under the penalty of five allowing certain 


pounds for every month, except the on A 32 under the perſons to prac- | 
ſeal of the College : and for apmneres ax Ts. fminfle for ſo = mw 2 
many months, this action was brough _ 

Tue defendant pleaded} OPIN. patents of King Charles the Second, ahbe of 15. 


by which free liberty is given to French Proteſtants to exerciſe the He. B. c. g. for 
faculty of phyſic in London and Weftminfter, &c. and that he was pravtifing with- 


2 French proteftant, &c. 988 
$. C. 12. Mod. 10. Ld. Ray, 4a. 10, Mod. 353: 1. Mod. 23. Comy. . 
Upon a demurrer the plea was held ill. 


be thr he deem proud ee in Wer which ſets ggf 


Hannam 


*[ 48 ] Michaelmas Term, 3. William & Mary, In B. R. 
Caſe 18. * Hannam againſt Woodford. 


miu d i Will. & Mary, Roll 267. 
A right is not FTER the death of a cognizee in a ſtatute, his adminiſtrator 
— = ſued forth am extent, and, the liberate being returned, he made 
coxverr of a an aſſignment of the lands without an actual entry, or without ex- 


Nature ſue an ecuting the deed upon the land. 
extent, and a . , 0% 
kberate is re- The queſtion was, Whether this aſſignment was good or not? 


turned, yet if 


It was compared to an intereſſe termin:, and that this aſſign- 
eee e ment Was 242 a man —. grant or diſpoſe of what — 
| keep peſeior, not actually in poſſeſſion (a). And to prove this aſſertion, the caſe 
he cmnot agn of Poſey v. Blactman was cited, which is reported in many 
—— . Books (6b), and is ſhortly thus : A mortgage was made of lands for 
der the Gherats payment of money within the ſpace of five years, at ſeveral 
is, by his =o» payments; and in the ſame deed it was agreed, that the mort- 
n, turned to gagee ſhould not intermeddle with the actual polleffion of the pro- 
« right. fits until default of payment, &c. ; afterwards the mortgagor 
. made a leaſe of the lands for fix years; the leſſee entered, the mo- 
nd 1. Show. ney was not paid, and at the end of the wh the leſſor had his 
eltate again; the mortgagee, without any lawful entry, deviſed 
-> anon” e de- 
S. C. Skin. 300. viſe was good, which could not be, if the leaſe made by the mort- 
S. c. 3. Lev. gagor had been a diſſeiſin. | | 


-C. Holt, 611. But on the other fide it was faid, that by the return of the li- 
2- Roll. Abr. gerate the adminiſtrator had no right, only a poſſcſfion in law, 
> U 3. quouſque de debito fuerit ſatisfactus. The proper way had been to 
3. Co. . bring am ejectment upon the 7iberate to recover the poſſeſſion, and 
5.Co.25. - then the aſſignment had been good. * 


819. And of this opinion was THE Covxr. Fide Plow, 423. © Co: 
3+ Lev. 388. Car. 270. a. 


; Y , > 
10. Mod. 177. 265. 12. Mod, 573. Id. Ray. 166. 750. 808. 853. 1. Peer Was. 372. 
a. Peer Wms. 91. 3. Peer Was. 26. 132. 199. 308. 368. Stra. 1086. 1, Bac. Abr. 157, 


(a) 10. Co. 47. 1. Sid. 188. 247 1. Rofl. Abr. $59. Palm. 208. 
2, Chan.gCafcs, 8. 2. Ven. 563. Bridgm. 12. | 


(5) Cro. Jac. 659. 2. Roll. Rep. 

Caſe 19. The King and Queen againſt Buckeridge and Others. 
What ſhall *. NIN TrORMAT TON was brought againſt the defendant for not 
* : * | 
| — —— repairing of a highway ratione tenure between Stratford and 
_—_ J_— 
to the pepair of It was tried at he bar by an Eſer jury. A 

*[ 7 The evidence for the king was, that Matod the empreſs gave 
; a certain lands to the 4bbeſs of Barking to repair this way; that the 
4409. abbeſs, &c. ſold thoſe lands to the Abbot of Stratford, who by the 
La, Ray. 725- 792. 804. $56. 1175. 1249. 1353. Stra. 181, 187. geg. 1004» 


conſen 
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conſent of his convent charged all his lands for the repair of the Tus Krne 
way; and thus it ſtood till the diſſolution, &c.; that then all the 3% n 
lands of the Abbet of Stratford being veſted in the crown, were : gan 
ranted to Sir Peter Mewtis, who held them charged for repair- ; vs « 3 
ing the way; and that from him by ſeveral meſne conveyances they i 


D 


came to the defendants. 

This was proved by ſeveral witneſſes living in other pariſnes; 
none being admitted to give evidence (a), who lived in either f 
the ſaid pariſhes of Stratford or Bow. 7 | 33 


But it was faid for the defendants, that no lands ſhall be char 
able for the repairing this highway, ratione tenure, but ch 
as were originally given for that purpoſe; and ſo the defendants - | » 
could not be guilty, unleſs it was proved that they had ſome of thoſe +» 
lands in poſſeſſion which were given by the empreſs to the Abbeſs ©» 
of Barking, and that no other lands were liable, erly belong- EZ 
ing to the Abbot of Stratford, but ſuch which he bought. of the 
ſaid abbeſs. x | 
THE CouRT was of opinion, that upon this evidence all the 
lands of the Abbot were liable to repair this way, and directed the | 
jury accordingly, who found for the plaintiffs. | [ 


(.) 1. Vern. 159. 254 2. Vern. 339. 372. $12. $26. Fitzg. $0. 1. Peer 
317. 375. 463- 637. 10. Mod. 150. Wms. 595. Sus, 658. 683. 106g. 
292. 14. Mod, 225. 12. Mod. 40. 


: The King and Queer. againſt Alſop. Caſe 20, 

THE DEFENDANT was convicted before the juſtices of peace A Ratutecannor 
in ſeſſions, upon an indictment brought againſt him upon de abrogated by 

the ſtatute of 2. & 3. Edw. 6. c. 14. and upon that conviction non uſer, 

he was committed, and afterwards brought a habeas corpus ; and 

being in court, ſeveral exceptions were taken to the indictment. 


Fist, . — on all ſides, that this ſtatute was in force 
by which it is enacted, © That no perſon ſhall thoot in any place 
« any hail-ſhot, or more pellets than one at one time, upon pain 
« to forfeit for every time that he or they ſhall ſo offend ten 
« rounds, and impriſonment for three months (5). [ 50] 


SECONDLYy it was objected, that the indictment ſets forth, An indiQtmene 
that the defendant did ſhoot conies in Codden I vod, but it does & 3. Edw. 
not appear where he ſtood when he ſhot, which may be in * ſe- — — 
veral vills, and the ſhooting being the offence, it muſt be cer- the plate where 
tainly laid; fo that upon this indictment there can be no iſſue. — defendant 


S. C. 1. Show. 339. 10. Mod. 279. 248. Fitzg. 124. Ld. Ray. 791. 1415. 1478 
258. 1101. Comy. 532. 576. See Coombe's Caſe, Caſes in Crown E. $476. . 66, 


(5) Repealed by the 6. & 7. Fill z. c. 13. . 3... 
Tumor r, 


Michaelmas Term, 3. William & Mary, In B. R. 


„ „ THIRDLY, There is no; ** iven upon this indictment; 
ö | c. it ſhould have been forisfaciat : 


$19 But TRE CourT would not quaſh the conviction upon theſe 
An inditment At an6ther day the matter of law was ſpoke to, that the juſtices 
will not ke at of peace have no juriſdiction to hear and determine this 
offence; for though their commiſſion is ad pacem conſer vand. yet 
that power is reſtrained to cafes only of open violence: fo like - 
wiſe by virtue of their commiſſion they may enquire de omnibus 
fongulis malefactis et offenſis, which words alſo have a qualifica- 
tion of ſuch offences only into which they may lawfully enquire 
(a). If therefore they have no power by the general words of 
— ir commiffion, which are reſtrained as aforeſaid, then they muſt 
y gives the have an authority by the ſtatute; but that gives them none: there 
juſtices a jurif- fore the judgment ought to be quaſhed. | 
; an 


» 


indiftment will E contra. The juſtices have cognizance of this matter both 
he a foch by ſtatute, andalfo by virtue of their commitfion. 


Juſtices of or FinsT, By virtue of the ſtatute of 33. Hen. 8. c. 6. which 
and terminer. enacts, © That no perſon ſhall ſhoot in a gun under the length ef 
$. C. 1. Stow, © one yard, on pain to forfeit ten pounds,” power is thereby 
b given to the juſtices of peace in their ſeſſions to hear and deter- 
Denen mine offences e to that law. Now this indictment was - 
ce. 97. concluded contra formam ſtatut. ſo that any ſtatute will 
— Ekz. bon. Farrant 22 this — which wives the juſtices 
＋ Mod. 28. authority in ſuch caſes. But the offences againſt the ſtatute of 
e- Mod. 213. 2. & 3. Edw. 6. c. 14. are alſo enquirable by them in their ſeſ- 
Fizzg. 124+ fions, becauſe that ſtatute is not introductory of a new law, but 
8 ſupplemental to that of 33. Hen. 8. c. 6. I is recited therein, 
2. Stra. 608. and it is provided, That it ſhall not reſtrain thoſe from ſhooti 
2. Bac. Abr. who have authority fo to do by that former act; and that alf 


it 
F?} 
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5 
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I 


3 
5 
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IZ 


f 


: 


515. c others who ſhall preſume to ſhoot, ſhall preſent their own names 
4. Term Rep. 4 to the next juſtice of peace, who is to ſee them recorded at 
_ < the ſeſſions. So that it ſeems to be an offence inquirable 


Io this it was anſwered, that the names of ſuch perſons were 
to be preſented and recorded at the ſeſſions, that the king might 
know what men were able to ſerve him in his wars. 


*ſ 51 ] * SECONDLY, That the juſtices of peace have authority to en- 
| - quire into this offence by virtue of their commiſſion, which gives 

x wr cognizance of ſeveral acts of parliament ever ſince they them- 

ſelves were erected by the ſtatute of Edu. 3. and it would be a 

: vain thing to ſtuff their commiſſion with the recital of ſeveral ſta- 
tutes, when the general words will and may give them ſufficient 

power. In the beginning of their commiſſion it is, © As$1GNA- 


(a) 12. Co. 37. Cro, Elz. 601. 697. 


«K yIMUS 
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4 yIMUS ves, Cc. ad pacem conſervand. fc. ac ad omnia flatuta Tas knee 
« et ordinationes pro bone pacis naſtræ, Ic. cuſftodiend.” which are —_ | 
eneral words, and this is an offence againſt the peace, and there - , 
2 have power to enquire into it. | 

DoLBEN, Fuftice, was of this opinion. 

Taz Cnter JusTICE, contra. The juſtices of peace, by the 3. Mod. 472. 

27 — aero ——— — gig 5 

inſt an te made concerning the peace nation; E 
by the upon which this inditment is brought, the oils in = — gy 
no wiſe concerned, becauſe the offence thereby created is for want * Med. — 
of due qualification of the perſon to ſhoot, which is not an offence 534. 546. 560. 
inſt the peace. This cannot be an indictment upon the ſtatute Fitzs- 34. 254. - 
33. Hen. 8. c. 14. becauſe they do not ſet forth the 2 
the gun, which by that law ought to be a n 
fore the general concluſion contra formam ul not help it. 


But iT WAS AGREED, that the party might be indicted for this 
offence before the Juſtices of oyer terminer, but not before 
juſtices of the peace, for want of juriſdiction. 


, l 4 A 

The Counteſs of Winchelfea agaiaſt Lady Maidſtone. £5 5 
ROVER for goods, tried at the bar by a jury of Kent. Upon A deed of fmů 
T the trial the caſe was thus : * 2 Jury made of pe 
The Earl of Winchelſee in the month of Auguſt 1689 made — 
his will, and 435 deviſed 10 the pain 1 2 eſ- —— if the 
& tate to pay his debts, &c.” * will was proved ; but im- donor continue 
mediately upon the death of the Earl, and before he was buried, in pofleftion ; 
the defendant, who was married to the eldeſt fon of the Earl, took die., 
poſſeſſion of the houſe and goods in the declaration mentioned. gon, they ars 
The plaintiff produced the will under the probate ; then ſhe taken in execu. 
proved that the goods were appraiſed at eighteen hundred pounds; 79% f ad 
ſhe produced an inventory of them, and proved that they were the „ account of 
ſame contained in the declaration ; ſhe likewiſe gave evidence of the donor, they 
the converſion. | | mrs Gwen 
The defendant produced a deed of gift of theſe goods made by pety again,und 
the Earl in the year 1650, habendum to truſtees therein named for — 
the uſe of his then lady (but ſince dead) for the term of her natural the deed of gife, 


life, and afterwards that they ſhould-be and remain to his children, will pal w # 


THE COUNSEL for the plaintiff admitted, that the ſame bequeſt of «aj . 
for which the action was br t, were likewiſe contained his perſonal 
in the deed of gift, yet that deed could not be good againſt a cre. © ate, &c.” 
ditor : that the Earl bei in debt, a judgment was obtained againſt . Inf. .. 
B. R. H. 249. 3. Peer Wms. 135. 2. Vern. 47. to. Mod. 247. Prec. Chan. 275. 370. $206 
Caſes T. T. 153. 2. Pear Was. 203. 3. Peer Wms. 222. 255. 339. Ld. Ray, 286. 726. 


Ame. 


Michaelmas Term, 3. William & Mary, In B. R. 
TarCorerrss him, and and! 6 teflatum foeri facias his goods were taken in exe - 


or Wrxcntt- cution 
2 dende 


ſol by the ſheriff in Hilary Term 165% for eight 
fy \ which was after this dced of gift. It was proved 
aer Marne that his e e paid the money, and redeemed 1e goods, and 
$1oxt., the Earl gave him a bond for repayments, which was bod and the 

bend —— ſo that by this means he had gained a new pro- 


. opy of the teflatum fieri fucias was produce, and : 
1 che bill 


Let ſake by the Hefte, and the band cancelled. 


— 1410 


r * 


11 

. Bir James Smith's Caſe. | 
Mes to be led bed. an 4 of 
en . — the city of Landon. 


the city of L. The ſabſtance of the rg us Ur Ui — 
duethat tbe fi alderman of the laid city on the thirteenth day of February 1688 ; 
1 that he was duly choſen according to the cuſtom, &c. ; that * he 
« the king's Continued an alderman thereof until the firſt Fs of Auguft 1689; 
& hands” did that he did not take the oaths enjoined to be « Yu by all perſons 
not ciffelve in office by virtue of an act ef pariiament made in — firſt year of 
* * the king and queen, which oaths were to be taken before the ſaid 
embers there. fir Ii day of Ag; for which SE deprived, and has not 
of from their been elected ſince. 


r he words of the Ratute 1. 1/711" & Harp if. 2 e. 8. 
foreif an all, F. b. are, „ That if any perſon now having any office. or 
de cite, w employment; civil or military, Thall neglect or refuls to take the 
Atte, the Jae d oath thereby appointed to be taken, in ſuch manner as by this 
J . cd is direRted, befote the firſt day of Aug 1689; orfopner if 
© 8 d 6 which © required thereunto by any order of bis-majeſty im counci], be- 
enats, „ that * fore ſuch perſons as by the faid order ſhall be appointed to take 


— 2 — and receive the ſame; chat in ſuch caſe the ſaid office and em- 
2 aß « ployment of the perſon 10 — r be [ed 
3 5 and is ſrereby adjudged void. 

8 Tat rnsr QUESTION was, Vhedicr $i Tan Snuth was 
u iq ecferibed, an alderman at tt e time of the making that tz tute, and whether 
„ betcre the fiſt he continued fo to be until the firſt day of Auguft 1689? 


of Agg. 

” This depended upon the judgment i in gus daran 282i the 

* 3 city of Landon ; for if the corporation ſe. ag diſſolv ed by that judg- 

D haltbexoid,” ment, then, by cenſequence, 617, fe mes Smith was no alderman at 
at 


2 N the time of the making of the ute 1. all. & Mary, c. 8. 
within the time ard was not obliged to take the aaths, &c.; and if fo, then A s E- 
wentioned, it ie a forfeiture of his office, to which be is not re ſlured by the Natu:e of. 2 2. Will, & Mary, 
ſe. 1. c, S. up. winch enaQs, % chat ail Hes of the ſaid city who rightly tek any office therein 
& itte tine (þ&hddGubgamicnt ras given, fall be confirmud inc dnt. have and oho che ſame-as folly 
8 7 ide timeihe judgo ent n vB as have pern J ot anꝝ j uit 

Show. 263: 276. S. C. Carth. 217- Skin . 398 eres * Gr Habs 
168. 315. WT" F. k. 12. Mod. 17. 6. Mod, 78. 7. + 77 10. Mod. 174. 


3. Butr. 186 6. Jam Rep. 573. . 


* WY. 


e e eee 7X. 
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* 
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conD QUESTION will arife, Whether by the act 2. Mill. & Mary, 
Hl 2. C. 8. for the reverſing the ſaid judgment, and for reſtoring 


be 
The words of 2. Will. & Mary, fefſ. 2. c. 8. are theſe : 


« Whereas a judgment was given in the court of king's bench 
« upon an information in quo warrants 5 the mayor, and 
« commonalty, and citizens of the city of London, that the liberty, 
« privilege, and franchiſe of the ſaid mayor, commonalty, and 
« citizens, being a body politic and corporate, ſhould be ſeized 
« into. the king's as forfeited ; and foraſmuch as the ſaid 
judgment and the proceedings thereupon is and were illegal and 
« arbitrary; and for that the reſtoring the ſaid mayor, and 
“ commonalty, and citizens to their ancient [ibertics, of which 
« they had been deprived, tends very much to the peace and good 
« ſettlement of this kingdom, &c. Ir 1s ENACTED, that the ſaid 
« ;udgment for the ſeizing into the king's hands the liberty, pri- 
« yilege, or franchiſe of the mayor, and commonalty, and citizens 
by E ves 2 body corporate and politic, 
4 &c. is hereby reverſed, annulled, and made void to all intents 
nnd purpoſes whatſoever: AND THAT all officers and miniſters 
cf the ſaid city, that rightly held any office or place in the faid 
4 city or liberties at the time when the ſaid judgment was 
given, are r and ſhall have and enjoy the ſame 
« as fully as they held them at the time of the ſaid judgment given; 
except ſuch as have voluntarily ſurrendered any ſuch office or 
place, or have been removed for any juſt (a).“ 


It was inſiſted, that by the ju igment in quo warrants (if! 


e city to its ancient rights, the ſaid dir James Smith ought to 
reſtored ? "x - 


Sin Jau: 


Sutra Can. 


nothing was altered, for execution was never ſued forth (5); it 


was like a recqvery in a quare impedit, wherein the has a 
title to a writ to the biſhop ; but till then the church is Nl. Now 
whether a body politic may be diſſolued or not, is a queſtion of 
great conſequence, and never yet received any judicial determi- 
nation; it was a thing not thought on at the tion of monaſ- 
teries, and never attempted but in the late reigns. * But admit- 
ting ſuch a judgment could be given, it was not intended that the 
corporationſhould be difſolved thereby; for SrxRoBtrxTSawyYeR, 
whe was then Atrorney General, ſaid, it was only that the ki 

might lay his hands gently on the franchiſes. It may be objefted. 
that the very eſſence and being of a corporation conſ:its in its fran- 
chiſes; when theſeare gone or ſeized, the corporation is diffolved : 
but a corporation is not known by ſuch name, nor taken notice of 
as ſuch by any law-book or author of credit. In the caſe of Hey- 


(a) By 2. Will. & Mary, f 1. e. . * next Term after ſochreftitution, under 


. 12, it is alſo enacted, © that all per- © the penalties, forfeitures, diſabilities, 
* ſons fo to be reſtored and continued, and incapacities in that act provided.” 
© ſhall take the oaths appointed by (5) 3. Inft. x13. Ryley Placita, 6. 
* 1. Will, & Mary, felf. 2. c. $. the 188. 277, 1. Bac, Abr. 310. notis. 


Vor. IV. E ward 


*[54] 
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In Jann ward v. Fulcher (a) it is ſaid, that a name and power make 8 
sr en. corporation, and this may be either by preſcription, patent, ot 
L4. Ray. 426. act of parliament. Some writers, and thoſe of no mean account 
8. Mod. 35- in the law, affirm, that though the king may create a corporation, 
285. yet he cannot diſſolve it, neither can they diflolve themſelves by 


— 65. any voluntary ſurrender (70; but if any of the members offend 


. againſt the privil to them, a quo warrants may be 
. . 45 — aſt fack offenders! , und not againſt the body po 
Fitzg. 82 litic (c). They further affirm, that nothing can beſcized into the 
Stra- 394+ 532- King's hand, but ſuch which was part of the ancient inheritance 
| p5*+ 199% of the crown, and then it is immediately extinct; or elſe ſuch 
2199+ 1213* things which have an exiſtence and may be reſtored, as fairs, 
markets, &c.; that moſt of the authorities which ſeem to warrant 
a contrary opinion to be in the latter part of the reign of 
Henry the Third, that time and the reign of Richars 
the Second, which were tumultuous times, and moſt of the corpo- 
rations were then ſeized ; but then alſo the king took more or leſs 
of the government, as the party offended (4). If the fault was in 
the mayor, then he ceaſed the mayoralty and put in a cuffos, which 
was in order to preſerve the corporation; and the writs of reſti- 
tution were always according to the ſeizure. It is true, the judg- 
ments in quo warrant are various; as when the franchiſes were 
totally uſurped, then the judgment is, quod extinguantur ; but when 
are abuſed, it is, quad capiantur; which imports a future time, 
therefore that the franchiſes have ſtill a being; and this is the 
J ent in this very caſe : but it 7 
itſelf ; for the firſt part of it is, © quid libertat. et privilegia, &c. 
capiantur et ſeiſantur in manus regis; and the latter part of it is, 
« quid capiantur ad ſatisfaciend. * domino regi de fine ſus prou ſur- 
« 1 3 4 2 Then as to the act of 2. Mill & Mary, 
c. 8. it ſets forth, that this judgment was © illegal and arbitrary,” 
which is as much as to F PI ES PREY Ry 3 age: a. 
therefore it is void ; if 1o, the corporation was ſtill in being, 
Neither can it be vbjected, that the parliament was of opinion 
that the franchiſes were gone by that judgment ; for though the 
act takes notice, © that it would tend very much to the peace of 
c the kingdom to reſtore the mayor, commonalty, and citizens, 
« &c. totheir ancient liberties from which they had been deprived,” 
yet it does not follow from thence, that they were deprived by this 
judgment; for it might be by force or any. other means: nay, it is 
ſo far from importing that the corporation was diſſolved, that it 
ſuppoſes it to have exiſtence; for it enacts, © "That all officen 
« who had rightfully any office at the time of the judgment, ſhall 
« be confirmed; which implies, that the body politic had then 
a being, otherwiſe thoſe words are of no ſignification. 


(a) Palm. 491. go: Sir W. Jone, (e) See Borough of Colcheſter ». 
66, Scabear, 3. Burr. 1866. 1. Bl. Rep, 
(5) See Rex 9. Grey, 8. Mod. 358. 3 591. 

3 2. Term Rep, 530, (4) Ryley, 277. 


PEMBERTON, 
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PEMBERTON, Serjeant, argued for a peremptory mand i 1851 


and that, by the judgment in the guo warrants, the corporation Sx17='s Caen, 
was diſſolved ; for otherwiſe the liberties and franchiſes muſt re- 3. Term: Rep. 
main, which could not be, becauſe capiantur et ſeiſantur in manus 205. 
rezis. And this appears more plain from the very nature of 

A CORPORATION, which is an artificial body, conſtituted of ſeveral 
members, like a natural body : it is united by its franchiſes, and it 

is called a franchiſe by the very letters patents of incorporation; for 

all corporations were made by letters patents or of parlia- 
ment, though in ſome places they preſcribe to them, which in 
itſelf implies a former grant, If then this body politic be à fran- 

chiſe, or if the eſſential part thereof be made up and conſiſt in 
franchiſes, then it ſeems plain, that in all conceſſions and grants 

of franchiſes there is à tacit condition implied in thoſe grants, 

that the perſons to whom they are made ſhall uſe them juſtly; 

and it is lach condition, which if broken will determine the very 
grant itſelf, This is one way by which a corporation may be 
deſtroyed. So likewiſe for miſuſer and abuſer, the whole - 
chiſes are forfeited for ever (a). Now the proper remedy for the 

king to take advantage of ſuch a condition broken is by a gue 
warrants, which is called © the king's writ of right,” in which | 
the ſuppoſed abuſe of * franchiſes is examined, and either the de- 0 56 1 
endant is acquitted or the franchiſes capiantur, which is the 
final judgment. It is true, there are two ſorts of judgments 

upon the proceedings on this writ; for if the party make default 

at the return of the venire facias, then the judgment is, © quad 

« capiantur nomine diſtriclionits.“ which is but a temporal judg- 

ment till he appear ; and it is repleviſable; but if the replevin 

be not brought during that term in which the verire factas is re- 
turnable, the franchiſes are for ever loſt (5). But if he appear 

and make out no title, then the judgment is, quod libertates, &c. 
capiantur in manus regis, &c. (c). So that immediately upon 

the entering of the judgment the party is ouſted, and no more li- 

berty remains in him, the franchiſes being all determined. As 

for the word © capiantur” in the judgment, it cannot be ſaid that 

it implies any future time when they may be taken, &c. for it 
amounts in legal conſtruction to capiuntur (d). So in an amoyeas 
mauum, it is, & quad manus domuni regis amoveantur,” becauſe 

when the forfeiture is found the party is immediately out, and 

the king is then in poſſeſſion; and fo the law has been taken in 

ſuch caſes. Therefore in a que warrants brought againſt the de- 
tendant for the claiming of a court-leet, the judgment was, that it 


* 


= — . — 2 - 


(a) Year Book, 20. Ez: 4. pl. 5: diffolve the corporation, if they do not 
3. . l. appear in the ſame Term, or the next at 
(3) 2. Inſt. 282, 263. See Rex vw. fartheſt; 

Amery, 2. Term Rep. 515. 567, that (e) Year Book, 15. Edw, 4. pl. 7. 
a judgment of ſeizure -quouſgue, Sr. Co. Entries, 527. Rex . Staverton, 
agnint 4 corporation in defavir of ap- Tele. 190. | 78 
Pearunce, operates as a final judge, to (4) g. Co. 98. 2. 
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1409. 1559. Some judgments in this 
Stra. 621. 


4 Michaelmas Term, 3 William & Mary, In B. R. 


$1» Jawzs ſhould be ſeized for miſuſer (a); and poftea the defendant © peti 

Sm 1TH's CASE: ob obere per wr piſs ei an if it had not 

1. Mod. 133 taken into the king's hands, what need was there of the words 

Ld. Ray. $36. *© rehabere, et ei conceditur, as in the entry of that judgment? 
* 3 | try J 

ing are entered more at ele! 

<« that the liberties, franchiſes, and privileges in manus domine 

« regine ſeiſantur, and that they remain in her hands, &c. © Et 

« quodammeds eaxdem libertates francbeſiæ et privilegia extingu- 

« anturet amoveantur,” and that the capiantur to ſatisfy 


the queen 4 de redemptione ſud pro uſu et uſurpatione ſuis Juper 


« diftam dominam reginam de libertatibus, tc.“ But by 
words « capiantur in manus regis,” which is the uſual form of the 
entering of the ſhort judgment given in ſuch caſes, all the fran- 
chiſes are ; and fo the law has been conſtantly taken to 
be (c). One of the queſtions put in Sir George ReynelP; 
Caſe (4) was, Whether upon the forfeiture of the office of 1H 
MARSHALSEA, the king could ſeize it without a ſcire facia; 
firſt brought? And the Taxd CHANCELLOR having aſked the 
7 J Judges who aſſiſted him * how a ſeizure might be made, Loxo 
371 Coxs anſwered, that by. an inquiſition and award of ſeizure 
2. Vn. +73- the king is in poſſeſſion, without any other writ or commiſſion 
377 . for that purpoſe; which ſhews, that by the word © capiatur” 
12. Mod, 176. there is a final judgment, and the franchiſes are diſſolved. There 
438. 542+ are but three caſes which can be cited out of all the law- books 
to prove, that there ought to be a ſcire facias before the king can 
make a ſeizure; and theſe are, in the Tear Book (e), the Second 
Inſtitute (J, and in Ryley (g; which caſes are not to this pur- 
pole; for it is true, as my Lord Cute has obſerved upon the ſta- 
tute ef Articuli ſuper Chartas (, that if an offer le main be 
brought, and ds a precedent record be found to maintain 
the king's title, he cannot reſeize without a ſcire faczas - the rea- 
ſon is, becauſe he was out of poſſeſſion, and by the office fo 
found, his title accrued before the livery: but where a judgment 
is final, as in this caſe, the franchiſes are then actually in the poſ- 
ſeflion of the king, and the corporation is diſſolved; for the l 
berties which united the body politic are taken away, and then 
it is but as one ſingle perſon, nothing being left to diſtinguiſh 
them by the name of mayor, al &c.” and therefore 
there needs no ſcrre facias in ſuch caſes. That the corporation 
was diſſolved appears yet more fully by the ſtatute 2. //illom 
& Mary, c. 8. mentioned before ; for thereby the judgment is de- 
clared to be illegal; and in the preamble it is faid, © that it 
« would tend very much to the peace of the kingdom to reſtore 
« the mayor and citizens, &c. to their ancient liberties, of which 
© they had been deprived.” Now it is a very foreign conſtruc- 
tion to ſay, that they might be deprived by force, not by that 


( Raftal's Entries, 540. 
71 Coke's Entries, 539. 560. 

c} Year Book, 15. Edw. 4. pl. 7+ 
(4) 2. Roll. Abr. 153 
{s) 6. Ed. 2. pl. 2. 
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Michaelmas Term, 3. William & Mary, In B. R. 
j when it is plain that it was the opinion of that par- ˙ Jaws 
— that they were deprived of their liberties by that judg- Su1Tu's Care, 
ment, for otherwiſe thoſe words are void. If therefore by this RY; 
judgment the corporation was diſſolved, then Sir James Smith 
was no alderman at the time of the making the act of 2. ill. & 
Mary, c. 8. and having no office at that time, is not therefore « [ 58] 
obliged to take the oaths ; and though he has not taken them, yet 5 
he ought to be reſtored. | 


Cur1a. A corporation be diſſolved; for it is created 3- Mod. 35%. 
upon a truſt, and if that be broken, it is forfeited ; but a judg- !* * 346. 
ment of ſeizure cannot be proper in ſuch a caſe, for if it be diſ- * Ray. = 
ſolved, to what purpoſe ſhould it be ſeized? Therefore by this 499. 
judgment in the quo warrants the corporation was not diſſolved ; 
for it neither extinguiſhes nor diffolves the body politic. Where- 
ever any judgment is given for the king for a liberty which is 
odor it is, quod extinguatur ; and that the perſon uſurped 
ſuch a privilege, libertat. &c. nullatenus intromittat, &c, which 
is the judgment of auer; but the guo warranto muſt be brought 
gun particular perſons. But where it is for a 2 
by a corporation, there it muſt be brought againſt the body po- 
litic; in which caſe there may be a ſeizure of the liberties, which 
will not warrant either the ſeizure, or diſſolving of the corpora- 
tion itſelf a). Therefore the corporation being not diſſolved, 

Sir James Smith was fvill an alderman, and ought to take the oaths 
before the firſt day of Auguf. 

And ſo judgment was given in Hilary Term following, that 
no peremptory mandamus ought to go. | 

DoLBEN, Fuftice, doubted upon the main point ; for it ſeemed 
to him, that if the /iberties of the city were ſeized, then Sir 
James Smith was no alderman, &c. and that the parliament of 
2. William & Mary, c. 8. did affirm the judgment to be of force, 
for they did not declare it to be void ab mitio, but illegal. ; 


(0 Cro. Jac. 260, - Vear Book, 15. Edw, 4. pl. 7.3 and Walker's Caſe, 3. Co. 
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AN acrion on THE CASE was brought by the plaintiff upon 1n a policy of 
A POLICY OF ASSURANCE of goods from London to Naples inſurance, the 
upon the ſhip called THz OLive-BRancn. The adventure was words © wore 


to begin at the time of the lading of the. ſhip at London, and , i ie . 
ſeven guineas was the premium for every one hundred pounds in- 98 Ee 
ſured, dangers of the ſeas only excepted. At the bottom of 2 the ſhip 
depart with 
convoy for the veyage ; and thereforeþf a ſhip without fraud depart with convoy, and they are ſeparated 
by ſtreſi of weather, and the ſhip inſured is loft during the ſeparation, without any default in the 
captain, the terms of the policy are complied with, and the «underwriters liable. —8. C. 1. Show, 320. 
5. C. 3. Lev. 320. S. C. Salk. 443. S. C. Holt, 465. 8. C. Carth. 216. 2. Vern, 176. 269. 716. 
Prec. Ch. 20. 8. Mod. 66. 230. 10. Mod. 77. 237, 12, Mod. 325- 2. Peer Was. 170. 


Comy. 369, Stra. 1173. 1183. 1199. 2236. 220. 1264. Dough 74 _ 


*[ 59] 
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policy, theſe words were ſubſcribed, upon which the queſtion now 
aroſe, viz. & warranted to depart with you The plain. 
tiff in his declaratipn averred that the ſhip did depart with convoy; 
that ſhe was taken by the French; and that the defendant had had no. 
tice of 'it, but did not enen &c. 


Upon non aſſump/it pleaded, THE jun v found a ſpecial verdict 
to this purpoſe, v:z. They find THE POLICY. of aſſurance; that 
the defendant fubſcribed i it ; that the ſhip departed out of the 
River Thames under the convoy of a man of war (a); that about 


| the J/le of Wight ſhe was ſeparated from the convoy by bad wes- 


ther, and put- in at Terbay, and was there detained by contrary 
_ winds; that the maſter of the ſhip expecting to — Gap. 
departed out of the harbour, -but could not meet her, being — 
dered by ſtreſs of weather; and that the ſhip was taken by the 
French, and fo loſt, &c. 


The queſtion was, e 
VIZ. 4 warranted to depart with conveyg? 


Tux Couxsts for the plaintiff would have it that no more 
was intended than a departure with convoy at the firſt ſetting out 
of the River; which being provided by the infured, and fo found 
by the verdict, they had fc tilled ed their warranty, and ſo ought to 
recover: That what was afterwards done by the maſter of the 
ſhip in coming out of the harbour, ought not to prejudice the 
plaintiff; for the maſter is in nature of a common carrier to con- 
vey goods from one part to another; but as it is found by the 
jury, be did not miſbehave himſelf, for he came forth to meet his 
convoy, aud did endeavour it, but was hindered by the weather, 
Theſe words imply a mutual covenant ; and the rather, becauſe 
they come in the concluſion of the policy. But admitting i it to be 
a condition precedent, the plaintiff has performed all be ought ta 
do, for it is expreſſy found that the ſhip did depart with convoy, 
Suppoſe the words had been, & warranted to depart with convoy, 
& and ſo to continue to the end of the voyage, dangers of the 
te ſeas only excepted,” if the ſhip ſhould happen to be taken by 
the enemy, that is a danger at ſea; or if the convoy leave her, 
being commanded another way by the king; or if the is aſſaulted 
and will not fight; the inſurers ſhall loſe nothing in either of * theſe 
caſes: the meaning of theſe words are, that all neceſſary care 
ſhall be taken to — — the ſhip, which was done : by he 
plaintiff; therefore he ought to recover. 


E contra. By theſe words the ſhip ought to all the way with 


| convoy, and not only out of the mouth cf the River, where there 


is no er, for that could never be the meaning or intention of 
the 81 and that ſhe ſhould be left at fea, where there is dan- 

ger (9. Now a policy of aſſurance is but @ parol contract, and 
— be conſtrued according to the minds of parties, and not 
according to the ſtrict ſenſe of the wards (c). As if a man coye⸗ 


10 See Hibbert e, Pigou, Park, Inf. (e) See Lilly r Ewer, Dovgl. 74- 


79 3. Gordon v. Movicy, a. Stra. * 2 (0 See Park. Inſur. 30. 
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nant to make ſuch a voyage, and to bear all loſſes (except perils Itrreazas 
at ſea), and the ſhip be taken in the voyage 8 quoſdam ig notos 42 
homines et bellicoſos, ſuch taking N is held to be perils of * 
the ſea (a). n a perſon is obliged to ſecure a thing under = 
ſuch terms and circu ices, the manner of the promiſe muſt be 
obſerved and purſued; as if I promiſe to pay five pounds to another, 
ſending his ſervant to me ſuch a day; if he do not ſend his ſer- 
vant, the obligation ceaſes on my part. So if a promiſe be made to Ld. Ray. 90g. 
deliver goods in London, and for that purpoſe they are put in 2/913. 1007, | 
boat, which is afterwards drowned, notwithſtanding the party 2. Nod. 420. 
uſed his endeavour, that ſhall not diſcharge him, becauſe he hav- Comy. 136. 
ing undertaken to do the thing on his part, he ought to Stra. 128. 
it (5). It is found by the jury, that the maſter of the ſhip de- 
out of the harbour, expecting to meet the convoy, which 
muſt be to fail with her and protect her the reſt of the voyage, or 
otherwiſe a convoy will — very little or nothing. Here was 
a ſeverance by bad weather: now the ſhip might have come up 
to the convoy, or that to the ſhip; but ſhe did not ſtir out of 
Terkay till the ip was taken ; therefore the inſured being to 
provide a convoy, here is a breach of the agreement on their ſide, 
which will hinder them from bringing this action, eſpecially ſince 
it is an entire agreement, and no precedent condition. 
Cura. If the inſured have afted contrary to the 
the policy fails as much as if there had been a deviation. The 
word « Trat is only terminus à quo; if the ſhip had departed 
from London, and come back again by fraud, that had been no de- | 
parture within the intention of this agreement. But upon this [ 61 4 
departure, as it is found, the voyage was begun with convoy; 
they were afterwards ſeparated by ſtreſs of weather, and both en- 
deavoured to ſave themſelves, and afterwards to find out each other. 
—And there being no fraud found in the maſter, judgment was 
given for the plaintiff, though it might have been otherwiſe if 
the convoy had run from the ſhip, and by that means ſhe had- 


been taken c. 
(a) Pickering v. Barkley, Stiles 132, (e) See the caſe of Viftoria v. Cleeve, 
8. C. 2. Roll. Abr. 248. 2. Stra. 1250. ; Lilly v. Ewer, Dougl. 
(5) Thompſon 8. Miles, 1. Roll. 72. ; Taylor v. Woodneſs, Park. In. 
Abr. 450. pl. 9. | lutances, 34% | 
The King and Queen againſt Anonymous (d). Caſe 24. 


TH. DEFENDANT, ſome years ſince, killed one F. S. and fled A pardon of 
for the ſame. He appeared; and was tried the laſt afſizes in murder, recit- 
H. and found guilty of murder; and being brought to THE BAR, he — gr wes 
lawance, be pleaded in bar to judgment, although the offence be pardoned by the expreſs name of 
mur der, and there is no nou oblante of the ſtatute of 13. Rich. 2. c. — 751. 3. Ink. 238. 
* 3 x. — 1. „ 8. . 34. 2+ — 56, 1. Show, 283. 3. Mod. 37. 
5 386. 12. | J. 13. . Stra. . . 
743+ 806. 2. Hawk. P. Ch. 37. = — EEE 


(4) This ſeeras de be the caſe of Rex v. Parſons, 1. Show. 233. Holt, grg. 
2. Salk, 499, | | 


65 | E 4 = pleaded. 
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rs his pardon; in which pardon the verdi?? was inſerted, 
e writ of allowance, which is the warrant remaining in court for 
the Judges to allow the pardon, was then read, reciting the pardon ; 
and ſureties found, according to the ſtatute of 10. Edw. 3. c. 2. (a), 


Arp Now ſeveral reaſons were offered by Counſel againſt the 
allowance of the pardon : for as the law now ftands, he faid, with 
ſome heat (5), that it was caſus prime impreſſionts. It appears by 
the very pardon, that upon not guilty pl the jury have found 
the defendant gzui/ty of murder; then comes the pardon, and after 
the. recital of the offence, it is © sCIAT1s, Sc. quod nos pi 
tc mots pardonauimus murirum, c. Now the kings of England 
have * ſo far from the pardoning of murder by expreſs 
name, formerly they did not ſo much as pardon homicide but 
in very ſoft and gentle words, as . ſeam pacis neftire que ad 
nos pertinet de hamicidiis (c).” In the Regifter there are forms 
of writs of allowance, where the king extends his mercy to 
murderers per infortunium, but no ſuch yrrit of allowance for 
murder ; for it is a crime for which no mercy ſhould be ſhewed ; 
and this appears by THE CORONATION OATH, part-of which is, 
that * the king will ſhew mercy where it ought to be; which 
implies, that in ſome caſes mercy ought not to be ſhewn. And if 
in any caſe, then certainly in this, for here is nothing pardoned 
but what appears to be ex maliti4 preco:itatd, which cries for juſ- 
tice, and not for mercy (4). The ancient laws were. ſo tender of 
pardons even for homic:de, which is an offence of far leſs guilt, 
that the * ſtatute of 2. Edw.3. c. 2. was made to ROT ſuch 
charters but where the king might grant them by his 3 that 
is, where a man was killed per infortunium, or in his own de- 
fence. Two years afterw in the fourth year of, Edward the 
Third (e], another law was made, taking 8 1 that pardons had 
been granted contrary to the former act, and thereby it is declared 
that no man ſhall be pardoned but in parliament. And becauſe 
kings had been deceived by falſe ſuggeſtions, and had thereupon 
diſpenſed with theſe ſtatutes, with a clauſe of non ollante inſerted 
in the pardons ; therefore the ſtatute of 27. Edw. 3. c. 2. was 
made, which provides, © that in the pardon be contained the 
« names of thoſe perſons at whoſe ſuggeſtions it was obtained, 
« which if found falſe, the pardon is not to be allowed.” Af- 
terwards, upon the grievous complaint of the commons of Eng- 
land againſt ſuch pardons, the ſtatute of 13. Rich. 2. c. 1. was 
made, by which it is exprefsly enacted, « that all pardons for 


(=) This ſtætute is repealed by 3. E. ber being of tlie good behaviour for 
Will. & Mary, ©. 13. which nage, © any term not exceeding ſeven years.” 
% that if any charter of pardon be (8) Sir Francis Winnington. 

4% pleaded by any perſon for any felony, 2 3. Inſt. 5 
t the Juſtices, befoce whom ſuch par- 8 Fee Rex v. Huggins, Fitzg. 177. 
(09 


don ſhail de pleaded, may, at their diſ= 1 

« cretion, remand or commit ſuch per- oo) a Fame 'n. © 13. See Sir W. 
©+ ſon to priſon, there to remain until he 's Pleas of the Crown, 100, 
40 or ſhe ſhall enter into a recognivance, b. 101. & 

« with two ſufficient ſurcties, for his or 


« murder 
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« murder ſhall be diſallowed.” But by the iniquity of later times, 
non 27 have been uſed to dif with theſe which 
my Lord Coke (a) calls excellent laws for the realm, but by this 
means they are made ineffectual, though grounded upon the law 
of God. It is obſerved by that Judge, that before the making of 
that ſtatute of 1 3. Rich. 2. c. 1. a pardon of felonies would diſ- 
charge not only treaſon but murder likewiſe; therefore it was 
enacted by that law, that the offence committed ſhall be ſpecified 
in the pardon of murder by expreſs name ; becauſe if it ſhould be 
ſpecified as ſuch in the letters patents, the parliament did believe 
the king would never pardon it. But, notwithſtanding the newin- 
vention of non obflante to thoſe ſtatutes, my Lord in givi 

pee wi in Ricabie”s Caſe (b), ſaid, that the king could not dic 


with this ſtatute, no more than he could with buying and ſel- 
ing of offices contrary to the ſtatute of 5. & 6. Edu. G. c. 16. be- 
cauſe it concerns juſtice, and was made for the advancement there- 
of, which the king has promiſed to obſerve; and that ſuch manner 
of pardoning was contrary to the known and ſettled practice for 
two hundred and ſix years, and never heard of before 8 5 
Caſe (ci which was carried with a ſtrong hand, and pro hac vice 
tantim. But admit the law and practice to be ſo formerly, yet now 
by the ſtatute of 1. William & Mary, c. 2. which is penned by 
way of declaration, ©. the pretended power (as it is there called) 
« of ® diſpenſing with laws, or the execution thereof by au- 
« therity, is declaredillegal.” If therefore by this. law non obfantes 
are taken away, nobody will affirm that this pardon can be good 
without ſuch . 
_ Cura. A general non obffante, without a particular recital of 
yo ecunr or wii the prey convicted, is not good fince the 
———_——— — But at the common 
law, both before and ſince that ſtatute, the king may pardon mur- 
der with a ſpecial recital of the fact, non ob/tante that or any other 
ſtatute (). For ſuppoſe a baſtard-child ſhould be born dead, and 
the mother conceals it, and it is afterwards diſcovered that ſhe had 
ſuch a child; if ſhe cannot prove by one witneſs that it was born 
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dead, it is murder in her by the ſtatute 21. Fac. 1. c. 27. 3 but it 
circumftances, the ki 


would be a very hard caſe, if, upon ſuch ci 
ſhould not have a power of ing. The ſtatutes which have 
been cited, are only to prevent the of pardoning ; they 
do not take away the king'sprerogative, but preſcribe certain forms, 
that charters-of yuialon may coCbe eee 


making of thoſe ſtatutes, the parties got inquiſitions to find the 


(«) 3. Toft. 236. _ _ ,, © ties of the ſubjeR; it is enacted, that 
(5) March, 213. Stiles, 369. 375+ . ©** no diſpenſation by nos ebſtante of on 
(e) Dyer, 133. | to any ſtatute, or any part thereof, ſhall 
(4) See Raſtall's Ent. 455, 456, * be allowed, but that the ſame ſhall be 
(e) Dudley's Caſe, 1. Sid. 336. « held void and of no effect, except a 


(f) By x. Will. & Mary, f. 2. c. 2. © diſpenſation be allowed in ſuch ita. 
20 a? for declaring the rights and her- . tute,” = 


ſuch means the king may be appriſed of his grants ; for before the 
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Tur Kine fact homicide, and thereupon got pardons out of the .chancery, ex 
*. Genes merito juſtitiæ, without applying themſelves to the King; which 

was prevented in theſe 2 Thy or what neceſſity was there of 
Ader vos. 


| ſuch ations in the manner ning, if, at the common 
* le, U king bat power park mane 
*[64] 


Caſe 255 _ |: Beak and Others againſt Kent. 
Trinity Term, 3. Will. & Mary, Roll 357. 


To e a- JNDEBITATUS ASSUMPSIT brought againſt an executor, 
Wien an <x- 2 Ke. for wares fold. The defendant pleaded ſeveral ju 
Todes, desde. XC, and that he had no aſſets ultra, 2 The plaincf 3 — par- 
veral judgments ti cularly to each judgment, and chat 3 wary on foot by 
recovered, and fraud, The defendant in his rejoinder put all te Wege 


afſets ultra, 
— Þ Boop be they were not kept on foot by fraud. 


reply per Fran 
4 to Fog The queſtion was Whether the-defendant ſhould have made 
— — ſeveral 8 to all the judgments in particular, and not have 
e may rejoin put them all together? like the caſe of Warkbouſe v. Symonds (a), 
generelly, that which was an indcbitatus aſſumpſit for fees, the defendant . 
ihe ſaid judg- ſeveral judgments, as here, &c. and the plaintiff made the like 
_— 2 * plication; then the defendant rejoined and ſaid, that the ju 
end need Were all ſatished, and that he did not keep ſeparalia judicia pre- 
nottraverſeeach difta on foot by fraud (and had left out nec aliquod + E 
<a lepa - and, upon a demurrer, judgment was given for the plaintiff in the 
racely. court of common pleas, which was ous: writ —— 
$. C. 1. Show. brought in the king's bench. 


15 0 Carth. 22 19. The lint ned nt aver i is repeat, that 
udgment, but that 8 judicia prædicta are kept on 
by T. Holt, 485 fox by fraud; which ha I and then this 
ng. 2 the jury had found but one 
28. Mod. 324. judgment kept on foot by fraud, there muſt have been a verdict 
Sir. 732.1023. for the plaintiff, becauſe ſuſſicient matter of the iſſue would bo 
1d. Kay. 263. then found for him; for it is enough if the ſubſtance intitle the 
plaintiff to an action, and avoid the defendant's plea. As in the 
Cale of Robſert v. Andrews (b): Waſte was b againſt the 
defendant for cutting of twenty oaks ; the defendant ought to plead 
that he did not cut the twenty oaks, or any of them ; — 
tion of debt had been brought on a bond conditioned, that the 
obligor ſhall not do waſte, and the breach aſſigned that he did cut 
twenty oaks, it is ſufhcient to ſay that he did not cut the fad 
oaks mode et formd, Sc. for if it be found that he cut one oak, 
it is enough to forfeit the obligation. So in a ſcire facias upon 3 


10 Cro, Jac. 625. x. Roll Abr. (5) Cro, Eliz, $4, | 


judgment 1 tertenants who pleaded ſeveral pleas, and the BZA 
pli 


plaintiff replied quoad ſeparalia placita, &c. without ſaying quoad u Urns 
lacitum of the one, and fo of the other particularly ; for the words 2 
ſcparalia placita ſhall refer to each plea, reddendo fingula fingulis (a). . 
(a) Tt is tated by Carthew, that the obtained leave to diſcontinue. S. C. Carth. 
phintiff, perctiving the opinion of the 196. 3. C. Holt, 546. 
Court to be that the rezoinder was good, 
r 


The King and Queen againſt Warri ngron and Another. Caſe 26. 


AN INFORMATION was brought againſt three for à riet com- it one of the 
mitted in Chefler; and one of them being then ſheriff of the Serif of a ciry 
city, the venire facias was directed to the other ſheriff, _ 0 — 
Upon a motion it was objected, that it was not well awarded, = ſoggettion en- 
for it ought to go to THE CORONER. It has been ſo where teredontheroll, 
the ſheriff was plaintiff in an action, and returned a tales de cir- — 
cumſtantibus; for the array in that caſe was quaſhed, and proceſs 9 
8 _— Loo for (a). — 2 condone —— the coroner. 
| e the ſheri a City or county are but one officer, 
they are diſtinct N whenever any writ is directed to 2 
them, it muſt be returned by both (4) ; for it is not ſufficient that 3. C. x, Show, 
one ſhould make the return when the other is dead, becauſe there 


are not thoſe ſheriffs to whom the writ was directed. | 5 'C. Comb | 


E contra. There being a ſuggeſtion made upon THE ROLL & C. 12. Med. 
that one of the ſheriffs is a party, the venire facias is well directed _ | 
to the other. Coroners of a city are but one officer in law, as N — * — 
well as ſheriffs, to execute writs ; but if one of them ſhould be 667. 
challenged in London, the writ may be directed to the other. Dyers 367» 

CuRI1a. If one ſhould die, the Court can award no proceſs to 8. — 
the other. If conuſance of pleas be granted to be held before two 247. 30. 
bailiffs of a corporation, wi an action ſhould be brought againſt — 198. 
one of them, that perſon againſt whom it is ſo brought, ſhalinot have 14. Rag 1344. 
conuſance of this matter, for that would be to make him judge in . 9 
his own cauſe. But if one of them ſhould be plaintiff in an action, 55. | 
the plea ſhall not be removed for that cauſe (e), for they being Comp. 113. 
both judges of record by virtue of a grint from the king, one of . D Rop. 
them may therefore in ſuch caſe be both judge and party; but te 
defendant may except againſt ſuch proceedings, and then the plain- _ | p 
tiff muſt ſtay till he is out of his office. 11 is cuſtomary in an- #* 1 66 J 
cient corporations where the bailiffs are judges, that they are of- ** 

ficers alſo as to executing of proceſs (4). There is a caſe (e} which ' 
ſeems to warrant the objection now made: it was an action brought | 
in the city of Briſtol for a reſcous. An exception was taken in ar- 


(a) Yer Book 8. Hen. 6. pl. 12.3 () Year. Book, 2. Hen. 4+ pl. 4-3 
and Bro. Abr. ** Proceſs" pl. 58, and 2. Roll. Abr. 492, 

(5) Year Book; 14. Hen. 4. pl. 34-3 (4) Crane v. Holland, Cro. Car. 138. 
and Bro. Abr. * Retorn” pl. 4 · %) Gough», Cann, Seilen, 342 1 


. reſt 
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Ton Kine - 1 of the ſheriffs being of kin to the 


- , avs Quann wy the venire facias was awarded to the coroners, when it 
, *poinſt ught to have been to the other ſheriff; but the exception was not 


n allowed, as 1 by the Book, for judgment was given there 
Axornrs, for the plaintiff. | F 
But in Eafter Term following judgment was given in this caſe, 
that the venire facias was awarded to the other ſheriff, and 
that it had been formerly ſo reſolved in the court of king's bench 
in the caſe of Sir Peter Rich v. Sir. Thomas Player (a). 
As to the objection, that they are but one officer in law, it is 
_ plainly otherwiſe; for where one is challenged, the other ſhall 
- ſupply that defect, and not the coroner ; for he is not the perſon 


to execute the proceſs of this court, but only where the proper 
officer is wanting (G, which cannot be where tiers is ene N. 


(e) Skin. oa. 2. Show. 262. 286. (6) Year Book, 22. Hen.6. g1.b. pl. 25. 


Caſe 27. RES. Thomas ag4inf Howel. e 

BY By Trinity Term, 3. Will. & Mary. Roll 257. 

| LOR to reverſe a judgment for the plaintiff in ejed7ment. 
mi apt: Upon a ſpecial verdi& found at the grand ſeſſions of Caer- 


2 mnarthen, the caſe was'thus: 


«tins, * "pon" 222: havy Thomas being ſelted in fee, dee. had iſſue three daugh. 


@ 7 Þ-3 « one years do conſent to marry Theophi 1 Thets,” who! wee 


6 prROVIDED 


« time mall « or in the mean time ſhall marry any other perſon, the de- 
„ marry any o- & viſe to ber and Mary ſhall be void.” And then he deviſed 
4e d be. Lawhorne to Mary his ſecond daughter and her heirs, and Eglis 
« queſt ſhall be to his eldeſt daughter Fane, . 
« yoid;”* if B, upon condition that they marry the nephew.“ follows 
die without re- this clauſe: (gut in caſe neither of my ſaid daughters marry my 
quiring 4. in « ſaid nephew; then alſo the eſtates given to them in Lawhorne, 
a e i. ſhall be void, &c.” Then he deviſed Lawhorne to fix truſtees, 
that they, within nine months after his deceaſe, ſhould divide it 

afterwards equally amongſt his three daughters, or in ſuch manner as the ſaid 
marry pens truſtees thould dn fr. The jury found, that the teſtator died 
age of twenty-ons, and although the teſtstor, by a ſubſequent clauſe. in his will, had declared, 


293- 357- 530. Prec. Ch. 227. 343. 562. Gilb. E. R. 26. 12. Mod. 182. 1. Peer Wms. 284. 
3. Peer Was. (626). 3. Peer Wms. 65. Caſes T. T. 214. Comy. 726, Ld. Ray. 112. 280. 
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ſeiſed, &c. ; that Fane entered upon Lawhorne ; that Theophilus 
Thomas died before he was twelve years old, and unmarried; that 
he did not require Jane in marriage; that ſhe did not refuſe to 
marry him; but that at the age of ſeventeen ſhe married the leſſor 
of the plaintiff, Ho l 

pon this . page? es mou 1 below for the plaintiff; 
and PEMBERTON, Serjeant, and Mx. FiNCH, as it was faid, 
having given their opinions that the eſtate of Jane was deter- 
— therefore this writ of error was brought. | 


The queſtion was, what the teſtator intended by this deviſe ; . 


Whether Fane ſhould have the eſtate, if ſhe was never required, 
or refuſed to marry the nephew ? or whether her eftate was deter- 
mined if ſhe did never marry him, as ſhe did not? 


It was argued, that her eſtate was loſt by marrying another 
perſon ; and this was collected from the different penning of the 
conditions; for Jane was not to have the eſtate “ if ſhe refuſed, 
« &c, or if ſhe married any other perſon.” Then when he de- 
miſed it to Mary the ſecond ſiſter, he did not put it upon her re- 
fuſal, but generally upon her not marrying; ſo his meaning muſt 
be, that if his two daughters, contrary to his direction, ſhould not 
marry the nephew, then their eſtate ſhould go to the z and 
if none of them ſhould marry him, then to be eq divided, &c. 
He had no more kindneſs for one daughter than for the other; 
and it appears throughout ' the will, that he intended only the 
advancement and propagation of his own name; and if that fai 
then the eftate was to be divided. N ö 


E contra. If this conſtruction ſhould be made of the will, then 
the youngeſt daughter, to, whom the leaſt ſhare of the eſtate was 
intended, will have the moſt ; for ſhe will have her own part, which. 
was never ſtirred by the deviſe, and a third of the other part with 
out any default in ſiſter ; and the caſe will be very hard upon 
the ſecond daughter, for, according to this interpretation, ſhe muſt 
loſe her eſtate if ſhe do not marry the nephew, though ſhe is ne- 
ver aſked, and never refuſed. Neither was it the chief intent of 
the teſtator to keep the land in his own name, for then he would 
have given it to his nephew in the firſt place, upon whoſe death 
HERO ISO is determined, and all that comes after is made impoſ- 


ſible. His meaning could not be to reſtrain his two daughters 


from marrying other men, if the nephew ſhould refuſe them; ſo 
that the words which follow, “ if ſhe marry any other,” muſt be 
intended, © if ſhe marry any other, and thereby make herſelf inca- 
< pable to marr n 
is, that if the N not marry him, &c. then, &c. 
but not if ſhe marry another. 
the ſecond daughter after the firſt had given her conſent to marry 
him, the eſtate of the eldeſt ſiſter would not have been deter- 
mined, becauſe there would have been no fault in her, _ 

2 v7 CURL. 


— 
— 


681 


Suppoſe the nephew had married 


Troxas 
HowzL. 


. 
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Tunxz Jupces for affirming the judgment in Trinity Term 
following. All wills are to be expounded according to the in- 
tent of the teſtator, collected out of the words of the will. Now 


it plainly appears that the eldeſt ſhould have Lawhorne, if there 


*[69] 


299 298. 
L Ray, 269. 
* 


»[ 701] 


was no in giving her conſent to marry the nephew, which 

the act of was afterwards made impoſſible; and therefore 

ſhall net be diveſted of her eſtate, being no wilful fault or re- 
fuſal in her. Thus it would ſtand upon THE PROVISo, if there had 
been nothing farther added in the will; and as to the clauſe which 
follows, that makes no alteration in this caſe, becauſe it refers * to 
the ſame matter, and being in a will, ſhall not be conſtrued or taken 
in a larger ſenſe than THE PROV1S0O itſelf: and this is proved by the 
authorities following. A man, having lands in three places, de- 


viſed all to his fon John in fee; and if he died without iſſue, then 


he deviſed his lands in Ham to Henry his nephew, and died; Fobn 
entered and made a deviſe of the lands, and died without iſſue; and it 
was adjudged , that this was no countermand of the firſt deviſe 
to Fobn, quoad thoſe lands in Ham, but a limitation by way of re- 
mainder to Henry. So where an eſtate is pow in a precedent 
clauſe by will, it ſhall not be altered by any ſubiequent Clauſe in 
the ſame will (5). But in deeds it was admitted, that ſubſequent 
clauſes which are general, ſhall be governed by precedent clauſes 
which are more particular (c); asif a man make a leaſe for years, 
and then give a bond with —.— ww if he ſuffer the leſſee qui- 

to enjoy without any troub im, or any other perſon, 
2 © 0 ion E void, here the word . offer” rules the 
whole ſenſe, and though a ftranger ſhould enter, the bond is not 
forſeited. So in debt upon a bond (d) entered into by the bailiff 
of a hundred, with condition to make a return of & all warrants, 
* &c.” he pleaded performance, &c.; and the plaintiff replied, that 
being ſheriff, proceſs was directed to him to levy iſſues, and that 
he made a warrant to the defendant, which he did not return; and, 
upon a demurrer, the replication was held ill, becauſe he did not 
ſhe that the iſſues were to be levied within the hundred, &c. ; for 
though the words in the condition are general, viz. 4 all warrants,” 
yet it ſhall be intended of ſuch only which are to be executed within 
the hundred (e). | | | 


But GxsGory, Fuftice, was of a contrary opinion, viz. that 
the judgment below ought to be reverſed, becauſe Jane the eldeſt 
daughter had not an abſolute eſtate in fee, but determinable by way 
of limitation ; for there was no clauſe in the will, that either of 
his ters ſhould have Lawhorne, but upon condition that they 
marry the nephew, which is a limitation of their eſtate. And to 
prove this, he cited this caſe: * The V) teſtator deviſed to his 
eldeſt ſon certain lands in fee upon ition, that if he did not 


(a) Cro. Jac. 290. Yelv. avg. (+) But fee the opinion of Hot r, 


Moor, 124 Chief Fuſtice, S. C. Skin. 319. 
(5) Cro. Car. 396. (F )Cro. Elz. 833. 1. Roll, Abr. 411, 


(«) 2. Roll. Abr. 396. Mer, 64 Vaugh. 
( Allen, 20. 2. Saund. 43. 22 i 
pay 


. 
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the legacies given by the will, that then his fon Trout 
ould have the lands, &c. S ogainſt 
the ſecond ſon, and good in caſe of non-payment of the legacies; . 
and though it was void as to the eldeſt ſon, it being no more than LA. Ray. 28. 
what the law gives him, yet if it had been a good deviſe to him, e. Ch. 222, 
it is a limitation of his eſtate ; and therefore if he do not pay the 49% 
legacies, the ſecond ſon will have it. 


Tur JUDGMENT was affirmed, 


HILARY 


; * r / __ he r ß ERR RI 


R x I 4 
. > { 8 2 7 C4 22 nee CEE \ 4 ES $7» 1 
a a. 5 2 12 . wy es tt a tet 


— —— 2 2 Race” 2. wb 


H IT ART T-E RMS: 
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The King and Queen's Bench, | + 

Sir John Holt, Knt. Chief uftice. 
Sir William Dolben, Kut. A 
Sir William Gregory, Kut. Þþ Juſtices. 


Sir Giles Eyres, Kit. 
Fir George Treby, Knt. Attorney General. 
Sir John Somers, Kut. Solicitor General. 
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Pitcher again Tovey. b hd & | © 
Trinity Terms 3. Will. & Mary, Roll 6t. | ' Caſe 28. 


RROR to reverſe a judgment given in the common pleas On s covenant 
in an action of covenant, wherein the plaintiff declared, that for the leiſee and 
ſhe was poſleſſed of certain houſes in Se. Martin's Lane neee 

for a certain term of years, and that ſhe demiſed the ſaid-houſes to f win, Morten 

Richard Gill for twenty-one years under a certain rent, which he much money as 

covenanted to pay; that before the ſealing of the leaſe, it was in- a rent; if the 

dorſed for the payment of twelve bottles of canary wine year {fee die, and 

to Chriſtian Tovey the leſſor, &c. ; that the leſſee ent &c. — e * 

and made his will, and did thereby conſtitute Saſan Gill ſole exe- leder canes 

cutrix thereof, and ſoon after died; that the ſaid executrix proved maintain cove-- 
the will, and entered upon the premiſes, and affigned the term to nantagainfiſuch 
the defendant Thomas Pitcher, who entered and was poſſeſſed, Ane, for ar- 

&c. ; that he the ſaid Pitcher had not performed the covenants ; and —— 

aſſigned the breach in non-payment of twenty-four bottles of ſack, of the term to 

which was due for two yeats, and alſo for arrear of rent, after the another, altho? 
aſſignment made to him by the faid executrix Suſan Gill, The ha leftor had no 
detendant Thomas Pitcher pleaded, that before the ſaid wine and genen wa, 
by the firſt affignee.-—S, C. 1, Salk. 8 1. 8. C. 2. Vent. 234. 8. C. 3. Lev. 295. S. C. 1. Show. 

349, S. C. Carth. 197. 8. C. 12. Mod. 23. 8. C. Holt, 73. 8. C. 1. Freem. 326. 3. Mod. 

325. 338. 3. Co. 24. Cro. Eliz, 21 5. Moor, 600. Cro. Jac. 334. 2. Bulſt.z5t, 1. Lev. 308. 

2. Mod. 178. 34.Freem, 336. 2. Vern. 241. Prec. Ch. 156. Stra. 403. 1221. Ld. Ray. 

320. 368. 554. 1531. , 
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Pirc»z®* rent became due, he aſſigned his intereſt to James Mott ;, * but 


* did not plead notice given to the plaintiff, or that ſhe had accepted 
Tovz* the rent. And upon a demarrer to this plea, judgment was given, 
in the common pleas, for the plaintiff. X 
- A xtr or ERROR was brought in the court of King's bench, 
and the common error aſſigned. 


The queſtions both in that court, and in the king's bench were, 


Finsr, Whether the defendant Pitcher ought to have pleade$ 
that he had given the plaintiff Tovey notice ? | 


*- SgConDLY, If ſuch notice was neceſſary, yet whether this 
action would ho gap ein Pon after this aſſignment made 
by him to Mott, Sc. | e | 


Tuos WHO ARGUED for the plaintiff in the action would have 
the defendant ſtillliable, notwithſtanding the aſſignment, without he 
had pleaded notice thereof; becauſe otherwiſe the plaintiff could 
not tell againſt whom to bring the action, or where to have his 
remedy: for if he ſue a wrong perſon, he muſt diſcontinue and 
pay coſts, and he cannot bring it againſt the right one, without 
having notice who he is. This was the very reaion of the judg- 
2 in the caſe of Kighley v. Bulkley (a), which was an ac- 
tion of debt brought for rent by an aſſignee of the reverſion agai 
the aſſignee of a term, who pleaded, that he had affigned over his 
intereſt, but not that he had given any notice of the aſſignment. 

T 156.15 It istrue, he was achudged — {till tenant, becauſe he had not 
leaded ſuch notice; but this was Contrary to the opinion of 
Juſtice; for in pleading ſuch aſſignments none of the 
' mention any notice, &c. and though the plaintiff may 
not know againſt whom to bring an action of debt for his rent, 
he has a better and more proper remedy, viz. to diſtrain. 

he privity of eſtate is transferred by this aſſignment, ſo that no- 


— — 


r vamp ane Wain OK * 3 S 29 8 = vw i. 
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| - ..- thing remains upon which notice can be fixed, which is a bar to 
| this action; and therefore the piaintiff ought to have taken notice 
4 N at her peril 3 for when an aſſignment is made, it is publicly known 
4 : to whom, and the perſon in poſſeſſion is always taken to be the 
aſſignee. Many inſtances were given where notice was not re- 

| quiſite; as if the leſſee for years give bond to his leſſor to deliver 

1 [ 73 J quiet poſſeſſion upon requeſt at the end of the term, and before 

| that time the leſſor aſſign the reverſion, yet at the end of the term 

A poſſeſſion muſt be delivered to the aſſignee without giving notice 

= ei an that he is the aſſignee (b). So where the aſſignee of part of a term 
* covenanted to repair, and the aſſignor deviſed the reverſion, and 
| pla died; the deviſee brought an action of covenantagainſt the aſſignee, 
and it was held good without giving notice to the deviſee of the 
reverſion {c) ; nay the pleading of notice is ſo far from being ne- 
ceſſary in this caſe, that the defendant might have pleaded nil di- 


(a) 1. 8d. 338. (e) Godb. 161, 16. 
(5) 1. Roll. Abr. 465. | | 


bet 
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bet, and have given the aſſignment. in evidence, which was done 


in the common pleas in the caſe of Chrifty v. Wilcox (a); and 
though my lord CuiET JusTicE NoRTH directed the jury to 
find the aſſignment fraudulent, yet upon the ſpecial finding, the 
Court were of another opinion when it was argued. There is a 
caſe in Latch (V, where an executor of a leſſee for years aſſigned 
over his term, and the leſſor brought an action of debt againſt the 
executor for rent arrear after the aſſignment, who pleaded that he 
had aſſigned the term, but did not ſhew that he had given notice, 
Kc. The plea was held well enough, but the plaintiff had judg- 
ment, becauſe the privity of did ſtill remain between him 
and the executor (c), who had no power, by any a& which he could 
do, to change or deftroy the action of the leſſor. But if the leſſee 
for years himſelf had made ſuch an aſſignment, and died, that 
might have made ſome conſiderable difference; for then poffibly 
an action of debt would not have lain againſt his executor, be- 
cauſe that muſt be maintained againſt-him by the privity of con- 
tract, which is removed by the aſh t of the teſtator. It might 
be well brought againſt the leſſee himſelf in his life - time upon the 
privity of contract, and fo is Walker*s Caſe (d). 8 


SECOND POINT. But here is neither the one or the other, and 
therefore if it ſhould be neceſſary on the part of the defendant 
to plead that he gave notice of the aſſignment, yet the plaintiff 
cannot have judgment againſt this defendant, becauſe the action 
will not lie; for it muſt be ſupported either upon a. privity of 
contract or eſtate : now there can be no privity of contract pre- 
tended between them; for the defendant is only an aſſignee of an 
executrix of a term; and there can be no privity in law, for that 
only laſts ſo long as the eſtate continues, and no longer. * And. 
therefore the judgment in the caſe of Overton v. Sydall (e) was 
relied on in point. It was debt + an executor of a leſſee for 
years, after the defendant had afhgned the term; and it was held 
that it would not He, becauſe it could not be brought againſt him 
upon the contract of the teſtator, to which he was neither party 
or privy ; nor upon the privity in law, for then the term muſt be 
{till in him, which was gone by the aſſignment; and ſo by con- 
ſequence the action muſt fail, which is this very caſe. 


ANGTHER OBJECTION was made, that the action being 
brought as well upon the covenant for the bottles of wine, as for 


(a) Trinity Term, 30. Car. 2. Roll. the teſtator is not determined by his 
b, death, but that his executor ſhall be 
(5) Latch., 360. Noy, 97. - charged with all his contracts ſo long as 
e) The caſe of Overion v. Sydal, he hath afſets, and therefore ſuch ex- 
Cio. Eliz, 555. S. C. Poph, 120. ecutor ſhall not diſcharge himſelf by 
S. C. 3. Co. 24. Marrow v. Turpin, making an aſſigument, but ſhall be liabls 
Cro. Eliz, 715. S. C. Moor, 690. ſemb. for what rent ſhall incur after he hath at- 
contra. But in the caſe oi Coghil v. ſigned his intereſt. See alſo Helier v. 
Freclove, 3. Mod, 32 5. it is ſaid, that Caſebert, 1. Lev. 127, 8. C. 1. Sid. 266, 
the late reſolutions have been quite con- Litt. 53. accord. 
trary to the above caſes; and that it is (d) 3. Co. 22. 
"ow, held, that the privity of contract of (+) Cro. Elis. 535. 

F 2 rent, 


63 


PiTenra. 
againſt 
Tovz v. 


» [741 


* 


Hillary Term, 3. William & Mary, In B. R. 
Piren rent, and entire damages given, it is naught; becauſe the wi 
co ariſes in covenant ;- it is a reſervation, and not properly a tent, 

and ſo cannot be aſſigned to the defendant, who is a ſtranger to this 
covenant, , 


E contra. It was agreed by the counſel of the plaintiff, that thers 
is no a7 of contraft in this caſe, but that there is a 
FUL eftate remaining, notwi ing the affi 
— not completed all notice. ff it MS be — 
the miſchief would be very great; for againſt whom ſhould the 
leſſor bring an action? If againſt the under-tenant he may be 
non-ſuited, unleſs he can prove the aſſignment to him; and there- 
fore in judgment of law the privity muſt ſtill continue, though 
in rri veritate the eſtate itſelf be aſſigned. The leſſor has as much 
right to his rent, as a patron has to his preſentation z now it will 
not be denied, that if there be a deprivation by the ordinary, the 
patron muſt have notice, otherwiſe the biſhop may take an ad- 
vantage of a lapſe by his own act. It is true, if I promiſe to pay 
to A. B. for goods delivered, fo much money as C. D. fold the 
N like for at ſuch a market, and after this agreement the plain- 
— lare, that = D. fold for ſo much, the action is well 
brought, without ing that he gave notice to the defendant 
that C D. fold for 5 bb. guia — de perſons (a). But 
where the perſon is uncertain, or where the act is to be done by 
the perſon to whom — 4 — is to be made, there notice is 
neceſſary /b) v as if I promiſe to pay a man fo much money when 
he returns from Londen, there he ought to give me notice of his 
*[ 75 ] return, that being the time of payment (c). * In this caſe, if 
the plaintiff had accepted the rent after the aſſignment, yet the 
defendant had not been diſcharged without notice; ſo is Penant' 
Caſe in the Third Report (4), where a leaſe was made upon con- 
dition, that the leſſee ſhould not aſſign it without the aſſent of the 
9- Mod. 112 jeſſor; he did affign it con to the agreement; and the leſſot 
not having notice, &c. ac the rent of the leſſee after the aſ- 
fignment; but notwithftanding this acceptance, he entered for 
breach of the condition : and it was adjudged lawful, becauſe it 
being a collateral condition, notice is material ; for otherwiſe it 
625, broken fo ſecretly that it is impoffible for the leſſor to 
know it z and if notice ſhould not be neceſſary in fuch caſe, then 
the lefſee may take advantage of his own fraud, which the law 
will not permit. The reaſon given by WRA, Chief Je 
in the caſe of Gurney v. Saer (e), rules this at bar; which was 
A man had a reverſionary intereſt to a term of years after the de- 
termination or ſurrender of a leaſe then in being; they Who hal 
the preſent intereſt, made a private ſurrender without giving no- 
tice thereof to him in reve and for that reaſon it was ad- 
Ju that it ſhould not be prejudicial to him. The opinion 
of TwispEx, 7uftice, in the caſe before mentioned (/), ſtands 
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Hilary Term, 3. William & Mary, In B. R. 


le againſt the other Judges, and the reaſon by him given 
— notice is not — is of very little weight; it is be- 


cauſe the plaintiff may diſlrain, if he cannot tell againſt whom 


to bring an action: but if he may have two ways to recover his 
rent, why ſhould he be defeated of one? The remedy by 
way of diſtreſs may prove ineffetual ; for the term may be aſ- 
ſigned to a beggar, or to a perſon who may ſuffer the houfes to 
remain empty, and then there will be nothing to diſtrain. 


As to THE LAST CBJECTION, That by the indorſement the 
payment of the wine is no rent, but a reſervation, &c. it is not 
material whether it is a reſervation or not; for it is a duty, and it 
ariſes by reaſon of the N demiſed, and goes along with it; and as 
to this purpoſe, it is like the caſe where two copartners made par- 
tition, and one covenanted to acquit the other of a ſuit occaſioned 
by the land ſo divided ; the covenantee aliened 3 and it is the opi- 
mon of my Lo Coke (, that the alienee, who is a ſtranger 
to the covenant, ſhall maintain an action againſt the covenantor, 
becauſe the acquittal runs with the land. * It muſt be admitted, 
that in the caſe of Overton v. Sydall (H there is a judgment ſeem- 
ingly in point againſt the now plaintiff, that the action does not 
lie againſt an executor of a lefſce for years, after ſuch executor 
has alſigned the term, becauſe there is neither.privity of contract 


Pires 
ag aiaſiſ 
Tovs Ys 


1 


See the caſe of 
Lekeuxv. Nach, ; 


2. Stra. 1321. 


1761 


or eſtate remaining in him to ſupport the action. But this has. 


been denied to be law (c), becauſe ſuch executor ſhall be fill li- 
able to the contracts of his teſtator, fo long as he has any aſſets 
to ſatisfy them. 


After two arguments, JUDGMENT was given in Eaſter Term fol 
lowing, for the defendant in the original action, and the judgment 
in the common pleas reverſed. IT WAS HELD, that the aſſignee 
was chargeable by reaſon of the land, and when he had parted with 
his intereſt, there could be no reaſon given why he ſhould be an 
longer liable, eſpecially ſince the executor of the leſſee is {ill — 


to perform the covenants in the leaſe ſo long as ſhe has aſſets, and | 


that was the true reaſon of the judgment in the caſe of Hellier u. 
Caſebard, as has been obſerved. t of Krghley v. Bulkley upon 
the point of notice, &c. was not adjudged upon much debate; and 
therefare a writ of error was afterwards brought upon it in the 
exchequer chamber; and my Lox D HALE, who was then Chief 
Baron, and BRIAN, Chief Juſtice, were of the ſame opinion 
with TwisDEN, Fxfice, that notice was not neceſſary C4). 


(a) Co. Lit, 385. a. notice was not neceſſary, 3. Com. Dig. 
(4) Cro. Elz. : «© Covenant” (C. 3.). See alfo St. 
(e) In the caſe of Hellier v.Caſebard, Saviour's v. Smith, 3. Burr. 1271. 
1. Sid. 266. 5. C. 1. Bl. Rep. 3451. Philpot v. Hoare, 


(4) See the pleadings in this caſe, Ambler, 480. Holſord v. Hatch, Dougl. 
2. Vent. 228. to 244. ; the opinions of 1334. 187. notis, Eaton v. Jaques, 
the Judges in the court of common pleas, Dougl. 454. Walker u. Reeves, Bough, 
3-Lev.295. ; the ſecond argument, 1. Sbow. 46. notis. Lekeuxv. Nach, Stra. 1221. 
340. 3 and the opinion of the court of Fonblanque's Treatiſe' of Equity, 350. 
king's bench, Carth. 177. 12. Mod. 23. lit. Cheney v. Batten, Cowp. 243- 
7. Salk. 81. 3 but au the Reports agree, Den v. Harriſon, 1, Term Rep. 431+ | 
that the judgment was reverſcd, for that 
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Caſe 29. Parker againft Harris. 
| Trinity Term, 3. Will. & Mary. Roll 27. | 
RROR of a judgment in the common pleas in an action of debt 
MON for rent, wherein the plaintiff 2k declared upon two de- 
ons for - ſeven miſes, viz. of one meſſuage, being in et ſuper acclivitatem de 
years, the other HAMPSTEAD HILL, Anglice the riſe of Hampſtead Hill, na- 
at will, it is ſuf- BRN DU for ſeven paying eighteen a year, &c. and 
— Fon _ upon another demiſe at will, paying after the rate of eighteen 
clare that he was pounds a-year, during the continuance of that demiſe. | 
paſſe en. # The defendant pleaded in bar, that tempore dimi 
tg Bong pleaded in tempore dimiſſion. prædicta- 
— 9 rum, the plaintiff nil habuit in — 9 


what eſtate b* The plaintiff replied, that before the demiſes made by him to 


. 77 ] the defendant, the Lord Matton demiſed to the plaintiff a piece of 


land, with an old houſe and barn, being parcel of the iſes, 
S.C. 2. ers for years; the ſaid Lord Motton adtunc et ibidem plenam po- 
24 Ke teflatem jus et titulum habent. ſo to demiſe it, &c. by virtue whereof 


S. C. Holt, 411. the plaintiff was poſſeſſed, and made a leaſe to the defendant, 
10. Med. 331. mode et forma, Ec. 


Mod. 0 
219. 253. To this replication the defendant demurred (a). 
1% %. Ax EXCEPTION was taken to it, that the plaintiff ought to ſet 
Ld. Ray. 745. forth what eſtate the Lord i atten had when he leaſed to the plain- 
. 902.923- 1154. tiff, and that plenam pote/tatem jus et titulum was not ſufficient, 
355 b 5 without ſhewing what eſtate he had; and this ſeemed, in the court 
Com. Rep. 391. Of common pleas, to be a good exception, it being upon a de- 


murrer (9. a 
In debt for rent Then 1T WAS OBJECTED againſt the plea, that the defendant 
ontwodemiſes, had ſet forth, that tempore dim: from the plaintiff ai! bab lit in tene- 
one for year;,the nertis; it ſhould have been temporibus, becauſe the plaintiff had 
py ol 2 declared upon two demiſes, and he might have a title when one 
plead diftinetly was let, though not when the other was demiſed ; and this ſeemed 
to each demiſe, to be a good exception to the bar, for that the defendant ought ta 
S. C. 2. Vent. have pleaded diſtinctly to each demiſe (c). 

253.277 - 
3 in But then AN EXCEPTION was taken to the declaration, that 
debt for rent on there was no place laid for the premiſes demiſed; for in et fuper 


demiſe of acclivi i ipti I ö 
_ ant 3 acclivitatem, &c. is only a deſcription of the ſituation. 


* upon the riſe And of this opinion was THE ChIET JUSTICE. 


1 i Hampſtead 


« 6:1,” isgo0d; But THE OTHER THREE JUDGES held, that the venue ſhould 
and the veme come out of Hampſtead, which ſhall be taken for the vill, and 


Bess, for that as well as if it had been ſaid apud acclivitatem; and ſo judg- 
tbe viſe ſhall be ment was given for the plaintiff. 
rr ug AND xow IT WAS ARGUED, in the court of king's bench, 
ee that if Hamꝑſtead be preſumed to be a vill, it is but part of it; 
S. d. Carth, 234+ 17. Aff. pl. 30. 6. Hen. 5. pl.3. 9. Edo, 4. pl. 9. 
N a * See the pleadings, 2+ Vert. 249 (e) Sce 5. C. 2. Vent. 271. 
(5; Sees. C. 2. Vent. 271. N | 


and 


- of 


C0 


mn nA > i. P—— rc w» 


1 


and for that reaſon the venue is ill, for it is not good de balliva, Pari 
becauſe it is uncertain in the limits. If it be intended to be liek rf 
conus, then it is naught, if alledged to be out of the vill or pariſh 3 N 
and for that reaſon a venire facias de LINCOLN's Ixx, has been 
adjudged not good. | AN mera 95 
# Then as to the objection, that there could not be -a wenue ® [ 784 
from the place where the land lies, it being in et ſuper aceli- 
vitatem de HAMPSTEAD-HILL ; it was anſwered, that this muſt 
neceſſarily be intended to be a vill, hamlet, or lieu conns ; if nei- 
ther, then it may be a lieu conus out of a hamlet, which the de- 
fendant ought to have pleaded in abatement. But the venue muſt 
come from Hampſtead, becauſe it is ſaid in et ſuper accliuitatem 
de HAMPSTEAD : now in and apud are of the ſame ſignification; 
and it is admitted, that if it had been apud acclivitatem, &c. it had 
been good (a). 6 | | 
Tux the ſecond count is upon a leaſe at will, rendering ſecun - A leaſe for years 
dum ratam, which is not a good reſervation, becauſe it may be in reſerving rent 
corn, or in any thing ſutisfactory: befides, an action may be er tbe —_ 
brought every — or every hour, there being no time limited — — 
when the rent ſhall be; it might have been good upon. a contract t inty. 
for goods, becauſe the jury may judge of the value, but not for 3. C. 1. Sk. 
rent. | '*” 262. : 
9 I. Ray, 77. $2. 370. 746. 
And as to the replication, the ſame objection was made as in 
the common pleas, that the plaintiff ought to have ſhewed what 
title my Lord Wotton had at the time of the demiſe, that the 
Court might judge whether he had a power or not to leaſe : and · 
for this there is a judgment in point, in G Cafe (b) ; where | 
the replication was, that the aingff babuit bonum et ſufficien. | 
flatum, &c. and it was adjudged upon a writ of error after verdict, 
that the eſtate ought to be ſet : but the plaintiff had judg- 
3 by the ſtatute of Feofarls, it being aſter 
verdi : FI Due 25 
E contra. The replication is good in ſubſtance, for when the 8. Mod. 343. 
plaintiff intends to avoid the bar, he needs not plead it ſo ſuffici- 19+ Mod. 20g. 
ently as if he had been to ſhew his own title, like the caſe of $57* 797" 
Lodge v, Fry (c), where the plaintiff in bar to the avowry ſhewed FS $206. ; 
that the land was copyhold, grantable in poſſeſſion or reverſion for 
life or in fee, and that the lord granted the reyerſion to him after | 
the death of V. who was tenant for life in poſſeſſion ; and upon 
a demurrer, becauſe the plaintiff had not ſhewed the beginning, 
or by whom V. had the eſtate, yet judgment was given for the 
=_—f 


plaintiff, becauſe this was but only a conveyance to his title, and 
not the title itſelf (4), 5 


(a) See the Year Books 6. Hen. 7. objection ; for ſuper acclivitatem, Ne. is 
Pl. 3. 9. Edw. 4. pl. 9. 3 the Book of nat ſufficient verve; 8. C. 2. Vent. 272. 
Aſſizes, 19. Aſſ. pl. 30. 12. Mod. 49. 8. C. poſt. 80. 
Ld, Ray. 195. 192. 253. 344-—AnD (5) Cro. Jac. 312. Yelv. 227. 

Nors, lt is ſaid in 8. C. Carth. 235. (c) Cro. Jac, 52. 
that the judgment was reverſed on this {d) Cro, Car. 138, . | 
F 4 LagTLY, 
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Parxex * Lasrry, The payment ratam muſt be in money 
. and can be intended in no other thing, becauſe it is in the caf: 
of a at will. The reſervation would have been good if it 
| had been in an afſumpfit or covenant; it amounts to no more than a 
L4. Ray. 819. contract between the parties. In the caſe of Titus v. Perkins (a) a 
1160 cuſtom was ſet forth to pay a ſine, tantam denariorum ſummam quan- 
tam terræ valebant annum tempore admiſſronis ; and it was ad- 
judged — it might be helped by an averment that the 
was worth ſo much that year. So in evidence to a jury upon 
the cuſtom of a manor (5), that the land was demiſable, paying 
the treble value of the rent, for twenty-one years, and if the 
termor died within the term, that his heir ſhould have it, paying 
one year's rent as a fine certain, and if he aſſigned it, then the 
aſſignee was to pay one s value of the rent; this ſeemed to 
be an uncertain cuſtom throughout, yet it was held good. Ser- 
vices are of the ſame nature with things which are in render, and 
thoſe may be certain in an incertainty (c) ; for a man may hold of 
his lord to ſheer all his ſheep depaſturing within the manor, which 
at firſt is very uncertain, becauſe he may have more ar leis; but 
©; becauſe it is referred to a certain manor, therefore it is held that 
the lord may diſtrain for ſuch a ſervice, which he could not do if 
it was not certain. In this caſe the payment ſecundum ratam, &. 

is no part of the thing demiſed, but ſomething out of it, whi 
may be reduced to a certainty when judgment is given by the 

Court for the damages ſuſtained by the detainer of the rent. 


+» Cunia, The reſervation ad ratam is not good, it being upon 
n leaſe at will, where the time of payment of the rent ſhould be 
very certain; for if the tenant hold oyer a day, he mult pay 


< the rent of the next quarter, 


14. Ray. 705. But Doraxx, Fu/tice, inclined, that it- being uncertain how 
23. long the tenant would continue in poſſeſſion, he being only tenant 

| at will, this reſervation may be good. ; 
yds As to the other objections, Ir was HELD not to be material 
* for the plaintiff in his replication to ſhew his title, or what eſtate 
dae had in the houſes, upon the reaſons and authorities alledged at 

the bar 256 

And likewiſe ux Court concurred in opinion with the 
* [80] Judges of the common pleas upon the place from whence the 
1 venue ſhould ariſe, which muſt be from Flampftead; for if it had 
5 been de vicineto HAMPSTEAD, then there could be no objection 


. 5 
” -— + 


to it. £ | 
But becauſe the reſervation was held to be void, the judgment 
in the common pleas was reverſed in Michgelmas Term follawing 
(a) 3. Mod. 132, 0) Co, Lit, 96, 


C 671. | 
2 | L fv Gloyer 


Hilary Term, 3. William and Mary, In B. R. 
Glover againſt Cope. Qeuſe 30. 
| Eaſter Term, 3. Will. & Mary, Rell 267, _ = 


— 1 | If 
VENANT.—The plaintiff declared, that the manor 1 


Hackney, in the county of Middleſex, is an ancient manor 

whereof ae. meſſuage with the — 4 in Meer ftreet, is TIEN 
copyhold of inheritance ; that there is a cuſtom within the faid the cuſtom, in 
manor for every cuſtomary tenant thereof, being ſeiſed in fee of which the leſſee 
any copyhold lands or tenementsy to demiſe: the ſame for thirty- cp to re- 
one years more or leſs, without licence, &c.; that on the thirty- a the 
firſt day of December, in the nineteenth of Charles the Second, ders of the 
Sir Nlian Bolten, n lord of the faid manor, did grant e of the 
the ſaid meſſuage, &c. to George Haclenball and Mary his wife, ee may . 
and to the heirs of the ſaid George, who was thereupon admitted; — coy 
that on the twentieth day of February 1671, the faid Hactenball repair agund 
and his wife, by their indenture, did demiſe the ſaid meſſuage to the original 
the defendant for twenty-one years rendering rent, in which bee, atbough bo 
leaſe the defendant covenanted to repair during the term; that by * Sync the 
virtue of the faid demiſe, the defendant entered and was poſleſſ; — — gonr 
c.; that Mary Heckenhall died, and afterwards, viz. on the furrendered io 
twentieth day of January 1684, the faid George Hockenball granteg the plaintiff : 
- the reverſion of the faid meth &c. to his ſon George Fncken. for a copybolderis 
hall the younger, and to his heirs ; that afterwards, viz. on the Mmm" ie fa 
fourteenth day of Auguft,in the firſt year of James the Second, the c. 3 
ſaid George Hockenball the ſon was admitted tenant, and the fame 
day ſurrendered the premiſes to the plaintiff Glover, who was ad- e. . Lr. AC. 
mitted, and who now wes a this aQion againſt the defendant for 
not repairing of the premiſes, St ts; 25 — 

* The defendant pleaded, that after the leaſe made to him, and Fo 
before the reverſion came to the plaintiff, viz. on the twenty-fourth [ 81 ] 
day of Fuly, in the twenty-eighth year of Charles the Second, he, $. C. 1. Salk, 
the ſaid defendant, aſſigned the meſſuage, &c. to Sarah P:hes, of 183. 4 
which the plaintiff had notice, by virtue whereof ſhe entered and C- Xia. 226. 
was po z et hoc, c. ES. Coml 

The plaintiff demurred; and the defendant joined in de- 428. 


murrer. Co. Lit. 215, 
; - Ray. 250, 

THE CASE, upon the pleadings, is ſhortly thus :—A copyholder 224. 
in fee made a leaſe of a meſſuage for twenty-one years, warranted "3 r 
by the cuſtom, &c. ; the leſſee covenanted to repair during the D 188. 
term; afterwards the leſſor granted the reverſion to his ſon, who 3. . 
{urrendezed to the plaintiff, who brought an action of covenant 39% 
againſt the leſſee for not repairing. 


he principal queſtion was, Whether the action would lie os 


7 


3; 


The doubt aroſe upon the tenure of tho mein e, which was 
a ys ; for if it had been a freehold, the ation ht have been 
Well brought by the aſſignee of a reverſion again a leſſee for 

| EE 


Hilary Term, 3. William d& Mary, In B. R. 


eh eee aſſigned the term, notwithſtanding the leſſor or 
| is aſſigns had accepted the rent from the aſſignee my the leſſee, 
and this upon the er Hen. 8. c. 34. 
— 1 which gives rantees and D 
- 1 0 2 and other hereditaments, the like adv 
. for non- payment of rent, as the 8 
ves might have.“ 


Now, — lands any be eben in theſe 
general words? was the chief queſtion 


$. Mod. 72. Fist, It was iſed, that without the aid of the ſtatute, 2 
10. Mod. 158. tee of a reyerhon might bring an action of debt; for ſo was 
14. Ray. 3% the law before this ſtatute was made (a) ; and it was grounded 
105 „ 35+ upon'this reaſon, that wherever a man was entitled to a reverſi 
533 ſo that he had the rent which is incident to it, and which is given 
by law, there the law likewiſe created the e on MER to 
maintain an action of debt for the rent, "iy 


Then two queſtions were made: ebene 
Fixsr, Whether this covenant runs with the key for 


if ſo, then the plaintiff, being a grantee of a reverſion, —* wy 
this action at the common law. 


. J. 321 * SgcoxDLy, If not, then, Whether the affignee of 2 rever- 
ſion of a copyhold is aided by the ſtatute of Henry the Eighth? 


As to THE FIRST POINT, this covenant extends to ſupport the 

thing demiſed, for it is to repair; it is appurtenant to it, and wry 
run with the land, and will bind an aſſignee of the term, 

he is not obliged by the expreſs covenant ; for it is parcel. of of te 

damiſs nd wentrah;/ ani] had ene at 'thit Gund Df the 

Mod. 384. making of the leaſe ; and ſo is Spencer's Caſe (B). In debt for 


no. Gone EG I 


\ 22 2 2 = 
, v KC. I» 
, T 1 1 * 


* 


r 


Comy. 239- rent by an aſſignee of a reverſion againſt the of the 
* 239, 460. he pleaded, that the leſſor covenanted with him, & that if he ſhould 
| ___ "4 be diſturbed in the poſſeſſion, &c. that then he ſhould detain fo 


« much of the rent as he ſhould be forced to pay, &c. ;“ and he 

- alledged, that ſo much had been levied upon him for fines and iſ- 
ſues, which he with-held out of the rent; and upon a demurrer it 

ES was held, that he ſhould have the benefit of this covenant, for it 
runs with the land, and upon ſuch a covenant the aſſignee of the 

term might have detained —— the common law. The ob- 

jection, vi. that if this covenant runs with the land, then the aſ- 
Hence, and not the leſſee, muſt be chargeable, is of no manner of 

force; becauſe the leſſee is bound, by expreſs covenant, to repair, 
and no aſſignment of the term, or acceptance af the rent by the 
leſſor, can Gilcharg e him. This is the expreſs reſolution in ſeveral 
cafes (c); and if it ſhould be objected, that in thoſe caſes the ac- 
tions were brought by the leſſors themſelves, and not by the grantees 


tuo The Year Books g. Hex. 7. pl 19. (3) g- Co. 16, Cro. Car. 137. 
9. Eis. 6. pl. 16. L Co, Lit. 215. 
£ () Cro. Car. 138. 580. 


of 
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of the reverſion,” then the judgment of the Court in the caſe of Groves 
Brett v. Cumberland (a) will be a direct anſwer to that objeQtion, 2 
which was ſhortly thus: The leſſee, e e to ir, .. 
aſſigned his term ; the grantee of the reverſion in fee — the 8. Mod. 22. 
rent of the aſſignee; the leſſee died, leaving the defendant his ex- Mod. 12. 
ecutor ; and the ſaid grantee brought an action of covenant againſt 104. 
the executor of the leſſee for not repairing after the aſſignments 166. 171. = 
both of the reverſion and the term; and it was held, that it would 284. 
lie upen the ſtatute, being a covenant in fact, and running with Co. 637- 
the land, and that no aſſignment made by the firſt lefſee could diſ- 
charge his executors ſo long as they had aſſets. It is true, the 
action could not be brought againſt them by reaſon of any privity 
of contract, for there was none; but it may be brought upon the 
. covenant itſelf, fo long as they have any of the teſtator's eſtate in 

their hands. And therefore if the plaintiff in this caſe ſhould * [ 83 ] 
not be entitled to this action at the common law, yet he is aided | 
by the ſtatute, notwithſtanding he comes to his eſtate by ſurrender, 
becauſe @ ſurrenderee is dn aſſignet within the equity and meaning 
of the, ſtatute, in order to maintain either an action of debt or 
covenant, It has been formerly held, that a ſurrenderee of a copy- x. Vern. $7. 
holder in fee, is not ſuch an aſſignee as is intended by this ſtatute, Ld. Ray. 320. 
in order to take advantage of a condition broken, becauſe he is in 530. 726. 
by the cuſtom and not by law, and cannot be privy to the leaſe 
made by the ſurrenderor ; and fo is the caſe of Beal u. Brafeer (b). 
But this was a judgment without argument, and only by two 
Judges, the reſt being abſent, fo that it is not of that force as a 
judgment given by the whole Court upon a ſolemn debate. It Gilb. E.R. 209. 

been held (c) alſo, that copybold eſtates are not within the 188. 

ſtatute de Donis, &c. and yet they do entail thoſe eſtates notwith- 3%; 7197. 
ſtanding that judgment. It cannot be denied but that ſuch eſtates . 15%. 
were valuable in the law long before the making of the ſtatute of 11. Mod. 18. 
32. Hen. 8. c. 34. for JUSTICE LitTLETON tells us (4)the opinion 53+ 68. 199. 
of two Chief Juſtices, in the reign of Edward the Fourth, was, that if *** Nod. 147. 
ſuch tenants pay their ſervices, and are turned out of the land, they ay x 1 
may have actions of treſpaſs againſt the lord; nay they may pre- 430. 
ſcribe againſt him, by reaſon that they have fixed — perdurable Prec. Ch. 568. 
eſtates, Now this ſtatute was made for a general remedy to give Cong. 71. 
actions to recover men's right (e), and therefore copyholds muſt SS . 
de included, becauſe they are not only valuable in the law, but re 45%? 
= ry or of the tenure of the nation. And as they have been Ld. Ray. 1433. 
valued before, ſo likewiſe they have been ſince the making of the 996.1000. 11245. 
ſtatute 3 for if a copyholder for life make a leaſe for three years 
generally, having licence to make it for three years, if he fo long 
live, though the licence is not purſued, yet the leſſee 
maintain an ejectment (7). So where (g) leſſee for years is Comy. $4, 
dominus pro tempore of a manor, and takes a ſurrender, and his Ld. Ray. 76. 


159. 658, 
(a) Cro. Jac. 522. () Keilw. 76, 77. 3 
(5) Cro. Jac. 303. Yelv. 222. (f ) Owen, 2 
(e) Cro. Car. 44. | ; (g) Co. Lit, 39 


(% Lit. Seck. 77. 
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eſtate determines before admittance, yet it ſhall be compella. 
ble to be done according to the ſurrender. The ſeverance of the 
inheritance of the copyhold from the manor will not deſtroy tho 
tenure itſelf (a], becauſe the eſtate of the copyholder is eſtabliſhed 
cuſtom ; and therefore * neither the lord, or any chiming un- 
him, can turn out ſuch a tenant. Particular ſtatutes by which 
the lord may have any prejudice, as to fines or amerciaments (6), 
do not bind copyhold tenants, As the ſtatute of 34.& 35. Hen. g. c. 
concerning bankrupts, did not extend to copyholds, and 
a ſubſequent law 13. E/rz. c. 7. was made to include them; neither 
did the ſtatute of recuſancyextend to ſucheſtates; and the reaſon given 
is (c),becauſe the lord may thereby receive an injury by the loſs of his 
cuſtoms and ſervices. But general laws made for the public good, 
and where the lords of manors can have no prejudice, are binding, 
and ſhall extend to copyhold lands; though they are not named in 
ſuch ſtatutes. As in Heydon's Caſe (d), a religious houſe granted 
a copyhold for two lives, and in the thirtieth year of Henry the 
Eighth demiſed the ſame to Heydon for eighty years; the very 
next year a ſtatute was made (e) by which it was enacted, « that 
* if any religious houſe ſhall, within one year next before the 
« firſt day of that parliament, or — leaſe or grant, &c, 
« any lands in which any intereſt or eſtate for life or years was 
<« then in being, that ſuch leaſe ſhould be void.” Now the 
of this cop for two lives, in the year before the ſtatute was 
made, was adjudged an intereſt, and within the general words of 
the act, and therefore the leaſe to Heydon was void (). By the 
ſtatute of Limitations, 32. Hen. 8. c. 2. it is enacted, & that @ writ 
« of right ſhall n or any farther 
« fer n fexty years next before 
<« the icſle of fuch writ, which words point only at an intereſt at 
common law, and not by any cuſtom; and * copyhold lands have 
been adjudged to be within that act (g). likewiſe by the ſta- 
tute of Maintenance, 32. Hen. 8. c. . « the buying any 
right of title to any manors, lands, or tenements, is prohibited;” 
which words have been adjudged to extend to a pretended right 
to a copyhold eſtate (), becauſe the ſtatute was made for avoiding 
maintenance in general, which deſign would be loſt if copyholders 
lands, which are a conſiderable part of the kingdom, Id be 
left out, Now to enforce this argument it is to be obſerved, 
that the two ſtatutes laſt mentioned were made in the ſame year, 
and by the fame parliament by which this ſtatute * was to 
enable grantees of reverſions of © manors, lands, tenements, and 
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ſuch conſtructions have been made upon the A words of 
theſe ſtatutes, what reaſon can be given why the like ſhould not be 
made in this caſe a | | 

{a) 4. Co. 24. | (F) 9- Co. 104. 

w 11 13. Eliæ c. 7. 0 l ER * 

6) Owen, 37. | Hawk. 

2 3. Co. 7 ch. 86. ſ. 12. ; y 

(„ Ha. 8. c. 13. f. 7. 
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other hereditaments, to take advantage againſt leſſees; and if . 
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Ma. Ro, 2 contra, argued, that the authorities cited for the 
plaintiff are not applicable to the caſe in queſtion. es 


| AND FIRST, as to thoſe cited out of THE YEAR Books, they 
are actions of debt for rent, and are of a different nature from 
thoſe in covenant, which is a collateral thing, and a che in action, 
and will not follow the reverſion without the help of the ſtatute. 


Otott t 
againſt 
Corte 


So that if any thing ſupports this action of covenant it muſt be 


the ſtatute, but it 1s not within the general words or within the 
meaning of that law. Nothing of copyhold can be intended tu 
fall under the general words, viz. «-manors, lands, tenements, 
& and other hereditaments ;” for ſuch are only known at 
common law, and therefore can have no reference to cop 
lands, which are created by cuſtom, and are only eſtates at the 
will of the lord. This has been held to be the jr anne rs. 
of thoſe very words in the ſeveral ſtatutes of Jointures, Uſes, 
Partition. likewiſe upon the ſtatute of 1t. Hen. 7. c. 20. 
which makes the alienation of any eſtate of the wife void, which 
ſhe has in dower, for life, or in tail, jointly with her huſband, &c. 


27. Han. 8. c. to. 
31. Han. 8. c. 1. 
32. Hen. 8. c. 38. 


in any © manors, lands, tenements, or other hereditaments;“ che 
alienation of a copyhold eſtate, which ſhe had in tail jointly with 


her huſband, was aqhudged good, and not within that ſtatute (4). 


Upon the ſtatute of 13. Bliz. c. 7. which empowers the commil- - 


ſioners of bankrupts to ſell their lands, &c. it has been held they 
could not fell copyholds, if that law had not given them power by 


expreſs words, uix. to ſell as well copy as free land (5). So are 5 
ſeveral acts of pariiament which are made to give forfeitures of 
©« lands, tenements, or other hereditaments, &c.” which words 


do not extend to copyholds, but only to inheritances at common 
law. And the reaſon is, becauſe copyhold lands at the time of 
making this and other acts, and long after, were in no eſteem of 


the law ; for the tenants of thoſe lands held them in v:illznage,' or 


at beſt were but tenants at will, and fo not within the proviſion or 
care of acts of parliament. * And even at this day their eſtates 
are held only at the will of the lord, according to the cuſtom of 
the manor : and in many reſpects this tenant has a dependance 
upon the lord ; for he can neither alien nor leaſe his copyhold with- 
out licence; and therefore when either is done, it is as well the 
act of the lord as of the tenant. 


ANOTHER REASON offered why this action would not lie was, 
becauſe the leſſee had not attorned to him in the reverſion, accord- 
ing to the opinion of my Loꝝ D HosARr, in Swinnerton's Caſe (c), 


% 


where a copyholder made a leaſe for years rendering rent, and then 


he ſurrendered the reverſion to the defendant, who was admitted ; 
and in a replevin he avowed for rent-arrear, which, it was faid, 
he could not do, or enter for a condition broken, without the at- 
tornment (d) of the leſſee to him. But this was not much inſiſted 


(a) Harrington v. Smith 2, Sid. 41, * (4 See 4. & 5, Aw. c. 16. and 


73. Ante 45. 11. Geo. 2, Cc. 19. by which attoinments = 


(b) Cro. Car. 24. 1. Leon, 98, are rendered unneceſſary. 


659 Hob. 177. 9 


ha. 
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Grovex on, becauſe the law ſcems to be otherwiſe; for the eſtate of a 
copybolder does not pals by any grant of the reverſion at the com- 
* mon law, to which an attornment is neceſſary, but by ſurrender 
and admittance. | | | 
- CurIa. A copyholder has an inheritance, though he has it 
in the pot, and his eſtate is now fixed and eſtabliſhed by the cuſ- 
tom; and therefore it is reaſon to conſtrue him to be within the 
equity of this ſtatute, and the rather becauſe of late he has been 
held to be within the ſtatute de Donis, c. | 


And fo without farther argument judgment was given for the 
P i , f 


Caſe 31. Wal in again Smith. 

Trinity Term, 3. Will. & Mary, Roll 361. 
* UESTION was moved, Whether a diſcontinuance in an 
da proceſs or in r is helped, after judgment, by the ſtatute of 


» — 


pleading, is aid- Feafails ? 


Fx. hy 3*- And Tyx CovnrT was of opinion, that diſcontinuance of proceſs 
8 3.” or in pleading was helped by the ſtatute ; but where the cauſe is 
rior as in ſupe · diſcontinued and out of court, as in the beginning of this reign 
rior cours. for not holding Hilary Term all cauſes were then diſcontinued, 
4 C. 1. Salk. Which could not be aided by any ſtatute of Feofars, without 
117. a particular act of parliament for reviving thoſe cauſes and proceſs. 
S. O. Cart. 206. In Beecher”s Caſe (a) after a verdict for the plaintiff, there bein 
3. © Holt» ss ſome doubt whether the viſe was good or not, and the plaintif 
319, „ intending to bring a new action, got leave to diſcontinue, in 
*[ 87 ] which caſe the judgment ſhould have been entered, © guid querens 
10. Mod. $7, © nil capiat per breve ſuum, ſed fit in miſericordia pro falſa clamore 
325. « ſus; et pred. defenders eat inde die (b); but inſtead of ſuch 
12. Mod. 8. an entry it was, that the plaintiff by his attorney © went hic in 
307. 421. 578. « curia et fatetur ſe in curid bic ulterius nolle proſequi; ideo conſide- 
—_ 14. 1, Tatum off quod 2 eat inde fine die; and held that it amounts 
700 $32. | Ea to a retraxit, and is a bar to the action for ever, ſo long as that 
1121 judgment ſtands in force. Whereupon a writof error was brought, 
Stra. 139. 734+ and it was ſhewed that there was a diſcontinuante; for the verdict 
947. was 2. Jacobi, and the judgment was 4. Jacobi; and no continu + 
10. Mol. 247. ce from one Term to the other, which might have been aided by 
E Rey. 398. the ſtatute of Feofarls, ir the judgment had been given upon the 
$50.1047-1221- verdictꝭ; but it was upon the retraxit, which is not within the 
2303. 137: ftatute (c): and for this reaſon that judgment was reverſed (4). 
115. 
(a) Beecher v. Shirley, F. Co. 58. (4) But now by 5. Geo. 1. c. 13. 
Cro. Fac. 211. after verdict in any court of England or 
(5) $0 is the entry after verdict upon Hales, judgment ſhall not be ttayed ot 
a demwrrer ; but if upon a gen- ſuit. then reverſed for any deſault of form or ſub- 
it is ** in miſerico- dia quia nen proſecutus ſtance in any bill, writ, original or ju- 
, eve ſuum.” Nor to former dicial, or variance from the declaration 
Edition. And ſee Cro. Jac, 213. of other proceedings. 
(ce) 32. Hen. 8, c. 30. But ſee 4. 4 


5. A. c. 16. ; | 
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*[88] 
Adams againſt Tapling. | Caſe 32. 


OVENANT. The breaches aſſigned were, that the In covenant, on 

{ houſes were not in repair; that the locks were taken breach that the 
away; and that the hedges were broken down, and the n Not 
ditches unſcoured. The defendant pleads an agreement made „ het dle 
between the plaintiff and him, that he ſhould employ a workman plaintiff agreed 
three or four days in and about the repairing of the houſe, which tbat the defend- 
ſhould be a ſufficient ſatis/a#iom, and that he had employed a t ould em- 
workman, &c. Upon this plea they were at iſſue, and there was . PM; i — 
a verdict for the defendant. . © about repairing 


: . * 14 he | 

It was now moved in arreſt of judgment; and the exceptions 223 ja 

taken were, | bad ; for the 
defendant was 


Fins r, Wherean®accord and ſatisfactionꝰ is pleaded; it muſt be obliges to do the 
real; but in this caſe it was no more than the defendant was repairs by the 
obliged to do. original cove- 


SECONDLY, There are ſeveral breaches affigned, and the ; 


. Poſt. 
defendant has only anſwered to the repairs of che houſe, and 8 


128. Dyer, 336. Yelv. 12g. Stra. 426. Ld. Kay. 122. 566. 1072. 10. Mod. 224. 306. 
8. Mod. 242. 236. 345+ 2. Peer, Was. 308. Sita. 46. 575- 615. 1194. 
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2 ſoit is a — in pleading, which is not aided by 4 
TartDLy, The fatisfaction is uncertain, viz.to employ a man 
to work three or four days. 
And for. theſe reaſons judgment was ſtayed: - 

[29 * CURIA. In covenant, where the damages are uncertain; and 
ant to be recovered, as in this caſe, a leſſer thing may be done in 
Cro. Bliz. 193. ſatisfaction, and there & accord and ſatisfaction is a good plea, 
Co. Lit. 212. But ip an action of debt upon a bond, where the ſutn to be paid 
1. Com. Dig. is certain, there a leſſer ſum cannot be paid in ſatisfaction of a 
« Accord” greater. 

(B. a.). 3 3 

Caſe 33. | Bridges againſt Saer. | 1 
2 RESPARS for impoutiding of his ſheep. The defendant juſti- 
to have common | taking and impounding for damage fraſant. The 
for ſheep is ſup- plaintiff in his 2 preſcribed to have a — or ſheeh. 

And the preſcription being traverſed, the jury f. that 
plaintiff had common for ſheep, and alſo for cows. 
An objection was made, that this verd/# did not maintain this 


x 


347- 
S. O. cn. But 1T was ADJUDGED for the plaintiff, 


219- : 
8. E. 12. Mod. 25. Hob. 53. 10: Mod. 300. Ld," N beg. Cowp. 766, Buller's Nitt 
Prius, 59. 1. Burn, 440. Eſpinad,, Diged, 362. | 


Caſe 34. Carter againfl Horner. 2 28 


Hilary Term, 2. Will, Mary, Roll 2244. 


teſtator A N ACTION ON THE CASE was brought on @ wager, wherein 

, .the plaintiff declared, that there was a diſcourſe between him 
defendant concerning a meſſuage in Colt ham, whereof 

1 Edward Darling was ſeiſed in fee, and likewiſe concerning a will 
refidae, which the defendant affirmed to be publiſhed by the faid ard 
remain- Darling, by which he deviſed his eſtate {having a wife and fout 


of his children) in theſe words, © ALL AND SINGULAR the reſt, reſidue, 


1. and remainder, of my e/ate, of what kind, nature, or quality 
& dren, <qually © ſoever, whether freehold or copyhold, which I intend to ſurren- 
1 tobe divided « der to the uſe of my will, leaſes, goods, plate, debts, and chattels, 
„ among „I give anddeviſe to Elizabeth Darling my wife, and to George, 
whe pre 2 « Edward, Elizabeth, and Mary Darling, in ſuch manner and 
nifies the iatereſ « form as hereinafter is mentioned, that is to lay, one third part 
he had in the © to my wife, the other two thirds to my ſaid children, equally to 
VW teſtator de- 
es. | 

8. C. 1. Eq. Abr. 1775. 8. C. 1. Show. 348. Cro. Car. 447. Stile, 281. 2. Lev. 91. 
1. Mod. 100. 2. Chan. Caf. 262. 1. Salk. 236. 3. Mod. 45. 8. Mod. 255. 10. Mod. 94 
- 287. 828. 11. Mod, go. 102. 207. Caſes T. T. 110. 157. 1. Vern. 340. Prec. Ch. 37. 264. 
471. Gib. E. K. 77. 87, 2. Peer. Ws. 523. 3 Peer. WMS. 193. 295, 386. Comyns, 337. 


3. Com, Dig. 425. 2. Bac, Abr. 55. , 
| viſed, 
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viſed, that the ſhare of George ſhould be kept entire till he was of 
full age, * and if any happen to die before twenty - one, then to 
« the ſurvivor, and 7 to be divided; Edward died; Eli- 
zabeth ſurvived z and George died before twenty-one. 


„ The queſtion was, Whether Elizabeth the mother had an 


eſtate for life, or in fee, by virtue of this will? | 

It was ſaid, ſhe had an eſtate in fee upon this difference, viz. 
if the teſtator had been entitled to lands in fee, and likewiſe to 
m lands not forfeited, and had deviſed his lands in fee to 
his brother, & and all the reſt of his leaſes, and eſtates, 
« debts and duties, &c. of which he was poſſeſſed, c.“ there the 
word & eftate,” being put amongſt ſhall only carry an 
eſtate for life, and the rather becauſe of the word . ed (a).“ 
But where the word & eſtate ſtands by itſzIf, and is not mingled 
amongſt perſonal things; as, for inſtance, where a man being ſeiſed 
in fee deviſed his & whole eftate,” there the word  eftate” 
extends to the land, and the deviſee ſhal>take it in ſee (; for 
it is a word which comprehends not only the land itſelf, but all the 
intereſt the teſtator had in it, | | 

E contra. The word © eſtate“ ſignifies the land, and not the 
intereſt which the teſtator had in it; and being in a will, that 
word muſt be conſtrued according to the common and known 
acceptation of it, which imports the land itſelf, and not the eftate 
which he had in the land; and therefore an eſtate for life on! 
peſſes. The words which follow, viz. © of what nature, kind, 
« or quality ſoever, are a further deſcription of the thing deviſed, 
which ig the land, and of what tenure itmay be; fo that the teſtator 
has not left it to the general conſtruction what ſhall paſs by the 
word & eftate” alone. Thus it is in a grant: as if a leaſe be made 
to A. remainder to B. in tail, inder to the right heirs of B. 
who bargains and ſells all his ate to D. nothing paſſes to him 


but during the life ofthe grantor whilſt the eſtate tail is in being (c). 


It is true, by a deviſe of the & whole eftate” it has been held 
that a fee paſſes, but it was upon a different reaſon from the 
caſe at bar, for it was;deviſed & paying debts and legac ies; and 


it happened that the perſanal eſtate was not ſuſficient to do either G 


Adjournatur (@)._ 


(a) Wilkinſon . Maryland, Cro. 
8 Car. 447. 4. Roll. Abr 8 

(b) Stiles, 281. 1. 100. 

(c) 3. Leon. pl. 88. 

(4) Ic is faid, 8. C. f. Eq. Abr. 177. 
IT w45 #8LD, that the word fle 
muſt ugniſy the intereſt the teſtator bad 
in che land, and fo paſs a fee, —See 
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Caſe 3. 


Eaſter Term, 4. William & Mary, In B. R. 
* Burton again Woodward. K 


Declaration in « WARWICKSHIRE, BE IT REMEMBERED, that on Fridy 


Ejectment ; and 


verdiQe. , Trinity, in this ſame Term, before the lord the king and lad 
1. Show. 368. 4 the queen, at We/ftminfter, came Thomas Burton, by Niſia 


Not tuilty ; 
pleaded, 


complete 


« next after the morrow of the Ha 


« ts wit, 


« Blencow his attorney, and brought here into the court of th 
<« ſaid lord the king and lady the queen then there, his certan 
„ bill againſt Robert Woodward, clerk, in cuſtody of the marſh, 


& &c, ofa plea of TRESPASS and EJECTMENT ; and there an 


<« pledges of proſecuting, to wit, Jabn Doe and Rithard Rey; 


« which faid bill follows in theſe words: «© Warwicksan 


« to wit; Themas Burton complains of Rabert Woodward, cle, 
cc in cuſtody of the marſhal of the Marſhalſea of the lord the king 
«. and lady the queen, being before the king and queen themſelye 
<. for that, To wiT, that whereas one Edmund Budd, clerk, on the 
« thirteenth day of Marcb, in the third year of the reign of th 
e lord Milliam the now king, and the lady Mary the now quem 
of England, Cc. at Burton Daſſett, in the county aforeſaid, 
« demiſed, granted, and to farm let, to the aforeſaid Thomas, ur 
« meſſuage, with the appurtenances, ſituate, lying, and being, i 


-« Burton Daſſet afo in the county aforefaid, to have and to 


hold the meſſuage aforeſaid, with the appurtenances 


aforeſaid 
& to him the ſaid Themas and his aſſigns, from the Feaſt-day d 


« St. Michael the Archangel then laſt paſt unto the full end and 
« term of five years from thence next following, and fully to be 

e ;-by virus of which ſaid demiſe the fail 
« Thomas entered into the tenements aforeſaid, with the ; 
« nances, and was poſſeſſed thereof until the aforeſaid Roben 


a afterwards, to wit, on the ſame — gar ver Arr March, in the 
I 


« third year aforeſaid, at Burton Daſſot afore in the county 
« aforeſaid, with force and arms, &c. into the meſſuage aforeſaid, 


with the appurtenances, in and upon the poſſeſſion of him the 


« ſaid Themas entered thereupon, and Mm the ſaid Thann 


4 from his farm aforefaid, his faid term thereof not being ended 
tt ejected, expelled, and removed, and him the ſaid Thann 


« from his poſſeſſion aforeſaid thereof kept out, and yet keeps ou, 
« and other wrongs to the ſaid Thomas then and there did, again 
the peace of the ſaid lord the now king and lady the now query, 
« and to the damage of him the faid Themas ot ten pounds; 21 
« thereupon he brings ſuit, &c. oy | 
« And the faid Robert, by Charles Ballet his „come 
« and defends the force 7 where, &c. and ſays, that he i 


or GUILTY thereof; this he puts himſelf upon the 


% country; and the faid Thomas likewiſe, &c. : therefore lu 


« 2 jury come before the lord the king and the lady the queen x 
 ]eftmin/ter, on Thurſday next after three weeks of the Hi 
« Trinity, and who neither, &c. to take cognizance, &c. becaule 
« 25 well, &c. the ſame day is given to the party aforeſaid ther, 
« Kc. Afterwards the proceſs thereupon is continued * 
5 4 
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« the parties of the plea aforeſaid, by the jury being thereupon 
— 


« reſpited between them before the lord the king and lady the 
queen at NMiſiminſter until Friday next after three weeks of 
« It. Michael from thence next Cowie: unleſs the juſtices of 
« the lord the king and lady the queen aſſigned to take the aflizes 


« in the county aforeſaid ſhall firſt come on Monday the tenth 


« day of Auguſt at Warwick in the county aid, by force 
« fs ſtatute, &c. for want of jurors, &c. : at which, day, 
« before the lord the king and lady the queen wel prog 
« cometh the faid Thomas by his ſaid attorney; the ſaid 
« juſtices before whom, &c. have ſent here their record had before 
« them in theſe words: AFTERWARDS,- on the day and at the 
« place within contained, before Fobn Powel, Knight, one of the 
« juſtices of the lord the king and lady Er the bench, 
« and George Dodſon, Eſq. to him the (ai John Powel and 
« Nicholas Lechmere, Knight, one of the barons of the exchequer 
« of the lord the king and lady the queen, juſtices of the faid lord 
« the king and lady the queen affi to take the afſizes in the 
« county of Warwick, by force of the ſtatute, &c. for this time 
« aſſociated, the preſence of the ſaid Nicholas Lec not bei 

« — nn of the writ of the lord the king and kdy the 


« queen of f non etmes, c. come as well the within-named 
« Thomas 
« their attornies within- contained: and 2 of the jury 
« whereof mention is within- named being called, ſome of them, 
« to wit, George Warner, Henry asg N. Everton, Robert 
« Dedington, 559 h Sherflon, Thomas Coles, William Chaplin, 
« Thomas Thompſon, George Cutterell, Thomas Gardner, and 
Elias Wells, come, and on that the jury are ſworn ; and becauſe 


Bun ron ; 


WoopwanDe 


urton as the within-written Robert Woodward by & n= onneey 


« the reſt of the jurors of that jury have not appeared, therefore Ji di circem4 


others of the bye-ſtanders, by the ſheriff of the county aforefaid ne 


« hereto elected at the requeſt of the ſaid Thomas Burton, and by 
« the command of the juſtices aforeſaid, are added anew; whoſe 
names are annexed to the panel within written, according to the 
« form of the ftatute in ſuch caſe made and provided; and the 
« jurors ſo added anew, to wit, Robert Ouch, being likewiſe 
« called, comes, who, to ſay the truth of the within-contained, 
« together with the jurors aforeſaid hereto firſt impanelled and 


« ſworn, being elected, tried, and {worn, ſay on their oath, Tex ertetat 
« that THE RECTOR Y of Burton Dei the county of Martbict, vater. 


within mentioned, is, and from the time of which the memory 
« of man is not to the _— was impropriate ; and that THE 
« yICARAGE of the church of Burton Daſſet aforeſaid, from all the 


time aforeſaid, was and is an eccleſiaſtical benefice and endowed ; 
and that the meſſuage, with the appurtenances within- contained, 
_ * s, and on the within- written thirteenth day of March, in the ſaid 


« third year, and from all the time aforeſaid was, appurtenant to 
« the vicarage aforefaid, and parcel of the poſſeſſions of the ſame 
« vicar; whereupon the ſame vicarage as before-mentioned 
« endowed, is, and ought to be, enjoyed by the vicars of 
the vicarage aforeſaid for the time being; and that on the 
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into the ſaid meſſuage, with the appurtenances, and was ſeiſed 


4 ſaid Thomas Burton the ſaid meſ.uage, with the appurtenances, 


4 tenances aforcfud, upon the poſieſſion of the {aid Thomes 


< meſſuage, with the appurtenances, as in his demeſnes as of fee 
<< in right of the fad vicarage, until the ſaid Chamberlain Hamerſl, 


c tutes of the kingdom 
« to each month, after the ſaid firſt day of Augnft then next fol- 


all things which by the laws and ftatutes of England were 


. fully completed and ended; and that the faid Thomas Burton 


Eaſter Term,-4- William & Mary, In B. R. 


« fourteenth day of February, in the firſt year of the reign of the 
« faid lord the king and lady the queen, e Hamer- 
« 195 clerk, was vicar of the faid vicarage, and continued view 
« of the faid vicarage, and the faid vicarage had, until his depriva- 
a tion for the cauſe hereafter ſpecified, to wit, until the vi 

« aforefaid became vacant by virtue of a ora Barut in to 
< parliament of the lord the king and lady the queen at M amin. 
wb denn a; oben pai rnd is wa 
<« the Haid lord and lady the now king and queen, made and pro. 
« vided, for the abrogating of the oaths of ſupremacy andallegiance 
« and appointing other oaths ; and that the ſaid Chamberlain Ha- 
« merfley, on the faid fourteenth day of F. „and conti 


tc after the making of the ſtatute aforeſaid, and before the firſt day 
« of Auge 1689, in the ſaid ſtatute mentioned, either on the ſaid 
<« firſt day of Auguſt, or at any time afterwards, did not take the 
« oaths by 12 appointed to be taken, by which the faid 
« er wa f., by =o „ 1 te, of the faid 
« yi was ipje fatto depriv id vicarage the 
« in law 2 ang and that the within-writt:n Ee! 
« Bud, clerk, then being a prieſt according to the laws and ſta- 
of England duly ordained, after the end of 
« fx months, according to the computation of twenty-eight day; 


« Jowinz, and before the end of fix months computed by the calen- 
« dar from the ſaid firſt day of Auguſ then next following, namely, 
& on the twenty-ninth day of Janrary in the firſt year aforeſaid, 
c to the faid vicarage was preſented, inſtituted, and inducted, and 


« requiſite or neceſſary to make him complete incumbent of the 
<« ſaid vicarage (if tne faid vicarage at the time of the ſaid preſen- 
tation, inftitution, and induction, was vacant ; that afterwards, 
« to wit, on the faid 9 January, the faid Edmund Budd entered 


« thereof prout, &c. ; and being ſo ſeiſed, the ſaid Zdmund Budd, 
<« on the ſaid tenth of March, in the faid third year, demiſed to the 


« to hold and occupy the faid meſſuage, with the appurtenances, 
« to the faid Themas and his affigns, from the within-written 
« Feaſt of St. Michael the Archangel then laſt paſt, for and during 
the within-written term of five years then next following, to be 


« after wards, to wit, on the faid thirteenth day of March, in the 
« ſaid third year, entered into the meſſuage, with the appurtenances 
« aforeſaid, and was thereof poſſeſſed prout, c. until the faid 
& Robert i ob,, the fame 13th day of March, in the third year 
« aforeſaid, with force and arms, in the meſſuage, with — 

reer 


entered, 


- 
- 
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« entered, and him from his farm within- mentioned expelled, Bos ven 
« as the ſaid Thomas Burton herein 2 him complains, , 
« But whether upon the whole matter id, by the jurors 
u aforeſaid, in form aforeſaid found, the 12 aforefaid, at the 
« time of the preſentation, inſtitution, and induction aforeſaid, was 
« yacant, the jurors aforeſaid are wholly ignorant, and dn 
« pray the advice and conſideration of the Court, &. And if, 
« upon the whole matter aforefaid, by the jurors aforeſuid, inform 
« aforeſaid found, it ſhall appear to the Juſtices and Court here, 
« that the vicarage aforeſaid, at the time aforefaid, of the preſenta- 
« tion, inſtitution,” and induction ' aforeſaid, was then vacant, 
« then the ſame jurors upon their oath aforeſaid ſay, that the ſaid 
« Robert Woodward is guilty of the treſpaſs and ejectment afore-. 
« ſaid, in manner and form as the faid Thomas Burton within 
« againſt him thereof complains; and they aſſeſs the damages of 
« the faid Thomas, by reaſcn of the and ejectment Wore- 
« ſaid, beſides his coſts and charges by him about his ſuit in this 
« behalf expended, to 12d. and for thoſe coſts and charges to 
« 53s. and 4d. And if, upon the whole matter 'aforeſaid, 
« by the jurors aforeſaid in form aforeſaid found, it ſhall 
« to the Juſtices and Court here, that the vicarage . at 
« the time of the preſentation, inſtitution, and induction aforeſaid, 4 
« was not Vacant, then the ſame jurors, upon their oath aforeſaid, Wy 
« ſay, that the aforeſaid Rebert Woodward is not guilty of the 
« treſpaſs and ejectment within- written, in manner and form as 
« the ſaid Robert within for himſelf in pleading hath alledged. 
« And becauſe, &c. | 2 


9 a” 45> 98] 
| Burton again Woodward. 5 +, Caſe 35. 
PON A $PECIAL VERDICT in ejectment the caſe was Se If the 
thus : | ods > featute . 


N | > My, c.$s. 
The vicarage of Burton Daſſet was a vicarage endowed, to 4 
which the meſſuage now in queſtion. belonged. On the any archbiſhop, 
fourteenth day of February, in the firſt year of King I illiam, one OE 
Chamberlain Hamerſſey was viczr thereof, who was deprived "cow rs 
not taking of the oaths by the ſtatute 1. 7771 & Mary, c. 8. dignity, bene. 
The leſlor of the plaintiff after ſix lunar months, to be com- fice, or promo- 
puted from the firſt day of Augu/t, Sc. was preſented, inſtituted, cn. tote rug 


and inducted to the faid vicarage. | 3 >. 2 


The queſtion was, Whether it was void, or not, at the time of e, Mall be 


ſuch preſentation ? — 


This depended upon the conſtruction of a paragraph of the r, 
ſtatute” made for abrogating of the oaths, and taking of new 26s ? 


$.C.Comb.tgr. 
8. C. Skin. 
« &c. in lach manner as is therein directed, before the firſt day of £4. Ap. a, 
G 3 : uzuſt Stra. 445. 651. 
N i D. ugl. 463» 
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ions, as in this caſe, it 


So upon the ſtatute 2. & 3. Edtu. 6. c. 13. which gives a con- 


1 which act a certain and determ inate time is limited 
or 


- 
25. 
— 


— 
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c 


1689, every ſuch, perſon and pexſons ſo neglecting or 
4 n declared and adjy 
« to be f from the execution of his. or their office by the 
« of fex mont hu, to be accounted from the firſt day of Auguſt; 
And if the ſaid perſon, &c. ſo having neglected or refuſed, {hall 
« not, within the faid /ix months, take the oaths in ſuch manner, 
4 court, or place, as they ought to have taken the ſame before. the 
« ſaid firſt day of Aug, then he, &c. ſhall be inſe fa#2 deprived, 
« Kc.“ Now if the fix months * by this act ſhall be 
accounted calendar months, then the plaintiff had no title, becauſe 
the church was all that time full of Zemerfley.. . es 


I Ir was ARGUED for the plaintiff, that they ſhall be accounted 
lunar months; for in * where the word * uſed, 
the computation ſhall be twenty-eight days. As where an 
I — was brought for uſin 2 ba unlawful game ſeven 
month, upon the ſtatute of 33. Hen. 8. c. 9. it has been held, 
that theſe months ſhall be accounted by twenty-eight days to each 
month (@}. So upon the ſtatute 27. Hen. 8. c. 16. of Inrollments, 
by which it is enatick & that no freehold or inheritance ſhall paſs 
but by deed in writing, and enrolled within ſix months after the 
& date thereof,“ there it ſhall be alſo accounted twenty-eight 
days (b),* In like manner, where a lect is to be held within a 
month after Faſter and Mic bac mas, that month ſhall be likewiſe 
accounted tweffty- eight days (c). | DES 


IT.was/ARGUED- on the other ſide, that © months generally 
ſpeaking ſhall be accounted in the legal conſtruction twenty- eight 
days; as where an act of parliament relates to laymen, it thall be 
conſtrued according to the uſual account amongſt them, viz, 
twenty - eight days (4); but where it relates to ecclefio/tical per- 

ſhall be according to their computation (e), 
It is true, the former of theſe cafes uſually happens, becauſe there 
are more /aymen than churchmen ; and for this reaſon, and upon 
this diſtinction, the authorities cited on the other fide are law. 
Now here is an act of parliament relating only to ecclefraftical 


SER 


oOnnOETETASS SIS 


FECT OUT TO SS ©: Wwe * 


a * to be done, the neglect whereot being penal, it ſhall be 
— according to their months, and not by twenty - eight 
As, for inſtancr, in the caſe of a upon a quare impedit 

the ſix months ſhall be accounted according to the calendar (/). 


ſultation, if the ſuggeſtion be not proved by two witneſſes within 
fix months next after the prohibition granted (g). And it was 


ta) 2. Rell. Abr. gat. Dyer, 218. (e) 2. Roll. Abr. 32. Hob, 179. 


Oo. Eliz. $35, 2 Inft, 320. Lit. 19 
( Cro. Jac. 267. — ee Com. Pig. () Cro. Jac. 166. Yelv. 1c0, 
„% Bargain and Sale” (B. 8.). 6. Co. 62. 2. Inſt. 320. 


(c) Cro. Jac. 167. | (z) Copley wv. Collins, Hob, 179. 
(4) See x. Com. Dig. Ann.” (BY 3. Ach. Abt. 521, Poll. 286. 

6. Cem. Dig.“ Tempe (Ax = 
" j | e 
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never adjudged otherwiſe when the thing related to eccleſiaſtical Bu row 
perſons (a), and very often where it does not concern them, as _ 
upon the ſtatute of 13. Hen. 4. c. 7. for ſuppreſſing riots, Wich 
ves the juſtices authority to enquire of riots within a month after 

offenders are departed, &c. which ſhall be conſtrued according 
to the almanack months, and not by twenty-eight days (IJ. 
The very penning of this act may be a good inducement to ſhew 
that the makers thereof were of this opinion; for there is a time \ 
given to all eccleſiaſtical perſons to come in and take the oaths, 
viz. before the firſt day of Auguſt, otherwiſe to be ſuſpended. 
This is not ſo much a puniſhment as an admonition that they may 
keep their dignities by a farther compliance with the law : then a 
day is given which is a day of grace and favour, to which a | 
is annexed in caſe of not complying ; fo that they ſhall have the 

eſt day to conform to this law ; and therefore the conſtruction 
of theſe words ſhall be according to the ſubject- matter: as if I am 
to pay money on the firſt day of * Mic haelmas Term, it ſhall be paid [97] 
the firſt day in full Term, and not on the eſſoin-day, which in legal 
conſtruction is the firſt day of the Term. , 


| Adjournatur (c). 


(=) But ſee 3. Mod. 58. caſe. S. C. Skin. 314. S. C. 1. Show. 
(% Dyer, 142. 418. 1. Sid. 186. 3068. 8. C. Comb. 191. But Skinner 
Cro. EFz- 227. 835. : reports, that they ſeemed rips to give | 
(e) Hot r, Chief Juſtice, and Tus their jodgment that the fix worth; ſhall 
Count, abjente GrzGoaY, Fuſtices, be accounted near months, and not ac- 
was of opinion, that this caſe, being upon cording to the calendar; that they 
the conſtruction of an act of parliament, doubied, vis. Dorner and Eyes, 
differed from thoſe caſes which related to Fuſtices, e 
eccleſiaſtical perſons, and ought to be Hob. 199. ; that Hot v, Chief Fuſtice, 
conſtrued according to the rules of the faid, that this caſe alone ſtuck with him; 
common low 1 they gnok.eime to adviſe, and that, nowithſtanding, be inclined 
however, and it does not appear that any fortiter at ſupre, S. C. Skin. 314. 
judgment was ultimately given in the : | 


Knight again/? Symms. » Caſe 36. 


FJECT MENT for five cloſes called Furlong, containing twenty An» chectment 
acres of arable and paſture, to have and to. hold the aforeſaid {9 five cloſes 
cloſes of land, &c, Upon not guilty pleaded the plaintiff had a Sensei. 
verdict. ty acres of ara- 
It was moved in arreſt of judgment, for that he ought to demand if ba, ll 
ſo many acres certain of arable and ſo many of paſture; and upon uncertain bow 
this. very exception a judgment in ejectment was reverſed upon a mang acres of 
writ of error brought in tais court (a): the plaintiff declared of a and how 
meſſuage and forty acres of land, meadow and paſture thereunto *22/ure. 


belonging, and did not diſtinguiſh bow much of each. SavelPs Sg... 
S.C. Salk. 254. S. C. Holt, 263. 8. C. Comb. 198. 8. C. Carth. 204. Poſt. 136. 8. Mod. 25 


IA. Ray. 191.297. 1. Show. 364. Cro. Jac. 435. Cro. Car. 471. 3. Lev. 96. Rem. Eject. 28. 
2. Bac. Abr. 170, 1. Burr. 137. 629. 5. Burr. 2073. Cowp. 347. 1. Term Rep. 11. 
(a) Martin v. Nichols, Cro. Car. 573. 
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2. but fee Welch v. Ford, 3. Will. certain «ffer vcrdic, Stgwart y. Denton, 
23. that an tet met c a mefſiuarxe er 1. Term Rep. 11. 
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Eaſter Term, 4. William & Mary, In B. R. 


(a) is expreſs, that an ejectment will not lie of @ cloſe, but it 
2 of a certain — of acres, and the — 
muſt be particularly expreſſed. It has been held, that though an 
ejectment would not lie ds uno clauſo generally, becauſe the {heri 
cannot tell of what to deliver poſſeſſion; yet where a name is given 
to the cloſe without ſetting out the number of acres, it is well 
enough; and this was the caſe of Jenes v. Howell, in Cre. Eli, 
235. But in the fame book, but two years afterwards, it 
was ruled (+) that it would not lie of a third part of a cloſe, though 
a name was given to it; and the reaſon there given was, becauſe 
an ejectment is in nature of 4 precipe, which muſt contain a cer. 
tain number of acres. But that which comes nearer to the caſe 
now in queſtion is the caſe of Weeks u. Sparrow (c), which was 
an ejectment of two cloſes called Guiwel, containing three acres of 
and did not ſhew what each cloſe contained ; which was held 
good, becauſe the quality of the land was mentioned: but Hoven- 
TON, Fu/tice, was of another opinion in that cafe, which ſeems 
to be very reaſonable; for if an ejectment will not lie de uns cla 


-rR>-r599% SY 


becauſe of incertainty, the addition of theſe words which fo] 
viz. & containing three acres of land,” does not make it more cer- ; 


tain, An ejectment © de caftre, villa, et terris, in Kilborough,” ſeems 
to be certain enough ta deſcribe the thing demanded, in order to 
recover the poſſeſſion; but it was held to be too general (d, and 
2 which no habere facias could be * aud therefore 


TREMAIXE, Serjeant, contra. If there be ſuch a certainty of 
which the ſheriff may deliver poſſeſſion, it is well enough (e]. In 
SavelPs wo Þ f) there was neither the quantity or quality of the 
land deſcribed; but here is both: that was an ejectment of a mei- 
ſuage and a clcſe called Devecate Cloje, containing three . 
does not ſay whether land, meadow, or paſture, &c. This action 
is in nature cf a treſpaſs, and therefore it will lie de une e 
(z), or de uno doms (5); but it is not doubted but it will lie de uno 
meſſuagio ſrve tenemento, with this addition, vI2z. tocat. © the Black 
„ Swan (i).“ EE 


Conti. All the 8 this cafe is Ft addition of the 


name, © called The Long Furlo without thoſe words the other 
(a) 11. Co. 55. tenement heing of 3 more cxtenfive figni- 


(5) Jordan u. Cleabourpe, Cro. Eliz, - fication than the word mſſnage, it is un- 


339 certain what is thereby demanded, Cro. 
(e) Cre. Jac. 438. Eliz. 286. Cro. Jac. 12<. and there- 
(d) Yelv. 118. Stiles, 202, ſor- ane jet ment ſor a tenement only has 
(*) Ld. Ray. 1470. been h. Id bad, Stra. $34. But the Courts 


Cf) 21. Co. 55. have endeavoured to get over this oh- 
(x) Benbury v. Yeoman, 1. Sid 295. jeQicn, 3. WII. 23. ; and accordingly 
(6) Co. Jac. 654. Palm, 337 #n e jed ment for n meſſuage and iene- 
1 Leon, 210. Stra. 695. „ ment,” and for ** a mefluage or te- 
(a) Dif. per Tan, ice, . Sid. © nement,“ has been bald ſufficiently 


tenement is dac, Styles 364. forthe word : 
Now 


wn — I - wo _= 


Eaſter Term, 4. William & Mary, In B. R. 
Now names of places are neither neceſſary or material in giving Knreuy 


effion, becauſe they often change with the proprietors; and te 
ſheriff muſt have ſufficient notice out of the record itſelf to give 
-fion. It is a doubt whether an ejectment will lie of 4 cloſe, 
iving it a name without adding the number or qualityof acres ; for 
if an afize ſhould be brought © de uno clauſo vor. Black Acre,” 
it is not good. But here it is very uncertain ; for the plaintiff 
does not ſhew how many acres of each in paſture and meadow ; and 
then to ſay HABENDUM clauſam terri is yet more uncertain ; for 
the word © terra” in legal acceptation comprehends arable 
land, yet it does not relate to paſture : ſo nothing is ſaid of that. 


dan 


And for thoſe uncertainties the judgment was reverſed aſter two 
motions in Trinity Term following. - 8 l 
Loder againſt Snowden.  _ od Loon 


an appeal of 


AFFEAL OF MURDER. The writ was returnable @ die Paſ+ 1n 

che in guindecim dies; but there being a deſect of 

and that being returned by the ſheriff, 2be appellant came into 

court, and by his counſel prayed that he might find ſuretics, Nc. pn wur. 
S. C. 12. Mod, 20. Raſt, Ent. 46. Stra. $54. © 1. Com. Dig. gat. 


Taz APPELLANT appearedat the die poſt (a) by attorney, Appellant's - 
rap oy eee all 75 pm 
5. Burr. 2 


PEMBERTON, Serjeant, took exceptions to the declaration, and Firzg. 95. 
prayed that the defendant might be dif becauſe the ap- . 257- 
pellant appeared by attorney, which in this caſe could not be, ON _ — 
and therefore it was no appearance; and if fo, it is a diſcontinuance 12. Mod. 65. 
of the ſuit upon record. 5 IA. Ray. 434 


Taz CourT having taken time to conſider, the appellee was Hor appellee 
brought to the bar a ſecond time, and then the appellant was there hall be ar» 
in perſon, and ſüreties were taken; but the filing of the warrant 1 8 
of attorney (5) was rejected, SP RP Rs 


The ſame exception was then moved as before, viz. that hs as 
appeal being of a different nature from other actions, it ought to appearance or 
be in propria per fond ſud inftanter appellat, and not per attornatum; de appcllant by 


ſo that there being an intermiſſion, the whole is diſcontinued, and Gd m_—_— 


the Court gives no day over (c). It is true, in an appeal of mayhem, | 
where the plaintiff appeared by attor 22 in this caſe, the de- 3 
fendant prayed that he might — 3 which was done, and —.—— 
| | 3 

ꝛppear in perſon, he ſhall be non · ſuited.— Dyer, 120. Latch. 173. t. Bac. Abr. 186. 76h 


| (4) Sec Tucker v. Macpherſon, x. Bar. 2% . t. Com. Dig. Attorney” ' 
B. 423-3 and Smith 9. Taylor, (B. 6, 6.). X 

$- Burr, 2,98. that the appellant hes 10 (e) Gut ſee Smith v Tayler, 5. Burr. 

the quarto die poſt to appear, 1. Com. 2793 that the Court may, in its diſcre- 


Dig. 521. 2vo edit. tion, allow the app-llee a ſpecial impar- 


(#) Bur ice 2. Jones, 210. fl. Burt. lance to plead any ſpccial matter. 


Faſter Term, 4. William & Mary, In B. R. 


he not appearing in 22 But the law 
is not that the ſhall be demanded of neceflity, becauſe it 
is incumbent upon him to proſecute his appeal; and if there is any 
- aches in him, then it is a diſcontinuance; and if he is de- 
manded at any time, and do not appear, the Court will then re- 
cord the nonfuit, for the muſt be all the Term in court, 
There is a precedent in Ka/ftalfs Entries (b), where judgment 

was given againſt the widow for want of a declaration the firſt 
of the Term. And therefore the appellant having now failed in his 
action, there can be no amendment; aye by arp een 
ſuch favour is given either by the ſtatute or common 
w. | 6 2k ; 
* Cuxia. Though the declaration is void in itſelf, yet it is 
not all one as if there had been no declaration; it is only void fo 
r . 

arraigned again, eſpeci pellant being 
fame Gay in court, and the whole Term ſhalt be taken as one Gay 

| arraignment ve prayed that 
61 AE reer 
. torney, and then if he had not appeared in perſon he ſhould be 
Hie was not arraigned again, but the Secondary read the record, 
The defendant prayed cyer of the writ and return, which was re- 
turned, and read; and then by his counſel moved that it might be 
| entered as it was, and that continuances from time to time might 
be entered, in r into the king's ſervice ; which 
vas granted. en he pleaded a conviction of manſlaughter, 
which was inſiſted on to be a plea in har to anappeal of mur- 
dier, &c. and had his clergy, rayed that his plea might 
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give to ſay, &c. thereby to let him into the benefit of his 
to the appeal. - Clergy, and this for the advantage of the perſon who intends to 
Kel. 306. 108. bring an appeal. 


1 Nes %,  Tamen guere, for the law ſeems to be otherwiſe (dj. 


10. Mod, 216. a2, Mod. 374. Ld. Ray. 557. 2303. $- Burr, 2801. 
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(5) Raft, Ent. tol. 46. placit. x. appeal for the ſame homicide, although 
(c) 3. Mod. 156. the prayer of clergy is not made on the 
(d) it feems to be ſeti led in the caſe of party veing called to judgment, Skin. 
Armſtrong v. Liſle, tat the Court 6770. 1. Salk. 62. Kely,gq. 2. Hawk. 
ought not to delay calling the convict to P. C. 536. 3. Mod. r59, is. ; and 
judgment, and that the conviction of ſee the caſe of Smith v. Taylor, 5, Burr. 


marfluugher and the prayer of clergy 2801. | 
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Fafter Term, 4. William & Mary, In B. R. *[ 101] 


The King egainft Roberts. Liu 38. 
NFORMATION rox £xToORT10N, ſetting forth, That there An informaiiog 
| is a common and ferry- boat, be. for tranſporting of '® — 

and cattle, &c. ſuch a place, &c.; that the uſual mo * — 
for the paſſage of a man and a horſe was a penny, and for a ſcore: padage and fer... 
of ſheep two pence, &.; that the defendant, being a common bot over tu 
boatman, did carry at certain times ſeveral perſons, and ſeveral = Meſs 
ſcore of ſheep; and that during that time he did extort de guibuſe ee wo an, 
dam * ignotis, for the uſe of the faid boat in paſſing over, &. penny for a man. 
v1z. pro tranſportatione cajuſſibet egui two pence, and pro qitibuſ< and horſe, and. 
libet viginti outbus, ANGLICE ſcore of ſheep, four pence, et ſic ſe- — pence fora. | 
cundam ratam, c. The defendant was found guilty. . | — 


Now ſeveral exceptions were taken in arreſt of judgment. — being 
FissT, It is not ſaid from whom he extorted thoſe ſums, but ferry-man, did, 
is 20 — fed & 


only de quibuſdam ignotis, | | yo Ten NS 
SECONDLY, No time certain was mentioned when the wrong dv, e from 
was done, ; | | — perſogs 


THIRDLY, It is not ſaid how many ſcore of ſheep were car- lum of money, 
ried over, or that the defendant carried any, but only that he — 
took for every ſcore, &. | eee patiage, 

Fon the defendant. This is like Martin van Henbect's ing mer 22 
Caje (a), againſt whom an information was brought upon the man and a borſs 
ſtature of 18. Hen. b. c. 19. (which requires that all pipes of wine ws pence; and 
ſhall be gauged, &c. before they are fold, and that ſo much of the — —2 
price as it wants in meaſure ſhall be abated, an pain to forfeit the 5, 59, four 
value to the king and the informer) ſtating that the defendant had for every extor- 
ſold ſeveral pipes of wine, none of which contained one hundred five thing is a _ 
2 bee, gallons, and that he had not abated, 7 but did not — — 

w much was wanting in each pipe; and, for this reaſon, — 

Fox the king. It is not material to name the perſons from whom amy me 
the defendant extorted money ; it is ſufficient if the number be . 
ſet forth ; and therefore an indictment that A. cum viginti ſeptem der a general 
aliis engrofled, &c. has been held good (b), Nay though the charge. 
number ſhould not be ſet forth, yet it ſeems well enough, becauſe s. C. 3. Satk. 
the crime is the taking, and when the fact is found, it is not material 198. 
from how many he took; the verdict finds the taking unlawfully, 3 O. Comb. 193. 
which could not be if the cauſe had not been as, The law 8 
was very nice in indictments till my Lon n DyER's time, but he . 
held that an indiftment guad (the deſendant) felonicꝭ cepit bona cu- S. C. Hol, 363. 
juſdam ig noti was ſufficient (c) ; and the reaſon given by the book 14. Ray. 475. 
is, becauſe the goods may be carried into another county, and ſo Stra. 2168, 
not known who had the property, So here the people may live 


© 8 = 2. Zulſt. 317. (e) Dyer, 99. 
380. 


in 


utter Term, 4. William & Mary, In R R. 


Poa in remote parts who have been carried over the river, and the in. 
{ 102 ] former may not know who they are, or whither they are gone: 
An information As to THE SECOND OBJECTION, that no certain time is 
nee. mentioned, &c. it was {aid, that was not material after verdif; 
"rorving from the it . ahh ward rag oof org ing As for inſtance, 
paſſengers more the ſtatute of 3. Jac. 1. c. 5. e 
. a Re bs pi wr Br o to church, ſhall, within the 
* after his ry, every afterwards, receive 
romatier, mat 14, Gerament, or otherwiſe 7 the (aid Brkt year he e ee 

when ere 
extortion wards ſixty pc ; if he do receive it one year and negleſt 
commit- the next year, and ſu once a year, then for every year he is to for- 
Das ras it ſixty pounds. An information. was brought upon this ſta- 
- tute (a), ſetting forth, that the defendant ſerpſum conformavit, 
- being a recuſan convicted in due form of law, but had not te- 


+> m*@«a_ © 


# 
- 
8 r . . DAo<& avs 


| | good exception upon a demurrer. 
An inſormation Ihen as to THE THIRD OBJECTION, it is not material to ſet 
| —.— er ſorth the number of ſheep, becauſe the tat ing is the offence which 
ig two pense is found by the jury as aforeſaid; and the informer being 2 
for ſcore it it is enough upon evidence to ſhew the fact, and not to 
every ranger, g 
of meep is bed, ſet it forth particularly in the information. As where a ſiſhmon- 
i i do notitate” ger was indicted on the ſtatute 5, Edw. 6. c. 14. (6) for en- 
— "poſing eũ intentiane to fell them again, contra formam ftatuti, 
SS c. which is at unreaſonable prices (c) ; now though a H- 
ohh cannot be within that ſtatute, or ſaid to be an-ingroſſer, 
| Laying fide only, which is his trade ſo to do; yet if he regrate, 
that is buy fiſh in a market, and ſell it again there or within four 
miles at unreaſonable prices, he ſhall be within that ſtatute, being 
indicted that he bought ed intentione ad revendendum, contra far- 
mam flatuti ; which muſt be that he engroſſed, and did not (ell for 
vB" a reaſonable price; for if he did, it would have been given in 
GR evidence to the jury, but the fact was otherwiſe proved to them, 
Aud therefore the certain matter need not be ſet forth. So an in- 
formation (4) per viam corrupte barganie et chevianſiæ fact. the 
defendant did reccive ſo much, &c. now though the 1 was 
7 not certainly ſer forth, yet che receipt being proved to the jury, 
L103 J chat was held ſufficient.” * As to Van Henbecl's Caſe, it does not 
Dy appear by the report, whether judgment was given after verdict, or 
upon a demurrer ; but, be it as it will, his offence was againſt a ſta- 
tute, whereas this is an offence at the common law. An indictment 
againſt an innholder (e) upon the ſtatute of 13. Rich. 2. c. 8. and 
4 Hex. 4. c. 25. (J tor that he exiftens communis flabularius ven- 
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(a) Cro. Jac. 365. () Cro. Jae. 610, . 

(5) Rep-aicd by 12, Geo. 3. c. 71. (f) Tree ſtatutes are repealed by 
125 Cro. Car. 314. 21, Jac. 1. c. 21. and 28. 
(., Cro. Jac. 240, 


didit 


— 


Eaſter Term, 4. William & Mary, In R R 


t diverſis ſubditis infra domum mam ſionalemʒ he was found guilty; Tur Kms 
124 ax 9 in arreſt of j t, that ſelling in his man- 1 
Gon-houſe diuerſis ſubditts is no o if it was not in an inn 
and to his gueſts; yet the indictment was held good. 12 

Cur1a. Every taking is a ſeveral offence and extortion, and 
here are a whole heap of offences — It may be as 
well ſaid that an indictment for ba will be good, ſetting forth 
that the defendant beat ſo. many of the king's ſubjects between 
ſuch a day and ſuch a day (a). The caſes cited by the counſel for 
the informer will not warrant this judgment. As to that upon 
the ſtatute of recuſancy, it is very uncertain. becauſe. it is not 
ſaid when the defendant was convicted, or when he conformed, 
Fer then yaoy mage Hold on Bo 08) 0a a rac <a 
the fiſbmonger was upon the purview 

2 foreſtalling — won ed intentione ad revendendum 
is well enough, and the defendant to excule himſelf ought to have 
produced ſome evidence at the trial to bring himſelf within the 
proviſo of the act, viz. that he dwelled within a mile of the ſea, 
and bought the fiſh to ſell at reaſonable rates. 

The judgment was ſtayed. | 3 

THen a motion was made, that the defendant might be bound _ 


to the good behaviour, ſeveral affidavits being produced that he 
continued his extortion to that time ; but it was denied, I 


(«) Ser Michel e. Neal, Cowp. $28. 2. Hawk. P. E. ch. 2g. et, 82. 


1 5» 


*[ 204] 


| . Barſdale againſt Drew. Cale 39. 
WRIT or ERROR upon a in the common pleas, and tra nge 
the e wes wt in the king's bench, | — common 


| be 
The plaintiff brought a certiorari to remove the recognizance firmed in 
itlelf into this court, which was given in the court of common king 
pleas upon the allowance of the writ of error, ſo that he might 
ſue out a ſcire facias againſt the bail. 

But it was that the court of king's bench could not nt 
„ which is de atone 
not to be removed by certiorar! ; for that only removes tenorem pleas, and then 


recordi, and not the record itſelf. A certiorari like this was ie . fle 
brought in Zafter Term 10. Ei. (a) to remove the record of a 4. % 


verdict out of the common pleas in order to bring an attaint againſt | 
rr regen OY 
writ had ever been allowed ; for the cl-rk of the treaſury in the 39% f. 46. 
common pleas, upon the removal of the record itſelf, makes this 3 . 
— ＋ 1 on D 10. —_— 11. Mod, 170. 246. 
* 317. 1. . . Raym. ” - . 

1615. l. Rep. 269. 1. Burr, 40g. 3 N 2 


{a} Dyer, 275 2, 


entry, 


— IR 


Eaſter Term, 4. William & Mary, In R. R. 


Banzoars entry, vrz. ©quod recordum removetur virtute brevis de certiorand,* 
oi which removes only tenorem recordi. For although Mr. Fitzher. 
92 bert(a) ſeems to be of another opinion, where he ſays, that « if 
« a man recover in an affize of novel d;ſſeiſin before the juſtices d 
& affize, and before execution the record is removed into the chan- 
« cery by certiorari, he may then ſend it into the king's bench, 

&c. this mult be intended where a writ of error is depending. 


E contra. Bail in inferior courts is taken upon THE ROLL itſelf, 
"and fo part of the record; and therefore when that is remoyed, 
the recognizance muſt come with it; and upon the affirming the 
jadgment, a ſcire factas may be brought in the king's bench again} 
dne bail, who cannot plead © nul fiel record,” becauſe the recogri. 
zance is well removed (6). But in the courts at W:fmin/ter the 
tecognizance is taken by itſelf, and is no part of the record upon 
"THE ROLL ; and therefore a certiorari may be to remove it, though 
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it cannot remove the record itſelf, 
- And it was allowed accordingly. 
(=) Fiz. N. B. 244 4 (5) x. 84. 213. | 
: *f 105 } N f 
; S Chievly againſt Bond. 


Hilary Term, 3. Will. & Mary, Rall 37. 


5 The ftatore of A N ACTION ON THE CASE was brought upon a promiſe made 
bandes ex by the defendant to pay a bill of exchange drawn fourteen 
. | A 
v ; | wg . 
to all-accour's The defendant pleaded the 21. Fac. x. c. 16. of Limitations, the 
l, but not ords of which ſtatute are, © all actions of treſphis, &c. al 
— actions of ac compt, and upon the caſe (other than ſuch action 
* py Mio « which concern the trade of merchandiſe betwegn merchant and 
1 gere ſervants) ſhall be brought, &c.“ 

e Canth. 226. The plaintiff replied, that the bill was a negotiating bill, and 
9 that it was upon an account between merchants, C-. 
256. 456- The defendanc demurred, and had judgment, becauſe the fla 
| RT: ** rute excepts only accounts which are current merchants 
"BE Su. 35, and not any which are frated; for if an action is brought again 
9. Mod. 32. a drawer for value received, that is no account current, but 

E an amr fark. 

5 Gilb. E. . 224. Firzg. 31. 1704289. . Peer Wms, 742. 2. Peer Wins. 144. 374. 3. Per 
Ws. 143. 563. 836. 2. Saund 124. 12. Keb. 622.: . Lev. 289. 3. Sid. 465. 1. Vent, by 
HO 70. . Med. 311. Comy, Rey. 7% 6. Com. Dig. Temps“ (G. 6.) 3+ br. 
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* Philips againſt Bury. _- Caſegt 

, R. COLMER, a fellow of Zxeter College, in Oxford, was Tye fnndve of 
' expelled by Dr. Bury, the rector, &c. for incontinency. Exeter 


The faid Ar. Colmer ap to the Bi Exeter, in Oxford, ap- 
whois THE VISITOR of the college. He oboe ar, be appeal pon ts B- 


for the time being v1s3 Tot, and directed that he ſhould vifit when requeſief-by the college, and if * 
not requeſted, that he ſhould wt 4 de guinguenaie in quinguennizm ſemel per ſe vel CoMMuntaniu 
% ſuum ; that if he ſhould proceed to deprive the reftor, or expel any ſcholars, and they cannot 
acquit themſelves of the charge, they ſhall be removed without appeal, dummods ad expulfionem 
© $CHOLAR1S | concurret conſenſus tECTORIS et TRIWM ex SEPTEM maxime ſenioribus : of ad 
* amotionem RECTORIS per bujuſmodi £>14COPI COMMISSARE UM clam conſentientibus QUATVOR ex 
« $ry7T+ M maxime ſenioribus,''—if, under theſe powers, Tit vitro appoint 2 commiſſury to 
examine the appeal of a ſcholar expelled by abe refer, us may, within five afterwards, 
appoint a vi/fiiation ; and if the cector and ſcholars prevent him from exercifing his viſitatoriai functions, 
he may, on tbe rector neglectins to appear to a ſummons to anſwer far this offence, deprive the rector 
without the conſent of the four ſenior fellow s for contumacy, although contumacy is not one of the 
offences mentioned in the ſtatutes of Tws yournDen ; for the power of depriving any member for 
teſiſtance to his authority is incident to his office of v131Ter ; and the appointment of the commiſ- 
fary for the purpaſe of hearing the appeal not being a viſitauon, be had a right to viſit within the fivg 
years, But if the visit vos had exceeded his authority, the juſtice of this ſentence of deprivation 
is not examinahle in any court of law ; for it is within his gezeral viftaterial , and THE FOUNDER, - 
do appointing a vts1ToR, has made him fo far the ſole and exclufive judge reſpeQing the management 

of the callege.—S. C. 1. Show. 360. 8. C. Comb. 26g. 314. 8. C. 1. Salk; 402. S. C. Carths 
18380. 319. 8. C. . Ld. Ray. 3. 8. C. Skin. 467. 5. C. Holt, 403. 725. 8. C. Show. C. P. 

13 1. Roll, Abr. g14- T. Jones, 175. 1. Mod. 83, Fzg. 305, 3. Ack. 662. 10. Mod. 48. 
2. Stra. 797. t. Burr. 1 58. 400. Caſes T. H. 218. 2. Will, 205. Cowps 115. 1. Bl. Rep, 


22. t. Term Rep. 650. 2. Term Rep. 290. And foe © The law of Corporations,” by S. Kyd, 
Eſq, title „ Vierror,"” ; 24 
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- See the pleading be defendant pleaded, that the meſſuage in the declaration, 


ejectment of a meſſuage in Oxford, upon the demiſe 
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an inhibition to any further inſt the 
appellant ; and made an order requiri recior pd ons to 
ive an account of theit proceedings, /ub pend juris et contemptii. 
This order was ferved upon the rector and fellows ; and then 
ſent a ſubmiſſive letter to the bifbop, and no farther proceedings 
were had for ſour months. Aſterwards Dr. Maſters was com- 
miſſioned to determine this appeal in a formal viſitation ; for 
which purpoſe a citation was fixed on the -door of the 
college, requiring the rector, &c. to appear on Saturday the 
twenty-third of March 1688-9. He appeared accordingly, and 


| tendered a proteſtation ; but the commiſfary proceeded to give 


ſentence for Mr. Colmer to be reſtored, and awarded him 
marks for coſts. Some time after this ſentence the rector and 
fellows proceeded againſt Mr. Colmer (as pretended fellow) for 
another act of incontinency, who again to the biſbey, 
and he received the appeal a ſecond time, and reſolved upon 
@ viſitation in perfon ; and in order thereunto he ſent a citation to 


of 107 J] the college, dated the ſixteenth of * May 1690, and came himſelf 


to viſit on the ſixteenth of June following. When he came the 
chapel doors were ſhut, againft him. Then he appointed another 
viſitation on the wre. of 755 following; and coming 
thither, the rector and fellows a proteſtation under the com- 
mon ſeal, becauſe, by the ſtatutes of the college, he was to viſit 
but once in five years, and having viſited fo lately by his commiſſary 
he could not come again ſo ſoon. Whereupon the b:i/hop ſuſpended 


| fre of the ſeven ſenior fellows (having-ſuſpended eleven in all) 


and reftored Afr. Colmer, and proceeded to deprive the refer; 
and then ſeven of the ſenior fellows, who were ſo after the fu 
fion of the other, choſe Mr. Painter to be the rector. Dr. Bury 
continuing till in poſſeſſion, the leſſur of the plaintiff 7 


uinter, Sc. 


_ ar large, S. C. is the freehold of the college; and that he being rector thereof did 


1. Show. 300. 
n 


enter in rizht of the ſaid college, &c: and traverſed that the leſſor 


of the plaintiff was rector at the time of the demiſe, &c. 


| The plaintiff replied, that the meſſuage belonged to THE cot- 
LEGE, and that he was rector at the eee of the leaſe made, et loc 


petit quid inguiratur per patriam; and being at iſſue, _ 


Tux jury found a ſpecial verditi, that Exeter College is a body 
incorp« rate, founded by Walter Stapleton, by the name of 
« rector and ſcholars, c. and that ſeveral good laws were made 


dy the ſaid founder for the better government of the ſaid college ; 


and among the reft they find, that every ſcholar is enjoined to 


- - the ordinary vistrox thereof, by which it was directed at what 
＋ 4 | | ge. " RA ; 


take an oth before the rector, &c. to obſerve os ſaid laws, and 
if he ſnall be expelled never to appeal : that the Biſbep of Exeter 
for the time being was, by a ſtatute ——— — 


ought an, 
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time he ſhould viſit, viz. when required by the college, a. Pare 


uinquennio in guinguen nium ſemel per ſe vel commiſſarium ſuum, 
22 — ; * at the time of Mr. Colmer's Were 82 255 EY 
biſhop was VISITOR thereof. Then they find ſeveral ſtatutes 
made by the founder, and amongſt the reſt the ſtatute de viſitatione 
28 aforeſaid, They find another ſtatute, by which it is provided, + [ 108 J 
« That if the biſhop proceed to deprive the rector or expel any 
« /chalar, and they cannot acquit themſelves of the | 
« againſt them, then ameveantur fine llatione vel ulteriori 
« remedio, dummodo ad expulſionem ſcholaris concurrat conſenſus © » 
« reftoris et trium ex ſeptem maxime ſenioribus tunc in univerſitate 
« præſentibus ; et fi ad amotionem rectoris per hujuſmads epiſcopi 
« commiſſarium etiam DN ex ſeptem maxime 
« ſenzoribus ſupradiftis.” They another ſtatute entitled, 
« Propter quas cont RECTOR @b Fo priuari debet; in 
which ſtatute ſeveral cauſes are particularly named, and by which 
it is directed in what manner he ſhall be removed, v:z. he ſhall be 
admoniſhed by the fub-refor and five fenior fellows quietly to 
depart ; which if he refuſe (within a certain time therein limited), 
then that the b4ſhop ſhall be acquainted with it, who is empowered 
to hear the accuſation, and, if he find ir true, to remove him from 
his office, &c. They find THE CHARTER of Queen Elizabeth, 
by which it was incorporated de nove, and being A HALL before 
was then made. A COLLEGE. They find that, before the leaſe 
made, James Colmer was convicted before the rector of incontinen- 
cy, there being preſent alſo at the ſaid conviction the ſub · rector and 
five ſenior fellows of the college; that he was expelled ; and that he 
appealed to the biſhop, who appointed Dr. Mafters his commiſſary to 
hear and determine the ſame, They find, that the commiſſary came 
to the college on the twenty-ſecond of March for that purpoſe, and : 
did fit in the chapel'; that Mr. Colmer appeared before him, but 
that the rector did not come, but made a proteſtation in writing, 
ſetting forth © the-oath of a ſcholar not to appeal againſt him for 
« expulſion ;” and therefore he denied the authority of the com- 
miffary to examine this matter; that, notwithſtanding this pro- 
teſtation, the commſſary proceeded to hear and determine the fact 
ex parte, and reſtored Mr, Colmer:; that afterwards, upon the 
ſecond removal of Colmer, the b:/hep iſſued forth a citation for a 
general viſitation on the ſixteenth day of Zune following ; that he 
came tothe college, and was hindered by THE PORTER fromentering 
into the chapel, which is locus v:ifitationis ; that the ſaid porter was 
then under the power of the rector, who departed re infectã; | | 
that the bj ſummoned another viſitation on the twenty- & ] 
fourth day of July following, againſt which the rector, Sc. 109 
proteſted (being within the time), inſiſting on the ſtatutes of the 
college, a bound by oath to obſerve ; that the bihop 
received this proteſtation guatenus de jure, and that the rector 
diſagreeing to this viſitation departed in contempt of the court x 
that he was ſummoned ſeyeral times to appear, and refuſing was 
pronounced contumax, and thereupon was deprived by the conſent 
Vor. IV, H of 
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of four of the ſeven ſenior fellows not ſuſpended, who were then 
reſident in the univerſity, but who were not ſeniors but by the 
deprivation of Dr, Hern, and by the ſuſpenſion of five others; 
that after this ſentence Mr. Painter, the leſſor of the plaintiff, 


was choſen rector of the ſaid college, &c. who made the leaſe, c. 


This was the ſubſtance of the ſpecial verdict (which was very 


long), ſo far as neceſſary for the underſtanding the points which 


were raiſed upon it, which were three. 


Fist, Whether the local ſtatutes of the college did not take 
away the power THE VISITOR had to give ſuch a ſentence a 
deprivation ? If not, | ; | 

SECONDLY. Whether the concurrence of any other perſon w 
neceſlary to ſtrengthen his authority ? 

TrixpLyY, Whether this ſentence was examinable in a 


other court ? t . 


As to THE FIRST it was argued, that though, by the ſtatutes of 
the college, the biſbep had power to make a formal viſitation 

de guinguennio in quinguennium,” yet theſe words are notreſtrifiye 
of his power, but directory to him; for eo nomine he is A VISITo, 
and has power to come at any time to hear 1 
upon complaints made ( a), though not to make a formal viſitaticn; 
and this is ſuch a power which cannot be reſtrained but by negative 
words. Dr. Maſters came not as 4 viſitor, but for a particular 
purpoſe, to hear and determine the appeal of a ſingle fellow. He 
was not to viſit the whole college; his commiffion gave him no 
ſuch authority: neither can the coming of the b1ſhop himſelf on 
the ſixteenth day of June be called a viſitation. It is probable 
he might have an intention to viſit, but was prevented by the 


* [ 110 ] oppoſition then made to his ® authority ; and it would be a very 
> abſurd thing to ſay, that he being hindered did viſit the college, 


If fo, then his coming again in July muſt be a viſitation warranted 
by the laws of the "founder ; for it was in general, to hear com- 
bf cv and to thoſe diſorders which were made by the 
former contu of the rector and fellows z and it is a vain thing 


to ſuppoſe that intention of the founder, or of his laws, was, 


chat ſuch diſorders ſhould not be examined till five years after- 


Wards. 


25>. Mod, 68 
12 Mod. 232. 


THE SECOND POINT. There is no neceſſity for the concur- 
rence of any other perſon to ſtrengthen the authority of the b:ſbep. 
When A visrrox is appointed by the founder, the corporate body 
is ſubject to no other perſon; it is to be governed by him accarding 
to the local ſtatutes made and publiſhed by the founder; and there- 
fore the ſtatute of 43. Elix. c. 4. ſ. 3. which impowers commiſſioners 


" 


(a) But he can only decide private diſputes between members of the college 
Dorp. 378. 8 | 


* 
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ifit hoſpitals, provides againſt their authority where any 
65 ofer appointed by the feunder {a). In this caſe the 
l 


of Exeter is appointed by the founder to be viſitor ; he is to 
have the continual inſpection of this college ; this is a right 


- 


ranted to him without any implication of law; he has propriam 


+ ud alienam juriſdifionem z for notwithſtanding he is made by 


the appointment of another, yet he has an immediate authority 
in his own right ane vISIToOR, which is veſted in him by the 
law ; he has the 

and if any other perſon ſhould endeavour to viſit this college, he 
might have a prohibition (5). Now A VIS TOR gquatenus ſuch has 
always a fufficient authority to deprive without the concurrence 
of any other perſon; and this authority is not abridged by the local 
ſtatutes of this college ; for though it be ſaid, that if the biſhop proceed 
todeprive the rector or expel a ſcholar, & amoveantur dummodo ad ejus 
« expulfionem concurrat conſenſus reftoris et trium ex ſeptem ſeni 

« A yet this mult relate only to the expulſion of a ſc 4 
for though the rector be nam d, yet certainly this cannot 


concern his deprivation ; for if it ſhould, then his own conſent is 
required to his own deprivation, which is very incong 8 


The next clauſe is, © þ contra rectorem ad amotionem per 2 
« commiſſariumys &c.” There, it is true, the conſent of four of 
the ſenior fellows is requiſite ; but that is only to his deprivation 
by the commiſſary, which is not this caſe, for he was deprived 


end of the ſame clauſe, where it is nom negamus ei (that is 
retort) & omnes exceptiones juſſas, c. ad dominum- epi P 
which muſt be, that if he is deprived by the commiſſary he may 
appeal to the biſbop ; which ſhews that the power of the commiſſary 
is reſtrained to the conſent of the four ſenior fellows, but 
the biſbop himſelf, by virtue of that power which is incident to him 
28 VISITOR, has an abſolute authority to deprive without the con- 
currence of thoſe fellows. This authority is derived out of that 
fulneſs of power which the founder had in himſelf. It is not like 
any juriſdiction of the courts at law, nor to be guided or examined 
by their rules. It is true, by this laſt clauſe, that original power 
which the bi/hop had guatenus vis rox to deprive, &c. may ſeem 
to be reſtrained, and that there ought to be a deprivation by the 
commiſſary firſt, and then an appeal to the biſbop ; for otherwiſe itis 
lice an original order made at a ſeſſions of the peace to which any 
ſtatute directs an appeal, and thergfore void (c). But che caſes 
are not parallel, becauſe a juſtice e has his authority from 
particular ſtatutes, but A vis ron has his power by the common 


e viſitor himſelf, .* This 8 plain by the ne [111 } 


law. It is true, he is named by the Founder, but he is veſted with 


power by the law. In the next place, it would be very abſurd to 
conſtrue this local ſtatute to extend to the deprivation of the rector 


(«) Sce St. John's College, Cam- (e) See Rex v. Aberford-Faſt,z Ld. 


bridge, v. Toddingron, 1. Burr. 158. Ray. 798. 1. Conſt's Edit. of Bott's 
(5) Year Book 6, Hen. 7. pl. 14. Poor Laws, 221. 
Fitz, N. B. 42. a. 


H 2 dy 


ie power which was originally in the founder, 
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by the commiſſary, and not by the biſboſy becauſe it cannot be ima- 

ned that a deputy can do what the perſoif from whom he derives 
his authority cannot do; but if ſuch conſtruftion ſhould be made, 
that there muſt be firſt a deprivation by the commiſſary, then if he 
ſhould refuſe to deprive or agree with the fellows againſt the biſhop, 
the power of A vistrox would be of very little force. But 
admittipg ſuch a concurrence of the fellows neceſſarv, it is ſuffi. 
ciently found by the verdict, and ſet forth in the pleadings, that the 
deprivation of the rector was with the conſent of the ſeven ſenior; 
then in the univerſity, and the ſtatute doth not ſay that they ſhall 
be reſident in the college, fo that it is ſufficient if they are the 
ſeniors of ſuch who are then prefent;; and it does not appear b 
the verdict, that the five who are ſuſpended were after that 
penſion preſent in the college ; but on the contrary it is found, 
they were called and did not appear. | 


2 [ 112 1 „Tur THIRD PoINT. This ſentence is not examinable in 


any other court 4. — This may be enforced from the nature of 
ecleemoſynary corporations, and from many authorities in | the 
books (6). Now as to the nature of ſuch corporations, they are 
by law ſubject to A vIsITOR,' the extent of whoſe power reaches 
as well to the head as members. It is true they have a freehold, 
but it is ſub-modo. The charity was given by .the founder, and 
thoſe who partake of it muſt receive it ſubject to ſuch limitations 


11 as he thought fit to impoſe upon them. He has appointed a perſon 


* 


to viſit them who is Ee vices agere; he is made fide; com- 
miſſarium ; and therefore the ſentence given by him ſhall be 

eſumed to be the ſentence of the founder himſelf, which cannot 
be though unjuſt, eſpecially by thoſe to whom his charity is 
| and if not unjuſt, then not to be examined elfewhere. 
Then as to the authorities in the books, the conſtant courſe has 
been to deny a mandamus. when prayed to reſtore any perſon 
deprived or expelled from ſuch a corporation (c); and there is no 
precedent in the old books of any reſtitution in ſuch caſe to 
a monk, prior, &c. Dr. Gveney, preſident of Magdalen College, 
was deprived by the Biſhop Minton, who is viſitor ; he appealed 
to THE QUEEN in chantery; and it was reſolved that it did not lie; 
for it was not within the ttatute of 24. Hen. g. c. 12. becauſe that 
directs to whom appeals ſhall be made in cauſes only of ſpiritual 
juriſdiction ; but a college is nota ſpiritual corporation, neither is 
the act of6deprivation of — — It is true, the book 
ſays Cd), that « becauſe there Mis no appeal, ex hoc ſeguitur that the 
c party may have an aſſiae; but certainly that could never be the 
opinion of my Lord DYER, becauſe the governor of a college has 


(=) Dyer, 209. - 3. Mod. 265. Carth. 92. Caſes. Temp. Hard, 213. 
Skin. 13. 1. Bl. „ 22. 25. Andrews, 176. 

1» Wilf. 266. | (c) Sce x. Com. Dig.“ Mandamus (B. 
+ (5) See 2. Show. 74- 1. Sid. 71. (4) Dyer, 209.—-See Lord Halt's 
1. Lev. 23. 2. Lev. 15. 2. Jones, opinion on this point, 2. Term Rep. 


' 275. 1. Mod, 34. 3. Mod, 265, 355 : 


LR: | | not 
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not ſufficient eſtate in law to maintain an afſize ; for he alone, Fun: 
without the whole body aggregate, has no ſole ſeiſin or right in þ-. ©» 4 
any thing 3 to the corporation; therefore that ſequel we 
cannot be law. But — it to be the opinion of the Career 
Jusricx DYE8R, it ſtands ſingle by itſelf, without any authority to 
ſupport it; it is no judgment in law; and my Loxp HA in 
Appleford's Caſe (a) affirmed, that an aſſize would not lie. And 
the reaſon is plain, becauſe where a proper court has * an original * [ 113 ] 
juriſdiction, no other court will examine their judgment after 
ſentence given. So is Bunting's Caſe (b), viz. If there be a 
ſentence in the ſpiritual court to diſſolve a marriage, though it be 
againſt the reaſon of our law, yet the Judges uſually give credit to 
it, becauſe the court which gave the ſentence had the proper and 
original cognizance of the matter. The ſame reaſon was given 
in XKenn's G e (c), which was cited as a d for the judgment 
in Dr. Widdringtor's Caſe (d); and hkewiſe in the caſe of 
Alien v. Naſa (e), where a ſpiritual perſon was deprived by the 
high commiſhon court for a contempt to the ordinary generally, 
without ſhewing any particular cauſe, and it was held good ; for 
the court of king's bench gives credit to ſentences given by proper 
judges. Theſe are modern authorities, but grounded upon former 
reſolutions in the law ; for in the _ year of Edward the Third 
one Shirax (] was warden of a lay hoſpital, and deprived by the vi- 
iter ; the archbiſhop being patron put in Poplington, and Shirax as 
warden brought an afſize ; the archbiſhop pleaded nul tort, &c.; 
and Poplingten's plea was, that the demandant ought not to ſue as 
warden, for he was deprived by THE VISITOR ; and it was the 
opinion of HERLE, then Chief Fuſtice of the common pleas, that 
whether the deprivation was right or wrong, it was not examinable 
in that court ; for if he is deprived of his name of dignity by the 
ordinary, he muſt recover it again before he ſhall ſue by "that 
name (g). The court of mar/halſea is reſtrained to three of 
actions, viz. to contratts and covenants where both parties are of 
the houſhold, to treſpaſſes when either party is of the houſhold, 
and to other treſpaſſes within THE VERGE when neither plaintiff 
or defendant is of the houſhold. An action on the cafe upon an 
aſſumpſit was brought where neither of them were of the 
houſhold (þ) ; the plaintiff recovered, and the bail of the defendant 
was taken in execution, who brought an action of falſe impriſon- 
ment, and had judgment. Now this matter was in a collateral 
action, yet no inference can be made from thence as to the caſe at 
bar; for the proceedings in the Marſhalſea were coram non judice, 


_ and therefore examinable in a ſuperior court; but it does not follow 


9 1. Mod. 33. See 2. Term (JI Ver Bock 8. Edv. 3. pl. 69. b. 
356. 
55 4. Co. 29. Moor, 169. (g) Book of Aflizes, 13. ASM. pl. 29. 
c) 7. Co. 41. 2. Roll. Abr. 219. 18. A. pl. 31. | 
(d) 1. Lev.23, 1. Sid. 71. Raym. (5) Caſe of the Marſtalſea, 10. Co. 
31. 68. 76. b. : 
(s) 2. Ro. Abr. 219. 699, 1. Jones, 


393» e 
4 | from 


* 
* 
* 
i 
q 
- 
J 
oy 
* 
cy 
4 
1 
' by 
7 6 
* 
9 
i 
is 
? 
* 
* 
= 
3 


% 


*f 114] Trinity Term, 4. William & Mary, In B. R. 
Pure: from thence that this ſhould exami 
3 this Court examine the proce gn 


Bev. 


a viſitor in a formal and lawful viſitation, when he | 
proper juriſdiction to viſit. -* Neither is it any objection to fay, 
that the viſitor had a qualified power, vi. to deprive for contumacy 
and for no other cauſe ; for if that is examinable here, then the 


Court takes upon them the office of viſter, which was never ins 


tended by the 2 _y been ſaid, 794 the Pur flap 1 
freehold in his office, therefore ought to be the 
law, and to have the privilege of applying Tt cy ; 5 
courts for relief againſt any injury done by A VI;ITOR 3 but thi 
objeQtion allo fails, for his freehold is gone by deprivation, for that 
works an abſolute avoidance of it. If it ſhould be farther objected, 
that disfranchiſements of corporations, decrees made by com- 
miſſioners of ſewers, and proceedings of commiſſioners of bank- 
rupts, are examinable in this court, yet from none of theſe can 
it be inferred that the proceedings before A visiTOR ſhall be 
likewiſe examined here; becauſe in thoſe former inſtances the 
perſons are not truſted with a power of judicature, what they do is 
extrajudicial; but in this caſe THE y1s1TOR has the ſole and ablo- 
ute determining and judging of the actions of thoſe who for the molt 
part ſubſiſt by the charity ot the founder; he is made a judge by the 
common law; and though it ſhould be ſaid that the King cannat 


commiſſion any. one to exerciſe ſuch a deſpotic power, yet the 


common law gives that authority where the conſent of all ar; 
involved. 


E contra. For the defendant it was argyed, 
FirsT, This ſentence of deprivation is void: 
SECONDLY, If not, it is examinable in this court. 


THE FIRST POINT. It is void, becauſe if a founder appoint 
—— and - preſcribe rules to his authority, both as to time, 
perſon, and place, and that power, thus circymſcribed, be not 
exactly purſued in his proceedings, and in all its circumſtaices, 


it is not only error, but all is coram non judice. Now the viſitor 


has no authority but what was given to him by the feunder ; 
and his power being reftraiazd, if he exceed, then he acts without 
authority (a), and is in the fame caſe as if the Juſtices of the 
common pleas ſhould receive appeals of murder or felony, and 
attaint the defendant ; it is all void, for they have no ſuch authority 
by their patent: fo if a ſheriff hold his tourn other than 
within a month after /{ichaelmas or Eafter, all indictments and 


b [ 115 ] preſentments taken before him are * caram non judice; becauſe by 


and if it do appear to this Court 


tie ſtatute of 13. Eaw. 3. c. 15. he is enjoined to hold it within 
that time. I flere can be no difference between theſe inſtances 
and tae proceedings of 4 viſitor, who muſt be ſubject to thele 
particular rules and orders, by 2 is eſtabliſhed; 

he has exceeded thaſe rules, 


() Year Bock 22. Edw. 4. pl. 31. a 


then 


„ wo > 4 a te = ro een. 
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then his ſentence will be pronounced to be void. Another thing 
to be obſerved is, that the viſitor had no power to hold this court 
either by preſcription or charter; it is neither found ſo by the ver- 


dict, or given to him: but if it ſhould be admitted that he had 


power by charter, yet he could not give ſuch a ſentence, becauſe 
ſuch a judicial power could not be delegated by the founder, who 


was a private perſon, and who could not erect ſuch a judicature: 


for what was done by him was only miniſterial and extrajudicial; 
it was only a power of annexing laws and rules of government to 
thoſe who partake of his gift and charity; but in matters of depri- 
vation the proceedings muſt be in the ordinary courſe of law, 
Suppoſe a man ſhould give his eſtate to particular perſons upon 
certain truſts, &c. and, if any breach happen, that it ſhould be 
examined by a particular perſon, and no other, this is not good ; 
and yet a man has as much authority over his land as the founder 
had over his eſtate, who, though he might give it to whom and 
upon what conditions he thought convenient, yet it muſt be till 
ſubje& to the common law, becauſe it was ſo before any diſpoſition 
made by him; which is the reaſon of the ſecond point, 


THE SECOND POINT. That the ſentence of this viſitor may 
be examined in the court of king's bench upon a collateral action. 
— Becauſe that court has a ſuperintendency over all ſuch proceed- 
iags ; which may appear by many inſtances of a higher nature. 
Where a power is given by aQt of parliament, or by letters patents, 
even in ſuch cafes their proceedings are examinable here (a). 
So are all proceedings of commiſſioners of ſewers, who have a 
larger power. given them by the ſtatute of 23. Hen. 8. c. 5. to 
« ſurvey and amend, &c. at their diſcretion and wiſdom ;” yet 
the Judges of the common law have interpreted that to be a legal 


wiſdom and diſcretion (b). * So are alſo proceedings of com- * 


miſſioners upon the ſtatute of bankrupts ; for though they have an 
authority under THE GREAT SEAL, eſtabliſhed by act of parlia- 
ment, yet if they declare a man a bankrupt who is not ſo, he may 
traverſe the bankruptcy and try it here; and yet theſe men are 
made by a higher power than a viſitor is made; therefore his 
proceedings may certainly be enquired into by this Court. Now 
here if the viſitor had purſued the very method preſcribed by the 
laws of the founder, yet if the rector is nat guilty, he can have no 
relief but here ; and the rules to ayoid judgments in inferiar 
courts, either by writ of error or attaint, are not applicable to a 
ſentence given by a viſitor. It is true, ſuch ſentences are judicial 
wiere the foundation is ſpiritual, becauſe the ordinary is a ſpiritual 
judge by the law; but ia a lay corporation it is otherwiſe, for their 
acts are but miniſterial z and from their ſentences an appeal may 
be brought, which my LoxD CokE (c) calls a natural defence, 
and not to be taken away by any power. It is true alſo, that ſuch 


(a) Dr. Barham's Caſe, 8. Co. 214 (4) Rook's Caſe, 5. Co. 99. 
5 - 2. Bro nl. 255, 11. Ca, 93. (“) 4. loft. 34%. 
10. Co. 141. Y | 
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2 was temporal; but the book ſays, © ex 


Lux Yo 


Parris an appeal was denied in Dr. Coveney's Cole becauſe his deprivatica 


c ſequitur that an aſſzy 
will lie, becauſe he hath no other remedy.” As to Shirax's Ca, 
in-the Year Book of Edward the Third, it is an authority for thi 
very purpoſe; for that being a lay foundation, and he being de- 
77 by the ordinary, brought an aſſiac, and it was held good (a) 

fa * have power, either by charter or preſcription, 9 
disfranchiſe, and, upon complaint made, the court of king's bench 
award a writ to LEON the party, or to ſhew cauſe, &c. and they re. 
turnaſufficient cauſe, though falſe, there is an end of the writ (5), bu 
the party has an action on the falſe return; ſo that an oppreſſed mar 
is never left by the law without proper remedy. It is denied, that 
becauſe the founder is the maſter of bis own liberality, he may 
preſcribe what rules he pleaſes to govern his charity, and fo may 
make the ſentence of a viſitor final; for an appeal is a natur 
remedy, and not to be taken away by any power; it lies to this 
Court, which is the ſupreme viſitor, Kal. pr juriſdiction is not 
to be abridged, even by act of parliament, without particular 
words. The ftatute of 24. Hen. 8. c. 12. provides, © that where 
« a cauſe is commenced before the bilhop or his commiſlary, 
te that an a lies from him to the archbiſhop of the province 


*[ I17 ] « ® within fifteen days after ſentence; and the ſtatute of 257 Hen, 


8. c. 19. gives appezls ( from the courts of archbithops to the king 
& in chancery,” which cuurt has power to iſſue a commiſſion 
under THE GREAT SEAL to cer: in perfons named by the king to 
hear the appeal, and in both czſes their ſentences are made deh. 
nitive; yet my Lorp Cort (c) is of opinion, that, notwithſtand 
ing ſuch a definitive ſentence, the king may grant a commiſſion of 
review, becauſe THE POPE could do it by the canon Jaw, and the 
kings of England have by ſubſ-quen: ſtatutes the ſame authority 
which THE PoPE had here. Now though a commiſfien of review 
is not x roperly an appeal, yet it is : remec ial courſe of proceeding; 
and it is not material by what name an injured perſon has remedy, 
fo as he is relieved. Many more inſtances may be given to 
prove that the party grieved may have a reinedy from a ſentence 
given by perſons who have awful authority fo to do; as juſtic:s 
of the peace may make a conviction of force upon their view (a); 
they are made abſolute judges by the ſtatute, and may make orders 
upon ſuch conviction; yet ſuch orders may be quaſhed in the 
king's bench upon a motion (e). The viſitor is made a judge by 
the ſounder, but it is no conſequence from thence that his judg- 
ment ſhall be final; fur an arbitrator is likewiſe made a judge by 
the party, and his judgment is uſually vacated in the king's bench 
without a writ of crror, and no more reſpect ought to de had to 


the judgments of either than to a bye-law, Bur if ſuch ſentences 


of vi/iters were definitive, and not :0 be examined elſewhere, 
then great part of the nation in thoſe days would not have been 


«) Fitz. Abr. Age pl. 150. (4) 1. Sd. 1 56. 
b) 12. Co. 99. b. N ( Jones, 121. 
(c) 4 Laſt. 341. 


ſubject 
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Trinity Term, 4. William & Mary, In B. R. 
ſubject to the rules and government of the common law; for the 
rich men were got into guil ds and fraternities, the men of 2 
into colleges and halls, the poor men into hoſpitals, and thoſe 
called religious into monaſteries; now in all theſe the nation had 
a public intereſt, theſe were all places and people of public uſe and 
concern, fo that it would be very abſurd to ſay that they ſhall be 
verned by particular laws made amongſt themſelves, and exempted 
rom the power and authority of the common law. This Court 
takes cognizance of the extent of the power of a judge, a ſheriff, 
or an executor, as ſoon as named; but it has no notion of @ viſitor 3 
it is a word affected by the canoniſts, who, being made by the 
founder, can have no authority but what is yy” to him, may 
be compared & to an officer conſtituted by act of parliament, who 
has no other power than is given him by the act by which he is 
created, and therefore cannot preſcribe as an officer at the com- 
mon law (a). Then. it was argued, that if the uiſitor had ſuch a 
definitive power, yet here was no juſt cauſe to ſupport this ſen- 
tence, but a plain defect, which made it void, becauſe he had no 
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E at the time of this ſentence given; for by the local ſtatutes 


is to come but once in ſive years, &c. ; now this limitation of 
time is annexed to his power by the ſame law which made him 
viſiter. His receiving the firſt appeal made by Mr. Calmer, and 
his commiſſion thereupon granted to Dr. Maſters, was a viſitation; 
for he has no power over the college but as vi/itor.. It has been 
objected, that though this was in ſome meaſure an execution of 
his viſitatorial power, yet it is not ſuch a viſitation which may re- 
ſtrain him to come again withia five years, becauſe it is not a per- 
ſonal viſitation, but by his commſſary only, and it was made to a 
particular purpoſe, vix. to hear an appeal, which he has always a 
conſtant juriſdiction to do guatenus VISITOR, ſo that it was not a 
general authority given to him to exerciſe the whole power of a 
VISITOR, which is to enquire into all abuſes, &c. : but this is an 
objection of little — the coming of the commiſſary is 
the coming of the biſhop himſelf, and though this viſitation was to 
a particular purpoſe, yet there are no words in the ſtatutes which 
give him power to make a general viſitation ; and if he is not re- 
rained from coming oftener than once in five then thoſe 
words « de qurnquennio in quinquennium” ſignify nothing. So it 
is plain that the biſhop coming a ſecond time fo ſoon after his com- 
miſſary made a viſitation, for he adminiſtered an oa TH, which he 
could not do but as viſitor; and this ſeems yet more plain from the 
very words of the STATUTE de viſitatione, which are, ** liceat 
< dominoepiſcopo, & c. quoties per reftorem et in ejus abſentid ſubrec- 
* torem et quatuor alios ex ſeptem maxime ſenioribus fuerit requi- 
<« fitus, necnon abſque requiſitione ulld de quinquennio in quinquen- 
* num ſemel ad dictum collegium per ſe * commiſſarium accedere.” 
Now it is no objection to ſay that he may come oftener, becauſe 
there are nd negative words of this law to reſtrain him; for the 
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firſt and laſt words of this ſentence © liceat accedere” imply a ne. 
gative, viz. that it ſhall be lawful for him to come then, and 
as often as he will; and the words © abſque d requiſition? 
do farther imply, that he is not to come without requeſt but onee 
in five Neither can it with any colour of reaſon be denied, 
that Mr. Colmer's appeal amounted to a viſitation; for if the 
hearing, receiving, and adjudging appeals be part of the viſitatoria] 
power, then the hearing — 2 is a viſitatorial act, upon which 
the appellant was Again, although @ viſitor have 
power by the common law to execute ſuch things as belong to 
his office quatenus VISITOR, yet he muſt be ſubject to the laws of 
the founder ; becauſe the authority which he has is chiefly derived 
from him; no part of his power is ſupplied by the common lay, 
for he is A v1S1ToR ſecundum tenorem flatutorum. Now the viſitor 
has executed that power which he had not; for he is reſtrained 
by particular words in the ſtatutes of the college to the concur- 
rence of four of the ſenior fellows, who have equal power with 
him in the deprivation of @ rector, and there was no ſuch conſent; 
for thoſe who agreed with THE visiTor were not ſeniors, but by 
the ſuſpenſion of five who were their ſeniors : now a fellow of a 
college ſuſpended remains a fellow ſtill, his intereft ceaſes for 2 
particular time only, and may revive again; for he never ceaſes to 
be fellow but by deprivation, &c. ; but certainly a ſuſpenſion can 
with no pretence be called a deprivation, becauſe by the expreſs 
proviſion of theſe ſtatutes there muſt be the conſent of the rech 
to the deprivation of a fellow, which was not in this caſe. If the 
ſtatutes ſhould be otherwiſe conſtrued, fo as to give power to A 
VISITOR toletin other fellows by the ſuſpenſion of their ſeniors, 
this would be to overturn the laws of the founder, who has given 
the rector a power conjuntim with him. 5 


To which it was anſwered, that there was the concurrence of four 


of ſuch ſentors, which might very well ſatisfy the law of the founder; 


for though the four conſenting were not maxime ſeniores (as required 
by his law) unleſs by the ſuſpenſion of the other five, and though 
this is in the caſe of a penal law, yet they ſhall be conſtrued to be 
ſuch ſeniors as are intended by the founder to concur with THE vi- 
SITOR in deprivation ; for penal laws may be conſtrued according 
to equity. As for inſtanceſ a): By the ſtatute of 28. Hen. 8. c. 15. 
it is provided, © tha: offences committed upon the ſea within the 
« juriſdiction of the aumiral, ſhall be tried by commiſſion under the 


« great ſ:al “ directed to the admiral and three or four commil- 


« ſioners to be named by the LRD ChAxcELLOR.“ Now if 
ſuch commiſſioners are named by the LORD KEEPER, yet the 
commiſſion is good, becauſe the granting of ſuch commiſſions is 
good; the granting commiſſions being a miniſterial, and not a ju- 
dicial act. So by the ſtatutes of 28, Hen. 8. and 25. Hen: 8. c. 1. 
clergy is taken «way from thoſe who maliciouſlyiet houſes on fire, 
and by the ſtatute of 1. Edw. 6. c. 12. it is likewiſe taken away 


(a) Dyer, d. 
211 from 
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ſeveral other offenders, and allowed in all other felonies, ex- Purtire 
— as are therein mentioned, and burning of houſes is not agen 
there mentioned; then comes the ſubſequent ſtatute of 5. & 6. a 
Edu. b. c. 10. reciting thoſe three former acts; and © that 
« ſeveral robberies and felonies were committed ſince the making 
« of thoſe laws, &c.“ then it revives the act of 25. Hen. B. c. 1. 
touching © putting ſuch offences from their clergy touching ſuch See 2. Hawk, 
« offences, &c.” Now the relative ſuch refers to the precedent . C. ch. 33. 
matter, and not only to burglaries felonies named in that act 3 · 
of reviver, but to ſuch offences in miſchĩef as thoſe are; and there- 
fore in Alexander Poulter's Caſe (a) it was held, that burning of 
houſes ſhould not be exempt from clergy (5). So in this caſe, 
though there was not the concurrence of four of the ſeven ſenior 
fellows but by the ſuſpenſion of the ſeniors, yet there . was the 
| concurrence of ſuch ſeniors, which was ſufficient te fulfil the mean- 
ing of the founder's law. 


Afterwards in Trinity Term in the ſixth year of William the 
Third, by the opinion of THREE JUSTICES judgment was given 
for the defendant Dr. Bury; the ſubſtance of whoſe arguments, 
and the reaſons given for their judgment were offered upon theſe 
two heads: 


FirsT, That the rector was not well deprived : 


SECONDLY, That this Court has power to examine the 
matter in a coliateral action. | 
AND FIRST: The vi/itor has no greater power than that which 4. Ink. 200. 
was given by the founder. It is true, he is made a judge, but 
he has not an abſolute juriſdiction, but is ſubjeR to ſuch limita- 
tions and reſtrictions as are impoſed on him by the laws of 
the founder (c) ; one of which is, that the rector is not to be de- 
prived without the conſent of the four ſenior fellows reſident in 
the Univerſity, * which was not had in this caſe but by the.ſuſ-. ® [ 121 ] 


penſion of their ſeniors. Now a fellow ſuſpended remains fellow 
ſtill; for that diſability being removed, there is no occaſion of any 
re · admiſſion; neither is the ſuſpenſion a deprivation, 2 
becauſe that cannot be, by the conſtitution of the college, without 
the conſent of the rector, which was never had. In the next 
place, the biſpop's coming on the ſixteenth of June was a viſita- 
tion. He did an act proper to the office of a viſitor; he examined 
the perſon about the citation upon oath, and this after a proteſta- 
tion made by ſome of the ſcholars, as coming ſo ſoon after his 
commiſſary within time: now he could not adminiſter an oath 
but as vi/itor, and by the laws of the college he could not viſit 
but once in five years; therefore he was reſtrained to come again 
in July, and by conſequence the deprivation of the rector at that 
time muſt be void. 


(a) 11. Co. , RISE: * 
(e) — P. C. ch. 33. ſ. 107. n Biſhop of Ely, 2 
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proper judge, and the law has allowed no other remedy but an 


corporation may be avoided by a collateral action, a fortiori a void 


not? And he held that it was made void by the ſentence, 
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© SECONDLY, This may be examined in a collateral action in 
the court of king's bench. For the college is a temporal corps. 
ration, and the deprivation of the head is a temporal thing, and 
cognizable at law; the wiſdom whereof has not truſted; any one 
court with the final determination of matters though they ariſe 
within its juriſdiction, but writs of error and appeals may be 
brought to correct their proceedings. The nullity of this ſen, 
tence of deprivation is no more than an erroneous judgment at 
the common law, which may grieve, the party, but he is not 
without remedy- in another court, In the Bool of Aſſizes (a), 
PARNnING, who was then a Juſtice of the common pleas, took 
this difference: That where a warden of a chapel is deprived by 
one who had no title, he may have an affize to reitore him by the 
name of warden; but where the ordinary who had a title de- 
pony him, there he muſt firſt recover his name of dignity before 
e can have an aſſize (b5). And upon this diſtinction all the au- 
thorities will turn which were cited to exalt the power of a vi/itor(c), 
for all the deprivations made by eccleſiaſtical perſons, viz. by 
ordinaries, and thoſe who have any ſpiritual juriſdiction, and 
likewiſe * by the HIGH COMMISSION COURT, Who acted 
by the courſe of the eccleſiaſtical law, were ſentences given by 
ſpiritual perſons, whoſe proceedings are different from thote at the 
common law, and therefore can no more be avoided by a civil 
action than by a writ of error. And it is for this reaſon that 
when a biſhop acts as ordinary, and exceeds his juriſdiction, yet. 
this Court muſt give credit to his ſentence, becauſe it is given by a 


appeal. But in the cafe of a temporal or lay corporation (as 2 
college), their proceedings muſt be always ſubject tothe determina- 
tion of the common law; and therefore a wrongful] deprivation by 
4 viſitor ſhall be examined here. The reſolution in James Bagy's 
Caſe (d) ſeems agreeable with this opinion, where it was held, that 
if a citizen be disfranchiſed, and bring a writ of reſtitution, if a 
ſufficient cauſe is returned (though falſe), reſtitution ſhall not be 
awarded : but the party is not without remedy ; for he may have 
a ſpecial action on the caſe. If therefore a wrongful disfranchiſe- 
ment or deprivation by the perſons who have authority in a lay- 


deprivation may be examined in this court. 
HoLT, Chief Fufttce, contra (e). 


" | * N 
Finsr, The queſtion is, Whether the Fntence of deprivation 
of the recter by the bifbop as vIsITOR, has made his place void of 


* (a) 14. Aſize, pl. 2. Ae) 11. Co. 93. 3. C. 1. Roll. Rep, 
. 8 Broke*s Abr. title Neſmeꝰ pl. 37. 3. 224. But foe 2. Term Rep. 355- 

(e) Moor, 228. 731, Jones, 393. (e) See 2. Term Rep. 346. a note of 
Cawdre's Caſe, 5. Co. 1. S. C. 2. And. Lon Hor T's argument in delivering 
122. S. C. Poph. 539. Kenn's Cafe, his judgment in this caſe, taken from 
7. Co. 42, S.C. Cro. Jac. 186. S. C. bis own eanuſcripe, —Skinner's Report 
Jenk. 289. Bunting's Caſe, 4. Co. 29, of his Lordſhip's argument is nearly ver- 
5, C. Moor, 165. batim, Skin. 475. 


SECONDLY, 
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SECONDLY, Admitting THE VISITOR had power to give ſuch 
2 ſentence, Whether it is examinable in this court? And he held 
ic was not. | F 


power to make a viſitation but once in ſive years, unleſs required; 
but it was denied that the coming of Dr. Maſters was a viſitation, 
who came for a particular purpoſe to hear a ſingle appeal. Now 
though A VISITOR may be reſtrained by particular laws of the 
under to viſit ex officio but once in five years, yet he has a con- 
ſtant and _ authority given to him by the law of the land to 
determine all difterences whatſoever, which may ariſe where he is 
viſitor in the mean time, and from whoſe ſentence there is no ap- 
. This was the opinion of HALE, Chief Fuftice, in Daniel 


and therefore he denied it to reſtore a fellow of a college, which is 


law dioceſan biſhops can viſit but once in three years, yet their 
courts are always open to hear and determine offences; now in 
this caſe if the coming of the biſbop in June was a viſitation, then 
he could not by the laws of the college viſit again ex officio in July. 
But that in June could not be a viſitation ; for his calling over a 
few names, and adminiſtering an oath could not make it ſo, that 
being only to call them to an account for contumacy, in order to 
punith them when he ſhould make his formal viſitation in Fu 
following. It-has been urged, that the deprivation was void, be- 
cauſe without the conſent of four of the ſeven ſenior fellows; but 
their conſent is not neceſſary to the deprivation of the rector, even 
upon the conſtruction of the ſtatute de vifitatione 3 for the biſhop 
being ordinary viſitor of the college ( quatenus ſuch), he is inveſted 
with an ample power to amove and deprive; and there are no 
words in that ſtatute to qualify his power. The words are, © 
« ad privationem RECTORIS- auf expulſionem SCHOLARIS, &c. 
« dummods adejus expulſionem concurrat conſenſus RECTOR18, Q.“ 
ſo that expulſion muſt be applied to @ ſcholar, and deprivation to the 
rector; for it is impoſſible that the words © zjus expo m ſhould 
refer to the rector, for then he muſt conſent to his own expulſion. 
By this ſtatute the rector has a benefit which is denied to the ſcho- 
lars, v1Z. an appeal; for if he be deprived by the cummiſſary (which 
muſt be with conſent of four ſenior fellows), he may appeal to the 
biſhop as viſitor; if a ſcholar is in fault, amoveantur ſine ulli ap- 

Uatione, ſo that the power of the commiſſary is abridged: 

t there is no qualification of the vi/itor”s power. It is true, the 
ſuſpenſion of a fellow is no impediment to his conſent, for he re- 
mains a fellow ; but his conſent being in no wiſe neceſſary, it is 
not material whether ſuſpended or not. oo 


(a) 1. Mod. 84. | See alſo 10. Mod: 50. "Poſt. 236. 


As 


:fords Caſe (a), that if there is a proper juriſdiction in a local 
viftor, and he has determined the matter, no mandamus will lie; 


As to THE FIRST QUESTION it is agreed, that the biſbop had 


1 


acaſc in point. * To make this matter a lictle more plain: By the ⸗ [ 123 ] 


Pitt: 
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vent, and for that reaſon the afſize was held good, which 


| have been brought to examine it. Another reaſon why this ſen- 


n 
( eee 


and the founder and his heirs are vi/itors, they ſhall always 


(+) 6. Com. Dig. * Viſitor” (A. ) (4) Raft, Ent, 2. 
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As to THE SECOND QUESTION, this matter of ivation is 
not examinable in this court by a collateral action. e reaſon 
is obvious, becauſe THE vIsITOR is the proper judge, wheſs 
ſentence in this caſe is defini EN Bs ſorts of cor. 
porations ; one for the i iniſtration of juſti 
and the other for private charities. The firſt 4 
public government, is to be regulated and reformed by the Judges 
of the courts of * We/ftminfler Hall: of theſe there is no founder or 
viſitor; they ſubſiſt by virtue of the king's letters patents, and 
the law ſupplies all in the conſtitution ; for though 
may have no expreſs power granted to make laws, yet ſuch power 
is incident to their incorporation, and ſuch” laws made by them 
are always ſubordinate to the laws of the land (a) : now ng 
man can fay, that A COLLEGE is ſuch a corporation aggregate as 
has been deſcribed. The ſecond fort of c tions is private, 


wc» -—- „„ wm OD a © mu ©&= & © = 


defective conſtitution of ſuch a corporation: this is to 
be governed by particular laws of their own making, and the 
laws of the land ſeldom or never interpoſe but where the founder 
has appointed no VISITOR ; and then it deſcends to his heirs (6), 
who are to be perpetual viſitors of ſuch corporations which ſubſiſt 
by the charity of their anceſtors, and thoſe who are ſupported by 
it are to be regulated by particular laws and conſtitutions enjoined 
by the founder of the charity, and not by the common methods 
and rules of law. The caſe of Shirax in the Year Book (c) is 
not applicable to this purpoſe ; for he having a donative, and bei 
deprived by the Archbiſbop of York as ordi and viſitor, 
another being collated, the queſtion was, was Viſitor ? 
And it appeared plainly it not be the Archbiſhop, becauſe the 
matter was not ſpiritual ; it was in the caſe of a L Hoſpital 
which bad no fpirituat poſſeſſion; it was neither college or con- 


nothing in the caſe of a ſpiritual corporation ; for if the depriva- 
tion had been by a. proper viſitor, and one who had a lawful ju- 
riſdiction, his ſentence would have been final, and no affize could 


tence is definitive, and the Cauſe thereof not to be ap- 
pears in the Book of Entries (d), vis. In the ing of a ſen- 
tence of deprivation there is no neceſſity of ing the cauſe, 
for that is not traverſable, which is a very good argument that the 
cauſe is not to be enquired into. The reaſon given why this de- 
privation is examinable by a collateral action is, becauſe from ſuch 
fentence there lies no appeal; and it is agreed on all ſides, that it 
is not to be examined in this court if an appeal does lie. But if 
this reaſon fail in caſes of a like nature, then it will be of little 
force here. * Now an appeal will not lie from a ſentence given 


(a) Hob. 2$6. 2. Roll. Abr. 313. (e) Fitz. Abr. Aſlize” pl. 1 50. 


tence; 
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and this upon the ſtatute of 1. Eliz. c. 1. ſ. 18. (a), Fenz 

by which the hi : genre court was erected, and power given n 
to the queen and ber ſueceſſors by letters patents to authorize com- 
miſſioners to exerciſe eccleſiaſtical juriſdiction. A parſon was de- 
prived for contumacy, not ſetting forth any particular act; and the 
ſentence of the commiſſioners was held good, as if given by the 
ordinary himſelf, and not to be examined in a tem court, be- 
cauſe the proceeding was according to the ecclefiaitical law agai 
a ſpiritual perſon (b). Dr. Coveney had no remedy upon his de- 
privation by the Biſpep of Winton ; tor it was adjudged that no ap- 
peal would lie; and the inference in the report, V1Z. c ex hoc ſequitur 
« that an afſize will lie,” cannot be law, becauſe the head of a col- 
lege cannot maintain an afſize in any caſe whatſoever ; for he has 
no ſole ſeiſin; he has no eſtate to ſupport a real action; he is onl 
a viſible perſon of the body aggregate, but has not the leaſt ti 
to the rents and profits of the college till after a dividend made. 

But, notwithſtanding, JUDGMENT was given for the defendant 
by the opinion of THE OTHER THREE — which Judg- 
ment was reverſed in the houſe of peers in Hilary Term, un 
ſeventh year of William the Third. 


Bon *. 
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AFTER this reverſal a motion was made in the court of king's In <j<Qment, if 
bench, that the judgment in this court — « quad querens nil ca- <>, gag — 
«s;at per billam,” and a writ of error being brought upon that judg- cam of king's 
ment in parliament, and the judgment being there given, © quod in- bench, that the 
u Jictum pred. revocetur et quid pred. RICHARDUsS PHILLIPS re- Plaintiff ail ca- 
« fituatur, &c.” that now the plaintiff might have Judgment the / Per billam, 
court of king's bench to recover the term, becau OC 


in 

the record brought 
itſelf was always here, and only a tranſcript thereof ſent into — 
parliament. give judgment, 

But it was objected, that the court above ſhould have given 2 — 
new judgment in purſuance of what was done there; and there - in the Er 
fore the plaintiff muſt bring a new action to recover the term. N — 

To which it was anſwered, that the king's bench will give a ** tbe — 
new judgment upon the reaſonableneſs of the matter, and upon © e. Gt. 
conſideration of ſeveral precedents in THE EXCHEQUER CHAMBER 1 NOW 
reſembling this caſe; for if the defendant have judgment in the cantce give 2 
king's bench which is afterwards reverſed in THE EXCHEQUER:new judgment, 
CHAMBER, and the record certified here, the Court has given a new © b the plain- 
judgment: and this was done in the caſe of Faldo 8 2 
in treſpaſs the defendant pleaded * in bar, &c. the plaintiff replied, « G. - 22 
&c. and upon a demurrer to the replication the defendant had judg- ade 
ment in the king's bench, which was reverſed in THE EXCHEQUER record is not 
CHAMBER, et quod guerens recuperet, &c. and the record being *****d, ſuch - 


be added by the houſe of lords. 8. C. Carth. 1%. 8. C. 1. Show, 265, S. C. Show. C. KD 
$. C. 1. Salk. 403. Yelv. 74.118. Cro. Car. 512, Cro. Jac. 534. 2. Sund. 256. 1. Saik, 
495. Firng. 65. dies. 973- 1035. 10. Mod. 225. 1, Peer Wms. 685, Ld, Ray. 990. 1179. 


5, Com, Digeſt, „ Fleader” (3. B. 20.). 2. B. c. Abr. 230, 231. 
(a) Repealed by 7. Car. . c. 1. Lelv. 6. ; / | 
( Alen v. Nach, 2. Roll. — * OO IEA 


remanded, 
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remanded, this very Court awarded a writ of enquiry, and upon 
the return thereof a new judgment, that the plaintiff ſhould re. 
cover his damages, which was contrary to their former jud 
It is not neceſſary that the court which reverſes a judgment ſhould 
ive a new one, or the ſame which that court ſhould do who gave 
che firſt judgment: as, if a writ of falſe judgment be brought in 
the copmon pleas upon a judgment given in a court of antient 
demeſne, reverſed, the plaintiff ſhall not have judgment 


there to recover ſeiſin of the land, but ſhall be reſtored to his 


action; upon which he ſhall have ſuch judgment as is uſual to be 
given in the inferior court. So if a bill in chancery be diſmiſſed, 
and, upon an appeal to the parliament, that diſmiſſion be reverſed 
the court of chancery thereupon * gives relief ſuitable to the 
judgment in parliament; for upon ſuch appeals and writs of error 
brought they have no rolls before them, but only tenorem recordi, 
upon which no judgment can be properly given; and therefore if 
the court of king's bench, where the record is, ſhould not give 
judgment, itwould be a very imperfe& record, as ſtanding without 
any judgment, becauſe by the reverſal] the firſt judgment is erro- 
neous. The reverſal alſo above would be invalidated by this 


. means; for there can be no award of execution there, and there- 


* {127 ] 


have been given upon 
* caſe the judgment tor the defendant is reverſed, Beſides, the au- 


fore jt is moſt agreeable to reaſon that the court which ſends forth 
the execution ſhould alſo give the judgment. 


Econtra, A new jud ought to be given by that court which 
it is no argument to ſay that THE Ex- 
CHEQUER CHAMBER does not give new judgments upon the re- 
verſal of the old upon demurrers ; for that court has only a power 


to affirm or reverſe in ſuch caſes; it cannot award a writ of en- 


iry of damages; and tnat was the reaſon of the new judgment 
— in the court of king's bench in the caſe of Falds's, ide 
after a reverſal in THE EXCHEQUER-CHAMBER z it was a judgment 
given in the king's bench upon a demurrer. But where judgments 
are given in THE KING'S BENCH for defendants, either in eject- 
ments or ſpecial verdicts, and reverſed in THE EXCHEQUER CHAM» 
BERN, they may award a judgment guad recuperare debeat ; and that 
was the eaſe of Sarsfield v. Witherly. * Now the judgment above 
is not ſo much; it is quod judicium pred. revocetur, &c, which 
is only a ſtop to the king's bench to execute the former judgment, 


and therefore cannot be conſtrued or extended to give a new Judg- 


ment for the defendant. But admitting the king's bench co 

give a new judgment 2 the reverſal above, and ſuch as ſhould 
original record, yet that muſt be under · 

ſtood when the judgment was given for the defendant; but in this 


thority of THE 'EXCHEQUER CHAMBER. is eſtabliſhed by act of 


parliament (a., and limited to particular errors of judgments in 
the king's bench, which judgments they muſt either affirm or re- 


| verſe by the expreſs direction of the ſtatute, which enacts, © that 


(a) 27. Elix. c. $, _ 
* dier 


9 


1 


8 F 
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fer ſuch affirming or reverſal the record muſt be brou Pau 
_ into the king's bench, that farther proceedings 9 2 
thereon, as well for execution or otherwiſe ; ſo that theſe caſes do 
not reſemble this. It has been ſaid, that the parliament ſeldom 
gives any new judgment, but only reverſes or affirms the judg- 
ment below; but in the caſe of Mel u. Nelſon (a), they did more 
than affirm the judgment below, for they gave an award of exe- 
cution and coſts for delay upon the writ of error: and this may be 
very well done; for after THz CHIET JusTict is commanded, 
by the writ of error, to ſend the record to the king in iament, 
that the proceedings below may be examined, then follow theſe 
words, Ur INSPECTI1sS recordo et procefſu prediftis ulterius 
« inde de aſſenſu dominorum ſpiritualium et temporalium in eadem 
« parliamento exiſten. &c. fuerit faciend.” which import that ſome- 
thing elſe may be done beſides reverſing or affirming the judg- 
ment. It is plain that judgments have been given by ſuperior 
courts upon reverſals, and ſent down to the courts below to execute 
as where error was brought in the king's bench upon a judgment 
in Ireland in ejectment, where it was given ſor the defendant 
and reverſed here, and-the j was, © quid querens recuperet 
terminum; and becauſe, by the writ of error, the record itſelf was 
removed, and muſt therefore:remain as a record here after the re- 
verſal, the king's bench made @ mandate to THE CHIEF JUSTICE 
there to ſee execution done. #7, | 21 C. | 
But at another day HoLT, Chief Fuftice, delivered the opinion 
of the Court, that they had executed their authority by giving the 
firſt judgment, and that there was no precedent of the court of 
king's bench giving a new judgment after a new reverſal above. 
* Whereupon the remittitur, by which the record is ſent back # [ 128 1 
to the king's bench, being not entered, THE COURT oF, PARLIA- 
MENT was moved upon this matter, and a. new judgment was 


aided, & that the plaintiff recypieret terminum ſuum pred. &c,” 


(a) 2. Sand. 225, 


Na prohibition, to the coua r or HoNOUR held before the earl If the court of 

marſhal upon a libel there, ſetting forth that there are three donour, before 
kings at arms, Garter,  Clarencieux, and Norrey, and fix heralds e n mar- 
ſcilful in deſcents, pedigrees, and arms, to whoſe offices it doth mah, Ponen ad” 

to marſhal funerals of great perſonsat requeſt, &c. and that ſocpoi 

Ruſſe! and others had encroached upon their reſpeRtive offices by and marſhalling 
taking upon them to paint arms, and marſhal funerals, &. — wap 

The defendant ſuggeſted the ſtatute of MAGNA CHARTA, v1z, -t will 
that no man ſhall be diſſeiſed of his liberties and free cuſtoms but 2 , e 
— R. * i 


1, Roll, $7. 2; Sid. 332. . Lev. 1344. 7. Mod. 148. „ 90s. 1. Bac, Abr. 602, 60 
x Hawk, P. G. 2, 16. 3. Com. Dig. “ Courts“ (E. 2.) Show, Caf. in Parl. 63. 6. Com. 


W (A. 1. J. 4+ Bac, Abr. | 
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Ane Tun COUNSEL againſt the prohibition inſiſted that it would ny 
dan. ſie to this court of honour. It is a court by preſcription for de. 
TE grees of honour, and the heralds there proceed according t a. 


.cient cuſtoms, and being ſkilful in deſcents and pedi „do x 
the requeſt of ſeveral perſons marſhal funerals ; — 
men ſhould be ſuffered to attempt things of this nature, great con- 
fuſions would follow amongſt noble families. "They have as a- 

ſolute a determination in matters of honour, pedigrees, deſceny, 
and armories, as the chancery has in matters of equity, and m 
prohibition was ever yet granted to a court of equity. This being 
a court of great antiquity, has endeavoured ſeveral times to exten 
its juriſdiction ; and therefore ſeveral acts of parliament have bee 
made to reſtrain them in their proper limits, but care was alwan 
taken to preſerve their rights. By the ſtatute of 13. Rich, 2. c. 2 
the authority of the carl marſhal is declared, and a remedy is given 
Where it is abuſed; but it is not by way of prohibition by the cours 
at law, but by @ privy ſeal from the king directed to the earl mar. 
Hal not to proceed where he has no au ys and for theſe rex 
ſons it was prayed that no prohibition might be granted. 

29 ] E rontra, It was admitted that THE COURT OF HONoUL 

has a juriſdiction to marſhal arms, but the plaintiff in the pro- 
hibition had not offended againſt that court, for he had all his ei. 
cutcheons from the heralds z and as to marſhalling funerals, wen 
are no negative words in the ſtatute of 13. Rich: 2. c. 24 to reftran 
him; neither have the heralds any ſuch power by the original g- 
tent by which they are incorporated; they may as well complan 

againſt every upholſterer who hangs a room with mourning, a 

" againſt every pariſh-clerk who afliſts at funerals, as againſt th 

tina in is caſe ; therefore they ought to be prohibited. 


[2-1 Cut Upon the matter ſet forth in the libel, they might 


maintain an action on the caſe; for if true, it is a wrong done to 
their poſleflions by doing ſuch things as belong to their fe. 


. #0. Mod. 264. ſpective offices, Here is no complaint of any thing done agu 


14. Mod. 445+ the rules of honour; and therefore this matter cannot be deter- 
.. Ray. 578. mined, unleſs a prohibition be granted, and the other fide demu 
to the ſuggeſtion. Many prohibitions have been 1 in caſs 

* of like nature, as to the dutchy- court in matters of equity. And 
| ſo a prohibition was granted in this caſe (a). | 


a) See the caſc of Oldis v. Donmillc, Show. Caſes Parl. 58. to 67. Co. Lit. 331. 
2. Ruſhw. 107» n 4 


Eaſe 3. Colliford again? Blandford. | © | 
If a Katine give DE F. upon the ſtatute 23. Hen. 6. c. 14. againſt the Mart 


BT | 
+ 1 br Doncnzsren for a falſe return of a burgels to para- 
| = . - & 


within three ment. 


maths, and, on tiis negleQing to ſue for it within that time, to any perſon who will ſue ſor the fant 
, Whether a ſtrancer who ſues for the whole penalty, be a common informer within 31. Zia. cg 
and thereby bound to bring his action within a year 7 but if fo, ſuing out à laticaf within the Jen 
3s. a ſufficieot commencement of the ation —S, C. 1. Show. 353. S. C. Comb. 194. 5. C. Cen 
212. $.C. 12 Mod. 26. S. C. Holt, 522. IA. Ray. 78. 682. 6. Mod. 219. 3 Bac. Arr. 


Ide 


506. Bougl. 235. 1. Bl, Rep. 312, 4 
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The ſtatute enacts, . That every time that any mayor ſhallreturn Corν,ο,¶ 
« * than thoſe which be 2 b — Sw e# burgeſſes . : 
« where ſuch elections ſhall be, incur and forfeit to unn 
a KN forty pounds; and moreover ſhall forfeit and pay to every 
a perſon choſen citizen or burgeſs to come to parliament, As 
« returned by the mayor; or to any othet᷑ perſon, who, in default 
« ſuch citizen or burgeſs ſochoſen, will ſue, forty pounds; for which 
« every citizen and bu ſo grieved ſeverally, or any other 
« perſon which in their default will ſue, ſhall have his action of 
« debt againſt the ſaid mayor, his executors or adminiſtrators, 5 
« to demand and have of the ſaid mayor forty pounds, with his coſts 
« in ſuch caſe expended. PROVID ZD ALWAYS, that every 
« citizen and burgeſs ſo in due form choſen, and not returned as 
« aforeſaid, ſhall begin his action of debt within three months after 
« the ſame parliament commenced, and proceed in the ſame ſuit 
u effectually without fraud ; and if he ſo do not, another that will 
« ſue ſhall have the ſaid action of debt, as it is before ſaid, and ſhall 
« recover the fame ſum, with his coſts ſpent in this behalf, in 
manner and form aforeſaid.” a 


Tae plaintiff was @ franger, who, after the three months, and 
before the end of ane whole year, ſued out 6 latitat againſt the 
defendant ; but this was within a year after the offence com- 

"ed | 

Tus FIRST QUESTION was, Whether the plaintiff was a 
common informer, and ſo ought by the ſtatute 31. Elrz. c. 5. 
to brin e 3 
of that ſtatute it is ſaid, That no perſon a the party @ [ x 
« grieved ſhall be received to inform upon a penal ſtatute; and ( 301 
then it is enacted, © I hat where a forfeiture is given to the King 
only, the action ſhall be brought within two years after the offence ; 
« but if it be to the king and proſecutor, then it muſt be within 
« a year.” * | 0 

SECONDLY, If che plaintiff ſhall be taken to be a common 1. Barnes, 14. 
informer, then whether the ſuing out this /atitat is a commence- 5, 55% 736. 


1 4, 1 he 


Erxk and GREGORY, Za held the affirmative in both . 114. 26. 
points; but they inſiſted chi 3 FIRST POINT, that the 3. peer. W 
plaintiff is no common informer, uſe the penalty was given to 412. 437» 
the proſecutor, and no time limited by this ſtatute when he ſhould 
commence his action. He ſtands now in the place of the party 
grieved, who did not ſue within the three months limited by the 
att; and nobody will fay that he is a common informer. 

The other two Judges doubted of this point, but were divided 
upon the ſecond. J ; * 

Dor azx, Juſtice, was of opinion, that the ſuing out of the 
latitat within the year was a 9 the ſuit, 
and ſufficient to avoid the ſtatute. 

I 2 But 


Copiarony 
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* Hor r, Chief Jeſtice, held, that a penalty bei 


* 


as well as to the proſecutor, if he had brought 
ae. FC me bs wel hty pounds tam deer oa Re 


he had been wi 1 


Ez. c. 5. and a chm 


informer ; but here the action 6 one 
„ eee I wi 


But as to THE SECOND POINT, a /atitat was never yet conſttvel 


to extend to a ſtature where a penalty is given to the 


proſecutor, 


and therefore cannot be a commencement for a ſuit upon a pena 
law (a). It is otherwiſe where the party is limited and barred from 
his right by any ſtatute for notproſecuting in time; therefore ifthe 
firſt point is not for. him, the laſt is againſt him. 


But yet the plaintiff had judgment (5). 


(0 See Coomb v. Pit, 3. Burr. 


| 1423- that ſuing out a latit it is a ſuſ- 


| — 734. 1d. Nays 1447+ 


2 


„131]* 


Caſe 44. y 


Tf a man ſeiſed 
in fee of lands 
covenznt upon 


the marriaze of 


cient commencement of a ſvit to ſave the 
limitation in a penal fatute ; but it muſt 
de is fact, and not by relation, ſued you 
within the year, Bull. N. F. 195- 5 


the real day of ſuing ont the writ, — | 


ſhalthe confidered as the commencement 
of the ſuir, may be ſhewa in pleading. 
Morris v. Pugh and Harwood, 1. BL 
Rep. 312. 3. Burr. 1241.—See Stra. 


_ 


" A writof error was brought upon 
ahi judgment, 8. C. Carth. 234- 
S. C. Holt, 522.3 but it dees not aopcar 
whether the judgment was affirmed or 
reverſed, Bull. N. P. 1095. It is faid, 
in the caſe of Chance v. Adams, Eafter 
Term, $. Hill. 3. that it was reſolved 
by a majority of the Judges preſent upon 
the arguing of this writ of error in ut 
EXCHEQUER CHAMBER, that where the 
_ Informer ovght to have the whole penalty, 
"the flatute 31. El. e. 5 does not ex- 


tend to it, becauſe it is not within the 
words of the act; and penal ſtatutes ary 
not extendible by equity, But Tat, 
Chief Juſlice, Pownsrr, Baron, ad 
Rorray, Juſlice, were of 2 contrary 
opinion z for-if the informer ſhoul# be 
bound when the queen was j With 
him, much more ſhould he be 

when he ſued by himſelf. 1. Ld; Roy. 
78. But Couyns, Chief Barom, in 
abridging this caſe, ſays, that he ſhall 
not, in ſuch caſe, be reputed a common 
informer. 4- Com. Dig. 8vo. 41c, 
In the cafe of Frederick v. Lookup, on 
the flatute 9. vn. c. 14 againtt eceſ- 


the money loſt ; and in caſe he _ 


ſue, any perſon may —— 

value for himſelf and the poor 8 

the Covrt held, that an informer muſk fue 

within the year, on default of ſuĩt by the 
party grieved within the three months, 

for that it is within the 31. EA. e. 5, 


4. Burr, 2018, Bull, N. P. 199. 


* Smith againff Milford, 


Urox a ſpecial verdict in 


jement the caſe was thus :— 


Tohn' Dalacourt, being ſeiſed in fee of the lands in queſtion, 
84, indenture bearing date the fifth of June, in the ſeventeenth 


bis ſon to levy a fine to the uſe of his ſor in tail, and three years afterwards make a will, by which 
he ratifics and. makes good © all my eſtates granted in marriage to my ſon, according to the 
« writing made by me in truſt,” the fon ſhall take an eſtate tail in the lands by the will, although 
no fin> was levied purſuant to the intended deed of fetrlement.—S, C. 1. Salk. 125. 8. C. 1. Show. 
359 S. C. Comb. 19g. 1. Andr. 188. 1, Vent. 66, 1, Lotw. 96. Cro, Elis. 123. 10. Mod. 
55. 1. Vezey, 437. Comyns, 343. 3. Com. Dig. * Deviſe (X. a.). Ld, Ray. 203. 1282. 


yur 
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year of Charles the Firft, and made between him of the one part, 
and John Perenchard and Jabn Cadidge of the other part; in 
onſideration of a marriage then intended to be had between George 
his ſecond fon with Mary Perenchard, and in conſideration of 
a portion of two hundred pounds, &. and for the ſettling his 
land upon the truſts therein declared, covenant with the ſaid 
truſtees to levy a fine of his ſaid eſtate before Michaelmas Term 
next following, to the uſe of himſelf and Eliaabeth his wife, and 
to the ſurvivor of them for life, then to George his ſon for life, 
then to Mary his intended wife for life, and afterwards to the heirs 
of the body ofthe faid George to be begotten on the body of the ſaid 
Mary, remainder to his own right heirs. There-was no fine 
levied; but three years after the ſealing this deed John Dalacourt 


made his will, in which ( other things) there was this 
clauſe : ITEM, I do ratify and make good all thoſe my eſtates 
« made or granted in age to George my ſon, according to the 


0 writing made by me in truſt. The jury found, that there was 


no writing made by him in truſt to any other perſon or perſons 


whatſoever, other than the deed of the fifth of June, which they 
found to be the very deed of Fobn Dalacaurt. They found that 


the ſaid John Delacourt had iſſue Fobn his eldeſt ſan and heir, 


who entered and died, leaving iſſue Afory his only daughter and 


heir, find that George his ſecond fon and Mary died, leav- 


ing iſſue a ſon, who was leſſor of the plaintiff, . 

The queſtion was, Whether the will did ſupply the defect in 
the deed, which without a fine would not operate to create an 
eſtate tail in George the ſecond ſon ? _ ho 

It was argued that it did, and that the plaintiff had an eſtate 
tail; for in wills, if the intention be certain, though not fully 


expreſſed in words, it is well enough. * Now the intention of the # 


is very certain here, from the nature of the thing deviſed, 
viz, I do ratify all thoſe my eſtates granted to George in 
« marriage: by which words he takes notice that George was 
married, that he granted an eſtate to him; which is a complete 
deſcription of the deed, eſpecially fince it is found that there was 
no other writing. And this agrees with the rule of law, that a 


deviſe muſt be taken according to the intent of the teſtator, ſo 


as ſuch intent is expreſſed in the will; and therefore ſince the 
ſtatute of Uſes, if a deviſe be that his feoffees tall convey» the 
land to M and his heirs, this is an immediate deviſe of the land 
itſelf, by reaſon of his intention (a). Nay, it has been held, 
that a man might deviſe an ſe before the ſtatute (5); for if he 


had made feoffees- to uſes (which he could not by the common 


law, though he might by cuſtom) before the ſtatute (c, and 


afterwards he had deviſed that the feoffees ſhould convey fuch an 


1. Roll. Abr. 61 1. Hob. 32. Abr. „ Deviſe,” 48 ; William Lin. 
(5) Powel on Deviſcs. . pen's Caſe, Dyer, 323. 3 Bufficld v, 
ſc) It muſt be after the ſtatute Biburo, Poph, 188, ; and © Greeve's 

32. Hen, 8B. c. of Wills —Sce-Bro, Caſe, 1. Leon, 313, | 
I 3 eſtate 


[ 132] 


| thedral of H. is mitted to kim by the official, © reverendi piri JoOHANN1S Ha, 


the 
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eſtate to M. this is alſo a good deviſe, becauſe of the intention 
rod goa 5 Buta 1 e 
| meux v, Molineux (b), as reported by Juffice Cra 
vix. Ie wa» et e rents expreſſed in ſeveral writings, 
and it was ed a deviſe of the rents EIN N in 
which caſe i 1035 is faid to de the opinion of the Chief Juſt ices, the. 
that if a feoffment be made to diyers uſes without livery, which j 
as great a deſect in the execution of that conyeyance as a fine is in 
_ at bar, 9 or — deyiſe the ſame lands in 
manner, to ſuch perſons, as he a by the of 
feoffment, it js a good deviſe of the land i ule » a tal 
, — ig will confirmed. vo. mare than wher 
deed, which was at it was a 
ee NN e 
any eſtate without it is actually levied. The words in this cak 
are. doubtful, and the intention of the teſtator does not plinh 
2. Vern. 3 340. appear ſo far as to diſinherit his heir, who is always fayoured by 


10. Mod. 94 the law. A deyiſe of all his « to Robert Key, whom, 
287. 65. made executor, was held a iſe of the lands in mon. 
13. Mods e gage (6 1 but in the fawe book it js beld (4), that by a dere 


® all his { eſtate, mortgages, &c. whereof he was poſſeſſed Rc. 
1331 no fee paſſed in the lands morigaged, becauſe the heir ſhall not 
be difmherited without apparent intention of the teſlator (+), ms: 

N nifeſted by expreſs and plain words in the will 


But without further argument judgment was given for the 
plaintiff, . 28 - — — | 


rn F in (js to agree exafly with 


"-() Cro. JÞc. 145. wo Ap der at law canopt be Gebe 
Crips v. G 61, ro. C rited hy the intention apparent 
05 Wilkinſon v. Fab, Cry. - er e wks he _ 


Car. 447- S. C. Cro. Ca, 449. ; and Deen be to hoy ih 
in 2. Show. 355 this caſe, as reported Den y. Gaſkin, Cowp. 661. 


Caſe 3 Maſon ageinf AT 
tens Dei rox RENT, by an adminiſtrator, due in the life-time of 


2 the inteftate. Upon ni debet pleaded they were at iſſue, ap 
char adminis de plaintiff had a verd. 
— It was moved in arreſt of judgme hep ns laintiff had made 


Soni — out no title; for he had ſer forth, that admini ration was com- 
good after ver- dc præbendarii 2 et feculiaris | Juriſdiction. de BRAMPTON 
diet, oy ed 15 an cecleſid cathedrali de LI x cołx,“ and does not ſay that it did 
— 2 4.5. belong to him to grant adminiſtration, &c. This official is nei- 
to grant it, ther biſhep, ordinary, or archdeacon ; and therefore it ſhall not be 
LE. 8s; Show. 365. $8. Med. 244- 356. 330. 10. Med. 21. 11. Mod. 223. 12. Mod, 100. 
385. 443- 537- 616, Sta. 787. 2. Barnes, 142. 1. Peer, Wms. 753. 3 Pecr. Wms. 349+ 37% 
Fusg. 174+ 3. Ne- Abr. 442. Doug). 4 | a | 


* 
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:1tended that he had an authority, if not ſhewed by the plaintiff; Mazon 
i is otherwiſe in caſe of a defendant (a). This is in a peculiar r 
juriſdiction, and therefore in intitling himſelf the plaintiff ought to meer oth 
lay cut adminiftratio pertinuit, &c. and ſhew that he had a lawful ed 
power to grant it (6) for it ſhall not de preſumed to be proved 
at the trial; he may have a peculiar juriſdiction to be exempt 
only from the viſitation of the biſhop, but not to grant adini 
ſtration. „ e SEA Sa Dans e 

E contra. This might have been a good objeftion upon a 
dmurrer, but it is cured by the verdi oor Since the ſtatute of 
17. Car. 2. c. 8. and before the making that ſtatute, it has been 
held, that in an action brought by an adminiſtrator, omitting 
proſert bic in curid literas adminiſtrationis (d] was good after | 
Re OS 011.45 of $61at ; 


> 


(a) Morgan v. Williams, Cro, Enz. that the default of alledging of the bring · 
431. 3 Temple v. Temple, Cro. Eliz, ing into court letters of adminiſtrations 
701. 3 Skidmore v. Winſton, Cro. ſhall not impede the judgment, except 
Eliz, $79, ; Marſhal v. Ledſham, Stiles, the ſame be particularly fet down, and EE 
132. ; Petto v. Ruddock, 1 Sid; 228. fſhewn for” canſe of demurrer,_Se _ 
( Mayhew v. Flower, 1. Sid. 98. Crawford v. Whittal, Dougl. 4. =o 
Slow v. Wilmot, 2» Saund. 402. fis. | 
(c) And now by 4. An. 8. 16. (4) See 1. Ld. Ray. 562. 3. IA. 
which extends the 16, & 17. Car. 2. c. 8. Ray. 856. 1037. 1071, g. Com, Dig. 
to judgments upon confeſlun, nibil dicit, * {2z. D. 10.). 2. Bac, Abr. 
or non ſum informatus, it is enacted, 44a, * ; 
*[ 134] 


* Hele again the Biſhop of Exeter and Others. Caſe 46. 


UARE IMPEDIT. The plaintiff, Sampſon Hele, declared, A plea by the 
that he was ſeiſed of the manor of Southpole, in the county of bimop to guare 
Devon, in fee, to which the advowſon of the church there did eg for w. 
belong ; and that, being ſo ſeiſed, he preſented, &c. ; that his won't patente, 
ntee was afterwards admitted and inducted ; that the church Rating guid fuir 
me void by his death ; and that now it belonged to him * a 3 
: . . 
preſent, but was hindered by the biſbop and his collatee, &c. a e, 
The diſhop pleaded in bar, viz. that the church was within his '*8206,altbough 
dioceſe ; that he claimed nothing but as ordinary ; that it was a — 
benefice with cure, &c.; that the church became void by the nas 27 hana. 
death of the laſt incumbent, &c. ; that the plaintiff did preſent to ciency, or fhew 
him Francis Hedder within ſix months after the vacancy, as his anycertais cauſe 
clerk, qui quidem FRANCIsCUs HoDDER fuit perfona in literatu- * "efulal. 
rg minus ſuffciens, tu capax ad babendum d tlam ecclefſiam, &c. 3 S. C. comb. 
that the dj did examine him, as he lawfully might, and upon 239: | 
dis examination found him to be in literaturd minus ſufficiens, ac ed bp . 
ratione fore per ſanam inbabilem et minim ideneam ad habendum 4. C. 3. Lex. 
1 Fang ay en a; 8 —_— _— C. N. Luw. 348. 3 609. 
„C. „F. C. 0h, 3. * . f 1. ” 200. 
n 1 38. ch, 11. 3. Lena. | Elz. 241. 


14  beneficium 


Hare 
canta, let mga refuſal, that he might preſent 


Ex ZT 


another, 
any Orurns, N that the plaintiff did — Be within the ſox months 


+ > * 


a 


2 


-> * 
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beneficizm cum n for which reaſon the biſhop 
refuſe to admit him, and gave notice thereof to the — 


by reaſon whereof ic belanged P 
thereupon did. collate the other d was inſti 
„ e &c. - 
The pln rep thi Holder al Feat of the church 
Ur b, in the e IX W ar he imme of bis pee 
89 25 ; that he was bom literatus, and in prieft's 


was licenfed to preach the word of God b the Late B 
ae had celebrated divine fervice hay years 3 2 


ſatis et ſuſſcienter literatus to celebrate the fame, &c. 


There was à rejbindet and ſur-rejoinder much to the fame 
effect with the Nos” and replication, ;; ang upon a demurrer to the 


-rejoinder the queſtion i in the commeu pleas was; * 
ras in the court Ae bench, upon tha picacings 25 


2 


ora 8 to admit them 3 that it 
againſt a plain and b. law, 


delt, and e it is 5 againſt commgn reaſon for hin 
who is appointed to be a judge to 15 a man is 11 — 


tis T2 wy a ohne lay; for the Aang of þ we 
Cer 


whom he 2 — is che qr cf his ability. n 


But in che common pleas the chief cbjections were to Fi 
pleading ; 3 and therein it was conſidered, 


Fmsr, What learning was requiſite to capacitate a man t 


have a living cum curd animarum # 


SeconDLY, Whether by the plea it was ſufficiently 15 
dat Lieder d che preſentee Was incapable. 


As 


„een mnt B37, 


- 
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| As to THE FIRST POINT; an ordinary fafficiency'in learning Hur: 

i. eh to entidle a mn to preach, for otherwiſe in many l 
there would be no preaching 3 and that to underſtand the Lorin Frs xis 
tongue was not an abſolute qualification to reading and praying, xs Ut, 
ſnes both the ſcripture and liturgy are now in uiid. It is true, 

as to preaching it is required by a particular law (@) to underſtand £ 
the Latin tongue, viz. to be able to anfwer and render to the | 
ordinary an account of his faith ® in Latin, otherwiſe not to be ® 136 ] 
admitted to preach; and fince that is allowed by the law to de 4 | 
ſufficient qualification, the defendant ought in his plea to have 

purſued the ſtatute, by ſhewing that the preſentee could not render 

an account of his faith in Latin. But be it hom it will, minus 

ſaſiriens in literaturs can be no good plea, becauſe of the uncer- 


* SzconDLY, Therefore. the defendant - ought to have ſet forth 
in what learning this Hadder was defeCtive, that this Court might 
udge whether it was a. good cauſe of refuſal by the biſhop, 
Jo's a rule in law, that all pleas which go to the diſability of a LA. Ray. $534 
perſon ought to be certain (6) ; and therefore a plea of excommu- 8. Mod. 43. 
nication, propter contumaciam in nom comp being lawfully 2. Mod. 225. 
cited, has been adju naught,” becauſe it does not new any 517. Ko. 
ſpecial cauſe, that the Judges of the common law may fee whether 
the ſpiritual court had cognizance of the original cauſe. So in an 
achon brought by a vi/lein, formerly it was not enough for the lord 
to plead that he was his villein, but he muſt ſhew how, v1z2. 
_ pred. A. eſt villanus ipfius B. ſpectans ad mantrium fron de 

Kr. (c). But, for an authority in point, Specott”s Caſe (4) was 
relied on, where the biſhop pleaded, that the preſentee was 
ſehyjmoticus inveteratus, and the plea was held ill, becauſe he ought 
to thew the particular ſchiſm ; for though he is zoptinies jatks 
d ideneitate per ſonæ, yet becauſe it is to juſtify his own act to the 
prejudice of another, which act is of record, therefore ſuch general 
allegation is not good. It is no objection to ſay, that the temporal 
cqurts. cannot determine what is ſchiſm ;. for let the cauſe of refu- 
{al be what it will, it muſt be directly ſet forth and alledged: if it 
be ſpiritual, the party may deny it, and then the Court muſt write 
to the metropolitan to certify the cauſe, whether juſt or not; if it 
be temporal, then he may traverſe it, and the iſſue taken upon the | 
traverſe ſhall be tried by a jury. In common actions on the cafe 4. nay. 191. 
the law requires certainty, and an ejectment de uno maſſuagis five x77. 1470. 

ente (e), or de uno e repeſitoris ( f ), was held ill, . Farnes, 277. 

— of the uncertainty in one caſe, and becauſe of the — Bes, 150. 


various fignification of the word repoſitoriumin the other caſe (g. 6% . 
FOIL 1063. 2084 


(«) 13. Elim. c. 13. (+) Oro. Elis. 186. 

(5) $. Co. 38. | 51. 

e) Lat. ſect. 195» Raſt. Ent, 636, | 0 March, 90. ö 
gf 5. Co. 57. 3- Leon. 198. J. Al. 7 

Ly | 
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* Many more inſtances be given of this nature (a) ; the 
of, books xe full of them 2 9 
n . the writ. 
ans rates, e er that they were in a cheſt, &c. So where a man under. 
22 — ———— — &c. it is not enough to 
ht a ſufficient man, but he muſt — 
- CC 10A 
. Caſes, @ fortiors it is required in all pleas which go to the difability 
of a perſon in his profeffion. The word 4 literatura is an 
— — das | it ſignifies grammar learning, 
writing, reading, or of learning: poffibly I 
, 
not mean — was proper for his 
becauſe — be particular pally allege alledged to ſhew PE 
inſufficiency did confift : but if iſſue had been taken 
E 
er 
ter une, he muſt have been refuſed. 


F contra. FiesT it was premiſed, that no particular rules or 
-. meaſures were ſettled by the law to ſhew what learning was 
ſufficient to qualify any man for 4 benefice ; therefore 3 
allegation Ge he is minus in Gereters is enough to 
unqualify him for that And this would not be any means 
to exalt the power of THE ORDINARY, by giving him a latitude 
of refuſal upon ſuch a general inſtance of diſability, and fo to injure 
the patron in his right of preſentation ; for if the temporal courts 
— becre is judge in this matter, it is the fame 
on, becauſe it 99 — — — 


the infliciency of the perſon A 


SDS BE 


Th 
[41 
14 
115 
115 
Hh 
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. 


5 From b ne e 
- SECONDLY, That it is certain enough. 


Fist, From th RE IT otherwiſe, for the 
nature of the thi of no greater certainty, If the 


* | 138 } biſhop ſhould ſet down every particular deſect in learning, it 
would be impoſſible to j ue upon it, and then the plaintiff 
would have demurred, 117 he ſhould aſſign but one particular 

_ Cauſe, that would Hikewife be inſufficient, becauſe one one fingle at 
would not make a general inability, as thoſe words u ming ſuffi- 
' & ciens”” do import, and therefore © inbabilis, Cc.“ LEARNING 
is a thing which conſiſts in many particulars, and the judgment 
_ Which is to be made upon it may ariſe upon variety of queſtions 
and anfwers ; the right of examination s to the biſhop; 
and therefore if be any defect in learni may refuſe the 
clerk, and plead, as he has done, minus 2 ciens in literaturd,” 
for he cannot plead otherwiſe. All other inabilities ofa clergyman 


(a) 1. Sd. 295. 3. Mod. 238. Barnes, 127. 3. Mod, 355, 2. Stra. $34- 
* 169. onft 
c 
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and do on one inſtance, as <« baſtardy,” 
conſt — EN the true reaſon w in all 


ſuch caſes, * crimineſus generally is not a plea, is, decauſe if 


THE Bis 


Hate 
21. 


LxcTER 


any one of thoſe ſingle inſtances be diſti ly alledged, and well a Orazas; 


proved, it would make the clerk minim? ideneus, Sc. But it 
would not be. ſullicient Fee 
defeive in one ſingle point of learning, or in any one art or 
ſcience ; this defect mult ariſe from a general i ility, and con- 
ſiſts in many particulars impraQticable to be enumerated in a plea, 
and not to be proved by one ſingle inſtance. + 


SxconDLY, The certainty of this is to be confidered in relation 
to the method of the trial, and the matter to be put in iflue. 
And as ta that, greater latitude has always been allowed in the 
trial of ſpiritual cauſes than in thoſe tried in the temporal courts 3 
therefore thoſe who argued againſt the plea in Specotr's Cafe, ſaid, 


that © criminoſus”” and & perjuFus”” were not good without | 
50x held 


the particular cauſe wherein, &c. which the Lox D Anper 
to be true, but took this difference, becauſe thoſe acts were tri- 
able at the common law, and matters which were iſſuable there 
ought to be particularly alledged : but where the action is once 
wel commenced, and literature, which is the ſubſtance of the plea, 
comes in incidentally, though the trial is to be by eccleſiaſties, 


yet the temporal courts ſhall proceed to 7 Judgment upon their 
's Caſe i 


certificates (a). The Biſhop of Norwic (b) cannot with 
any reaſon be objected to this matter: it was in a guare impedit, 
&c. 


ws + he pleaded, that all the while he had been biſhop, 


po ob quod et diverſq confenilia crimina he was crimineſus, &c, 
I 


ways. FiRsT, uſe in that caſe there was a poſſibility to ſet 
out the particular ſchiſm z but the inſufficiency of learning cannot 


(a) Hob. 296. (c) 8. Co. 57. 
() Dygr, 254 2. Roll, Abr. 355, (4) 13. & 14, Car. 2. e. 4. 


the 
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Fre the ſtatute of Articuli Cleri provides, © That perſons who xn 

I fpiritual ſhall not be under examination of Jaymen, if the 
KG « biſbop ſhould refuſe them for want of learning or other reaſon- 
ne Ornrns, © able cauſe“ Now ſchifm comes under that general clauſe 
which may be one reaſon why it ought to be particularly ſet forth, 

becauſe it is traverſable; but the ſufficiency of learning cannot he 

traverſed, it is only inducing to the difability of the clerk. An 

then, LASTLY, the plea in bar in Specott's (a) was in the 

affirmative ; therefore it ought to have been ſet forth wherein he 

was a ſchiſmatic ; but in this caſe it is in the negative, and ſo the 

® [ 140 ] gefendant need not ſhew wherein the clerk was unlearned (. 


If a patron's, - AgoTHER QUESTION Was raiſed, viz. Whether Hele the 
Sn dieb de Patron had Tufficient notice in this caſe to preſent his clerk? 
ke wry wot And it was ſaid he had not, becauſe the fix months ſhall commence 
dive votice of from the time of notice of the refuſal, and the biſhop had collated 
the refuſal to within that time, ſo that till ſuch notice ® was given the biſhop 
the patron, was a diſturber 3 and therefore in the pleadings the notice is 
2. Init. 632. generally alledged to be the ſame day with the r : but hows 
. ever there ought to be a convenient time. : | 

1. Leon. — But it was anſwered, and fo is the law, that in caſe of refufal for 
2. Salk. 539- Jnability the ſix months ſhall commence from the time of the 


3. Com. 5:5 death of the laſt incumbent (c), becauſe the patron ought to 


* Eliſe” (i). preſent a clerk that is qualified, otherwiſe his preſentation is void, 
| and ſhall not prevent the lapſe. Itis true, it has been the opinion 
of this Court that notice of the refuſal ought to be given to the 

. patron immediately when he was preſented and examined, or 
te within convenient ſpeed as may be.” Thoſe are the words of 
2. Peer. Wms. the book (4 ; but it is to be obſerved, that it was in a particular 
705. caſe, wbere the patron did not preſent until ſixteen days within the 
Cow. 358. fix months after the avoidance ; fo that the time- expiring, the 
| biſhop refuſed the clerk, but gave no notice to the patron till 

three days. after the months were expired, and then | collated, 

Now this was held (and with good reaſon) too long a time for the 

biſhop to delay the notice; it was purely a deſign to prevent the 

patron of his preſentation : for ifhe bad given notice before the fix 

months had been expired, the patron might have preſented another 


| (a) 5. Co. 57. 174 3. Burr. 1504. ; or by cenif- 
; (5) See Manſer's Cafe, 2. Co. 3. b, cate of the biſhop for non-payment of 
() Dexg's Farſons Law, 8. Dyer, tenths according to the 46. Hen, b. 
27. Keie. 3o. Show, C. F. 103, c. 3. Dan, 59, ; or by ceifion, 
endloe, pl. 136. 5 Leon, 46. Jones, 337.—8ee 13, Ela, c. 12. 20d 
2. Roll. Abr. 364. —80 alſo if the 3. Com. Dig. * Efgliſe” (H. 9.) 
church becomes void by acceptance of a (4) Albany v. Biſhop of St. Afaph, 
plurality againſt 21. Zen. 8. c. 13. Cro. Eliz. 119, 1. Leon. 3. 
Dyer, 237 · Cro. Car, 137 2, Wil. 4 * 5 


qualified. 
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niou, that if the refuſal be for any thing 
criminal, the fx months run on with- 
out notice ; but he (aid, there was ſome 


ed. Beſides, in the caſe at bar the patron had four months 
t upon the uncertainty of the pleading JUDGMENT was given 


in the court of king's bench, but afterwards reverſed in parlia- 


- 


Hr 1 


«3 22 
us isser 


Extra 


tiff, and aff upon error ©" Oran, 


doubt in caſe it was for want of 

$. C. Comb. 240.z but none of | 
points were inũſted on, either in the 
common pleas or in the king's bench, 
S. C. Show. Caſes in Parl. 102. — Lonn 
Coxs agrees with the law as laid down 
in the ſecond point of this cafe, 2. Inſt, 
632. But D. Bunn is of opinion, 
that notice ought to be given to the pa- 
tron of the refuſal, whatever the cauſe 
may be, 1, Buro's E. L. 142. 3 and in 
the cafe of Rex v. Biſhop of Hereford, 
Mich, Term, 7. Geo. 1. a plea by the 
biſhop in a guare impedit that be claimed 
nothing but as ordinary, was bolden 
bad, for want of alledging notice of refu- 
fal, though in a caſe where ru. cxown 
preſented, Com. Rep. 358. vo edit. 
by Mr. Roſe. : 


Bagnell againf Abnett. 
ts the Common Pleas. | 
JN « 8PECIAL. VERDICT in cjectment the caſe was thus: 
obn Herbert was ſeiſed in fee of the tenements in queſtion, 
had iſſue two daughters, Margaret, married to one Lander, 
and Elizabeth, Margaret had ifſue * and James, c.; and 
iſed of the tenements ; 


the ſaid John Herbert, being fo 


his grandſon at- 


called by the names of Upper and Lower Houſe Tenements, one of tain the age of 


: 


une! by bs. of. the, pwvy. wes a. 


which the jury | 

pounds, 101 '* ths that of. Rents cons. ante chann-bn 
words: „I DERYISE all my meſſuages in Mikuich, Corton, and 
« Fraſdale, to truſtees, &c. (naming them), upon ſpecial truſt for 


> il 
T my 
« 


obn Lander attain the age 
thenceforth I o all my ſaid 


twenty-one and 
meſſuages, e tenements, in Milwich, Carton, and 
led A, for raifing money ; the other third for another purpoſe, and then to his grandſon, taking no 
noice of the land called J.; yzt the land called B. ſhall paſs to the grandſon ; for there being a 


twenty-one . 
years, 4 and 

„from thence= 
i forth give all 
© the ſaid lands 
« called G. 2s 
follows, vin. 


two parts of 
the lands cal. 
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4 the heirs of his 


Trinity Term, 4. William and Mary, In C. B. 


4 Fraſdale,as followeth ; videlicet, two parts of the Nether Hoſp 
&« Tenement (the whole in three to be divided) for the raiſing of 
<« two hundred &c. the remainder to John Lander and 
body, remainder to Fames and the heirs of his 
« body, remainder to the right heirs of the deviſor. The other 
third part, after ſome truſts, &c. he deviſed to Fobn and Fame; 
Houſe Tenements,—Yqþy 
| Lander alſo died without iſſue, &c. and 
James the ſecond ſon of Margaret was leſſor of the plaintiff, 


The queſtion was, Whether the vidalicet, and the clauſe which 
follows, ſhall relate only to reſtrain the deviſe to the Nether Houſe 
alone? or, Whether the whole eſtate is not by general 
W come to the daugh- 

rs. 

The clauſe coming after the viz. does not reſtrain this deviſe 
tothe Nether Houſe t: enements, but upon the whole conſtruction of 
the will both the tenements paſs to the leſſor of the plaintiff; 
e Am adage os the viz, 
is only directive how part of it ſhall go; and if it be not thus 
expounded, it is repugnant. | 
E contra. The Upper Houſe Tenements do not paſs, for both are 


- diſtin parts of the teftator's eſtate, and diſtinctiy deviſed; 


ſelf diſtinguiſhed them by his will. 


*[142] 


| the owner himſelf, who deviſed © all his farm ( 


therefore it is againſt the rules of law tat one ſhould paſs by the 
deviſe of the other, eſpecially in this caſe, where the teſtator hi 
e with this was 2 
reſolution in this court, Hilary Term, 11. Car. (a): A manws 
ſeiſed of a corner-bouſe, and another conti in the occupation 
of ſeveral tenants, and deviſed the corner-houſe, reciting it to be in 
the occupation of the proper tenant, and of him who was likewiſe 
tenant to the other houſe ; now would have that other bouſe 
paſs by that deviſe, becauſe the tenant of it was named: but it was 
that it ſhould not, for nothing paſſed but what was perticu- 
larly expreſſed, which was the corner-bouſe, and that the miſtaken 
* addition of a wrong tenant ſhould not make that void which 
was ſufficiently made certain by the name of © @ corner-houſe.” 
Wherever any land is expreſsly deviſed, no implication, though 
ever fo ſtrong, ſhall carry it otherwiſe : as if a man have a fam 
called by a particular name, part whereof was Jet, and part uſed by 
naming it), and the 


_  «K}znds thereunto belonging (inthe tenure of his tenant), to his wife 
t 


& for life, and that 1 the reſt of his lands ſhall remain to R. 
& after the death of bis wife (+) ;”* theſe words ſhall not carry it by 


' implication to the wife, becauſe there was an expreſs deviſe to her 
| before of the other part. Many more proofs might be brought of 


(a) Wilkinſon „ Maryhod," C. (0) Higham.s. Baker, Cro. Ek. 15, 


Car 447+ 3. Roll. Abr. 6:4. Jones, 2. Leon, 226. 3. Leon, 130, Moo 
379- | N this 
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: where a man having lands in a vill, and in two hamlets in 
— deviſed all bislands | 


2 
£ 
: 
: 
8 
4 
4 
4 
1 
5 
8 


called Heylands, and the deviſe was of © all his land (in 
naming it) called Heylands, &c.”* nothing paſſed but what was in 
that vill (5); and the reaſon given was, uſe nothing more 
ſhall be intended than what was expreſſed by the teſtator. 
There is yet a ſtronger caſe than this at bar ; it was (c), Aman 
had a houſe in Oxfordþbire, and houſe and lands in Hertfordſhire ; 
and the will was, «© I BEQUEATH all that my houſe in L. in 


2 will, which muſt be conſtrued according to the expreſs words 
and intent of the deviſor ; if it had been in a t, then the houſe 
would have paſſed as well as the lands; for every man's 

muſt be taken in the ſtrongeſt ſenſe againſt the grantor himſelf, 


And of this opinion was THE CoURT in the principal caſe, viz. L4. RI. 81g. 
that the adverb videlicet was diſtributive here, and ſhewed what 1271. 
the deviſee ſhould have. . 55 


80 the plaintiff had judgment i (d). 
( Dyer, 261. (e) 1. And. 123. 
) Wooden v. Oſbourne, Cro, Eliz, (4) But ſee 3. Com. Dig. © Deviſe” 
674 | (N. 2.) - 
$4 £5 [143] 
Whittingham againff Andrews. Caſe 48. 
RROR or A JUDGMENT in ejeftment in the county palatine An cjeftment 
E of Durham. The Aochination wan, « de mineris carbonum in . =inwiccare 
« GATESIDE.” | | | 2 


| good, 

It was objeRed, that this was very uncertain, for the plaintiff without e- 
ſhould have named how many mines, becauſe in that county ſeveral 9 
men have many mines in one place. This is as uncertain as an gy 2, enn, 
ejectment of © three acres of meadow and paſture,” not ſhewing diftriathe 
how much of either. (a). So an ejectment of © a meſſuage and derisunderſtoed 
« ten acres of land, twenty of paſture, and twenty of meadow, * dhe prattice 
per namen of a meſſuage and ten acres of meadow more or leſs :” —— 
now the words & more or leſs could never be intended to extend 
to forty acres more, there being only ten acres demiſed ; and for 30. $9w- 
S. C. Salk, 255. & C. Comb. 201, 8. C. Carth. 277. 2, Roll. Rep. 166. Stiles, 194. 202, 


Ye. 118. Ero. Jac, 150. Noy, 121. $- Com. « Pleader” Z. .). 
166, Id, Ray, 191. 277. 789. . 15 l 


6.) c. Car. 573, Aate, 97. 


this 


—— 2 * av os = 1 «4.» © 4 * * ws 
Site 6 n F % 4 \ 2 « & 1 2 * N N m 9 fy — 1 * 
8808 p, FS", oo 0” N 1 1 8 . * 4 T5 ve" $5 wb p 
6 - 7 8 * 1 4 l 4 . 7 1 — 
3 „ ys „* 1 4+ * & = „ "a R 74 —— 14 + % » $40 v# > 
x, A . — ® + "i *, # 1-5 
"Rx _— e TIS Abs RL REI : 7 nns 
5 7 


? — EPP en oe eg wo rm rr un we Ce... PR. cis. 2 
3 


9 1 + # 
rv ap 9% 2.4. 24 $2 act 
rr — = 1 


f e 1 
, : | | = * 
reer 1 
d — 4» —— — - 1 . 1 eats » * - * — 


2 


” * 294 
6 


og uo 
5 * 


*P144 ] uſually * make ſeveral fbafts to let in the air; and if the plaintif 


— — — — —— — 
= 


) Hammond v. Savile, oor, pl. 387. and 5 
Anas bh Ne gg. 12.06 og EjeQ. 27. contra. ee 
* 8 (c) +. I — 1470. 1. Burr. 3 tra. 71, 106% 
N 8 a 8 1 1. . 6 4 
0 . &. ng. 1. 1 Rap. 685 ; ts 2 


0-0 — — - 


** — | 
= K 


— — — — 
— * . - 


Trinity Term, 4. William & Mary, In B. R. 


vrnns- this a judgment was reverſed (a). It will not lie d - 
a_ a cliſe, but it muſt be of a certain number of acres, and the num- a hi 
. der of the acres mult be particularly ſet forth; and this wa , 
: SavilPs Caſe (d). ir” 
E contra. No greater certainty is required than that the ſherif iv 
may know of — 45 deliver poſſeſſion, which is done here; for 4 
the words © de mineris. carbonum” aſcertain the nature of the «yp 
thing in demand (e). It is true, an ejectment de omnibus et omni. is! 
madts decimis is not good, becauſe of the uncertainty of what nature lau 
the tithes are; but if the word fen or « lane” be added, it tt 
is well enough, becauſe the nature of it is then made certain (d), wil 
This action is in the nature of treſpaſs, becauſe of the wh 
which are to be recovered ; and one may bring an action of up! 
for" a piece of land, without any other certainty (e). It poi 
cannot be denied but that many judgments have been reverſed for co! 
J jones eee Wl 
that execution c not 0 1 ent. e excepting i 
that it is © de mineris carbonum ;” if A had been 4 for 


is admitted to be certain enough. Now the nature of the thing wil 
| admitofno other certainty, for a mine of coals runs through many 
lands; and though it is but one mine, yet when it is opened, they 


nad declared but for © one mine,” he could have recovered but 

<« one ſhaft.” * is uſage 8 — if it is 

brought © of fifty acres in Ireland, though ſuch a declaration 

— uncertain here (J), yet this Court would not reverſe a 

judgment given there without writing thither to know the uſige. 

And of this opinion was THE CourT, that it may be good 
dy cuftom of the country; and therefore the judgment was 
| e 8 wt 


- 


ta Yelv. 1 Bac. A 62 k 
i ele. 166 N a? Owen, 19. Sr, Ns. 


2 erg sss Fa. 8g 


Ame BM the ſtature of 5. & 6. Edw. 6. c. 25. it is enacted, & That 
Me < now off « no perſon ſhall keep an ale-houſe but ſuch who ſhall be 
ond preſerife = @, itted thereunto, and allowed in open ſeſſions of the peace, 
: « or elſe by two juſtices of the peace, quorum unus, c. under the 
of punichment, two jquſtices of the PEACE, u 
that mod: of pu- * penalty of three days impriſonment without bail, and not to be 
Simens alone: « diſcharged without giving a recognizance with two ſureties to 
uſt, .be .pur- « co fo no more,” - of | Wy 
common law method by inditment.—S. C. Carth. 263. 8. C. 1. Show. 398. Palm, 3%. 
2. Roll. Rep. 308. 1. Salk. 460. Comb, 4og. 2. Burr. 99. Stra. 479. $23. 4. Com. Dig, 
« Inditment” (E). Ld. Ray, 1303. 991. 3- Bac, Abr, 97. . Fitzg. 47. 65. 2, Hawk. P. C. 
chap. 78. | The 


2 


Frinity Term, 4. William & Mary, In B. * 
The defendant was indicted for keeping of an alchouſe without 


licence. | 

je. uns objefted, that it would not lie, becauſe it is not an 
offence at the common — 1» ny gr 
gion power to © the juſtices of in their ſeſſions to make 

« enquiry into theſe offences by pr nt, information, or other- 
«iſe, &c. But an indiciment is another fort ofpuniſhment, which 
js not provided for by this or any other ſtatute. Now where a 
law makes an offence, and appoints the method of proſecution, 
it muſt be ed nora OE Gard 19), 
wiſe (a). s was the opinion ourt in 's Caſe 
Es) ON wa th ane off Hr Ee IT. for taking 
upon him the office of a juſtice of the peace, not having. 2 
pounds a-year, and ſending out a warrant by virtue of his 
commiſſion; the penalty pines bye OR Inn 
« po to the king, and the other to the informmen” . 


bg order: be indicted. 


E contra, The wa of indiftment; 
Dr by way of i 2 parti- 


cular law 3 Ned . directed to be md 
bill, plaint, or information; for are * affirmative words, and 
ſhall not take away the general method of proceeding according to 
the courſe of the common law. The thing prohibited is of public 
concernment (c), and an indictment will lie againſt the offender, 


if there are no-negative words to reftrain-that way of proceeding, 


Taz CRiEr JusTICE. An indidtment being a ſummary 
of proceeding, 8 for dre det and dd K 
ſeems reaſonable that ſuch a method ſhould be purſued. Lo con- 
vey a maid from her parents under the age of ſixteen is no 
ofeaceat the commonlaw,it is made fo by a particular (4) ; 

authority is given to the STAR-CHAMBER or mation, 
ind uo de hae of aflive by indiftment, 9 
offence ; but yet the court of king's bench is not excluded; and 
ſo it has been conſtantly held ſince the making of the law. 
[tis prohibited by the ſtatute of 22. Car. 2. c. 12. to travel with 
more than five” horſes' at length: this is a new law and a new 
offence ; and yet it was held, that an indictment would lie in 


the of bench Rs IE DAI. ent N AN Ye 
— Weed by tr Pat: 


(a) 7. Co. 36. | x36. z and fo adjudged in Rene Ti- 


(8) Cro, 2 643. a. Roll, Rep. fletn, 2. Lev. 257. 1. Sid. 36% 
and in Rex v. Lord Ouſſoulton, 2. Stro. 


Taz Kirs 
AND Grin 


againſt | 


Mai x10T, * N 


recovered by action of debt at the common law,” 1 there- 


*[145] 


1828 
« Indi 


— 


247 
(e) 1, Mod. 36. a err Pigott, x2. Mod. 


9 By 4. & . Phill & Mary, c. &. 516. Holt, 758. Rex v. Iberpe, 

for which ſee 1. Hawk; P. C. ch. 42. Com. Rep. 27. 8. C. 5. Mod. 221. 
But by rund Cova v, In the caſe of and Caſes Temp, Talb. 38. . Peer, 
Rex v. Moor, this is an offence at com- Wms. 696. 705. 2. Peer. Wrns, 111. 
von law; for it is alan i ſe, 2. Ns . Peer. ix. 826. 118. 
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Trinity Term, 4. William & Mary, In B. R. 


Tu: Kixe But DoLBen and ExRE Jaſlices, were of a different opinie 
denen they never heard of an indictment before for keeping an unlicenk 
rler, alehouſe; and this ſeems to be the judgment of the parliament; 


a. the ſtatute 3. Car. 1. c. 3. that an indictment would not le, 
becauſe the conviction is to be upon view by the chief office 
within his limits, or by confeffion of the party, or by oath of twg 
witneſſes 3 and then the penalty is to be levied by diſtr. &c. (a); 
(e] The Court, it ſeems, took time to remedy may b * 

conſider of this caſe, 8. C. 1. Show, in ſuch caſe, is slave, Rex . 
400. f und in the Hilary Term follow- ' Robinſon, 2. Burr. $03. ; 
ing the indict nent was quaſhed, 8. C. if a ſtatute direct an act 


Carth 263. In the caſe o Stephens without pointing out any 

». Watſon, Mich. Term, 13. Will. 3. 338 the mode of proceeding 
it is (aid, that keeping an alehouſe with- indiffment at. common law for &. 
out licerice is not an indiQable offence, obeying the injunction of the Leih. 
becauſe the ſtatute 5. & 6. Edu. 6. ture, is not taken away by a ſubſequen; 
c. 25. which makes it an offence, has ſtatute pointing out 2 particular may 


| 
| 


EY CR} eee $832. 3 1 Bott's Poor Laws, Mr. 
v. Penſax, I. Bar. K. B. 127, 2, Seff. edit, 300. Rex . Balme 
Caſes, 172. 3 and Rex v. Wright, | of 

1. Burr. 844. ; for wherever a- new cannot be ouſte? of its common-hy 
offence is created by ſtatute, and a ſpe- juriſdiftion without negative - words. o 

og cialjuriſdiQion out of the courſe of the neceſſary implication, Cates, Qui 
* common law is preſcribed, that ſpecial v. Knight, 3. Term 442. 
JjuriſdiQtion muſt be ſtrictiy followed, fore where a new offence is created by f 

or all the proceedings will be a nullity, ſtatute, and a penalty annexed to it by 1 
Hartley . Hooker, Cowp. 5234. If, ſeparate and ſubſtantive clauſe, it is nt 
however, new-created offences are one neceſſary for the proſecutor: to ſue for 
prohibited by a genera! probibitory clauſe the penalty, but he may ind on tte 

in the ſtatute which creates them, or i prior clauſe, 'as for a ee i 

and alſo a particular provifien. and a 

cular remedy, there an indif7ment 

will ne, Rex v. Wright, 1. Burr, 544-; | thi it wilfalh, 

and if the offenes for the puniſhment of although without any corrupt ee is 

which a particular, remedy is appointed indiQtable, Rex v. Sainſbury, 4. Term 


Ir 


. 


be a common-law ce, there either the Rep. 461. 
rer N * 8 
White again/t England. 
oo N che ſtatute of 5. Elia. c. 4. it is enacted, & That none which 
« eee er eſhip ſeven years in any art or 
4 myſtery- then uſed ſhall uſe the fame, &c. upon pain to forſeit 
« forty ſhillings a- month. f ben l a = 
An action of debt was brought upon this ſtatute againſt the 
the dasses defendant for uling the trade of 4 tiler, not having ſerved an 
was mgde. apprenticeſhip for ſeven years. N 401 


a 


5 
5 


Adectaration o 


8. OC. 3. Salk, 4z. Ne defendant pleaded, that his father was a freeman of Londin, 
Dun. 163. and that he was his eldeſt ſon, and that jure patrimonii he might 
„. 14% uſe that trade. | | 

27. Kid: 63. 167. 12; Mod. 251. Id. Ray. $13. 1034. Stra. $52. 2. Wil, 16, 


Upon 


"x, Bl, Rep. 233. - 6- Com. Dig, * Trade” (O. 5.). 
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Trinity Term, 4. William & Mary, In B. R. [146 1 


Upon a demurrer to this plea THE COUNSEL did not rely Wr 
upon it, but took exceptions to the declaration, becauſe it is nat t 
ſbewed that the trade of a tiler was an art or myſtery uſed in W n 
England at the time of the making of the ſtature, 


To which it was anſwered, that it was a trade mentioned in the 
ſtatute, and ſo by conſequence mult be then uſed (a). ; 

But the plaintiff was adviſed to waive his demurrer,which he aid, 
and paid coſts. * a 


(a) Per Comb. 288. 'Gilb, Cates, 242, 2, Showz 210, 1. Burr. 15 ; 
3. Bac. Abr. 552+ 555+ | 7 | n 
5 Howard again Tremain. Sm - Caſe 51. 
N the ſixth day of June 1681 a bill was exhibited in chancery, On a bill to per- 
and a commiſſion prayed to examine witneſſes in perpetuam pewatetheteſt> . 
rei memoriam. In Trinity Term following the defendant had a , 05: 
commiffion to anſwer, and the plaintiff examined his witneſſes dun taken de 
d: bene eſſe, but no anſwer came in till two years afterwards, in bene of after a 


which time two of the witneſles died. FEE, 2 —— 
The queſtion now was, Whether theſe depoſitions could be deſendant in 
read in evidence at a trial at bar? contempt, though 

, before an- 
It was ſaid, that it was the uſual practice in 


mine witneſſes de bene eſſe, and that if died before they were mn, on the 
cxamined in chief their evidence is good ; for i ſuch evidence d of two of 
d not be allowed at law, it w be a meansto enlarge the examined 
juriſdiction of that court, and the party grieved would have a new — Fi 
equity. Nothing is more neceſſary than that. the examination of vn a trial after 
witneſſes ſhould be in the proper court where the cauſe is depend- d niwer i 
ing; and this is the means to do it, viz. to examine them de bene fe 
oe: if the defendant ſhould be obſtinate, and refuſe to anſwer, [ 147 J 
he may ftand out in contempt of the court, and fo prevent the 
plainti ** rpetuating his evidence; and this is no inconve - — e 
nience to the defendant, otherwiſe than by puniſhi his perſon 8. C. x. Show. 
1 for after his — 4 Gy hd the ſame 88 
vantage in every reſpect as he had before he was in contempt. 5-©-Carth. a6g., 
It is — 2 — to ſay, that iſſue was not joined in chancery, 3 | 
becauſe where depoſitions taken in that court are given in evi- La, Ray. 240. 
dence at law, there is no proof but of bill and anſwer filed in the 311. 729. 73 
cauſe, * And therefore in the caſe of Ford u. Gay depoſi- 303.936. 1266. 
tions, though exemplified, were refuſed by PoLLExFEx, Chief 7*3-- 
Juſtice, to be given in evidence, becauſe there was no proof of an be I» OE 


482. 
anſwer 2. Vern. 197. 


Prec. Chan. 212. 8. Mod. 181. 10. Mod. 15. 17. Mod. 210, 12. Mod. 1 Pas. OY 53. 

414. 60%. Gilb, Eq, Rep. 16, 17. Fitzg, 197. 1. Peer. Ws. 288. 444. 5 2. Peer. Wa. 
162. 563, (646). 3. Peer. Was. 195. Stra. 920. Chan. Caf. 178. 5. Mod. 211. 1. Ak. 

45. . Show. 363. 2, Stra. 910. Bull. N. P. 235. 4 Com. Dig. ideen (C. 4). 


K 2 —.— E contra. 


Trinity Term, 4{ William & Mary, In B. R. 


Hora E contra. There can be no examination of witneſſes upon 3 
12 bill alone, and the fault is in the plaintiff, for not compelling the 
Wen defendant to put in his anſwer in two years after the bill 
Now when his anſwer was filed, thoſe depoſitions which were 
taken de bene eſſe are of no uſe; for ſuppoſe a bill is brought 
againſt hufband and wife for ſomething which the man claims 
in right of his wife, and witneſſes are examined de bene eſſe and 
then the huſband puts in his anſwer, this ſhall, not pre) ice the 


PD erg” 


wife without her anſwer. This court will not allow tions 

taken before commiſſioners of bankrupts to be given in evidence 

— nor depoſitions taken in the eccleſiaſtical courts, and yet 
courts have the king's authority to examine witneſſes. 


Count. Nothing can make it evidence but the neceſſity of 
the thing. It is true, in caſes of wills it may be neceſſary to exa- 
mine witneſſes to pe their teſtimony, but in this caſe the 
plaintiff was nonſuited upon evidence vivd voce, and afterwards 
- Exhibited a bill, and obtained theſe depoſitions upon examination 
of his own witneſſes, which is but paper-evidence at the beſt, and 
therefore they inclined not to allow it. Tamen quere (a). be 


. (4) Theſe depofitions, by the opinion the witneſs, after examination by order 

of turt'waors Cover, were allowed of Court, die before the anſwer comes in, 

to be given in evidence ; which BEzown's Caſe, Hardres, 315, 3 unlch _ 
was done accordingly. Norz #t the defendant appear to be is contempt, 

* Edition ; and with this. S. C. Bull. N. P. 240. In the report 

..Carthew, 265. and 8. C. . Salk 278. of this caſe Carth, 26g. it is fad 

.. agree. By the report of this caſe in that the plaintiff had not taken out 

Shower, Gtzcory and Eyrts, Juſtices, any proceſs of cootempt ; bur it uppen 

were clearly of opinion, that theſe depo= 'by S. C. . Salk. 278. that the defendant 

— $tions were good evidence ; but Hol v, was in contempt z that the plaiatif 

Chief Faſtice, and Dot au, Juſtice, thereupon. had a commiſſion to examine 

doubted. It ſeems his witneſſes ; and that the defendant 

| joined in the commiſſion, and crob. 

examined ſome of the ; ad 

therefore $. C. 1. Show. 367. Gzzcory, 

335, 336. ; or even though  Tuſtice, held them to be good evidence, 
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"Caſe 32. The King and Queen againſt Bullock. 
A fingle juſtice BY the ſtatute of 33. Hen. g. c. 6. it is enacted, & That none 
had not power 4 ſhall ſhoot, or keep in his houſe a croſs -bow, hand-gun, &c. 
e e, g. © unleſs he hath lands to the value of one hundred pounds per 

A $24 Hat” | ; | * 
c. 6. in a ſum. annum, on pain to forfeit n Ce 3 
mary way, one © that any perſon may carry the offender before the next juſtice of 
the offeuder was C peace, who, upon due examination and proof, hath power to 
prought b-fore d commit bim till he pay the penalty: juſtices in ſeffions and 

„ fan” ac ſtewards of leets have power to hear and determine theſe 


upon view of 

theotfence com- offences.” * 
a - -Thedefendant not having the hundred pounds a-year did ſhoot 
4- Com. Dig. in a gun in the month of February, and, in the March following, 
** Joftices of vas brought before a juſtice of the peace, and by him was con- 
„ victed of this offence. 

WF: ani Ss And 


Trinity Term, 4. William & Mary, In B. R. *[ 148 ] 


And now a motion was made toquaſh this conviction, becauſe Tu Kine 
it was before a ſingle juſtice, who had not power by the ſtatute Winn 
to proceed in a ſummary way, unleſs the party is b ht before 3 f 
him in/lanter upon view of the offence committed, which was not | 
done in this caſe. 

And therefore the proſecutor was ordered to ſhew cauſe why it 
ſhould not be quaſhed. | 


| Anonymous. Caſe 5 
N oRDER was made at a mineral court held at Mendipp, inthe An inferior 
county of Somerſet, that the defendant ſhould forfeit his infiet = forſet= 

mineral tools and goods, and be baniſhed from Mendipp-hills for , antes ware 


ever. ranted by ſtatute 
This order being returned, it was moved to quaſh it. 3 
And ru Cox held it to be an order againſt law, and not to 33% 

be ſupported but by ſome ſpecial cuſtom. 


HERE was a libel in the ſpiritual court agaialt the defendant The accupier of 


for ing of a rate towards the X i iſh 
not paying of a repair of a church, &c — 9 — 


He ſuggeſted, that the lands were in the occupation of his the repairs of 
tenant, and that he was not an inhabitant in the pariſh where this ** church, and 
church was, &c. | | * —ů 

And this was HELD a good ſuggeſtion; for it is contrary to P*i®- 
law to charge the perſon with repairs who does not ns in th 2. Roll. Abr, 
pariſh ; the tenant of the land ſhould be charged, and not the 288. 289. 
owner. If a man take a leaſe of a ftall in a market-town, where 4 2 
he uſes once a- week to ſell his wares, but lives in another pariſh, Cro. Biz. 2. 
he ſhall not be charged towards the repairs of the church in that . Salk. 164. 


market-town. II. Ray. 59. 
$12. 


Prec. Chan. 42. 8. Mod. 6t, 10. Mod. 13. Comy. 634. Stra. 56. 77. 100s $25. . 
1148. 3- Com. Dig. * Eſgliſe”* (G. 2.) 3. Term Rep. 10. 5 I oy * 466 4] 
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Sir George Treby, Knt. Attorney General. 
Sir John Somers, Nut. Solicitor General. 
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* Barker and Another againff Lade. 3 


RROR or A JUDGMENT IN THE COMMON PLEAS in re- A deed convey- 

E Fn wherein the defendant Barker made conuſance as 

iff to Nicholas Marſb, &c. and ſet forth, that before gan Þ* pleaded 

the taking the cattle, one Robert Lade was ſeiſed in fee of the oyerationintaw; 

phos WHERE, &c. who in conſideration of one hundred pounds, and not accord- 

did by deed grant to Nicholas Marſb, grandfather to the ing to thewords 
of el 


tunc in occupatione pred. ROBERTI LADE unde pred. in quo © father, forand 
Ec. oft, et pred. tempert quo, &c. fuit parcel. &c. with a clauſe of „, in convidera. 
diſtreſs : that by virtue thereof the ſaid Nicholas Marſh became «, 1 of eng 
ſeiſed of the rent, who deviſed it to Richard Marſh, and his heirs, <« affeftion, Ne. 
&c, who by deed, &c. pro et in confideratione naturalis amoris et * gave, granted, 
5 and 


S. C. 3. Lev. 291. Skin. 315, 1. Mod. 175. Cart. 137. 3. Lev. 9. 1. Vent. 137. 109. 
2. Vent. 318. Skin, 315. 7. Co. 70. 2. Co. 24. Cro. Elia. 394. Co. Lit. 303. Velv. 135, 


Michaelmas Term, 4. William & Mary, In B. R. 


Banrnn efionis redifte NICHOLAO mods defend. 
2 e to be paid to wel ops = ”, 
| his life, dedit conc vit et tranſpoſuit to defendant 
2775 the ſaid rent, to have a 0 hold Go him 4d tis Heirs for ever 

virtue whereof, and of the ſtatute for transferring of uſes int, 
poſſeſſion, the defendant was ſeiſed in domnico ſus ut de feods, c.; 
” [ 150 ] and for fix years rent, &c. diſtrained ; and fo Marſh & in jure fu 
proprio bene advocat, et BARKER ut ballivus of the ſaid Marſh bene 
cognovit, the taking, &c. (%. 


To this the plaintiff demurred, and the defendants joined in 
demurrer. 297 22 j 


Anavowrymuſt TRE FIST OBJECTION to this pleading was, that the 
thew the — WHERE, &c. was not plainly and ſufficiently alledged to be charges 
Hhe land charged. With this rent at the time of the grant thereof made to Nichela 

Ha Marſh the ther; for it ſhould have been ſhewed, that the 
ent 13% place, &c. did belong to the faid meſſuage, or that it was in the 


occupation of the grantor at the time of the grant, as well a 


tempore quo, &c. the diſtreſs was taken. 


Tur SECOND OBJECTION was, that this was pleaded as a 

at the common law by the words conceſſit affignoyit, &c. . 
attornment C or enrollment /c), it being in conſideration of 
money paid, &c. and for this reaſon the plea was not good. 


And of this opinion was POLLExEEN, Chief Fuftice. 


But THE OTHER JUSTICES contra; for they held, that the 

conſideration of the grant being as for natural affection az 

for money, it would amount to a covenant ta land ſeiſed, &c. and 
might be pleaded without an enrollment. en I 


Upon this judgment a WATT or ERROR was brought, and it 
was be Sean that admitting this deed did dag 25 2 covengat þ 

and ſeiſed, c. it ought not to have been pleaded by the word 
dit et conceſſit, Nc. bar as it operates by law, VIE. conceſſi 4 
LA. Ray. 308. agreavit quad ſeiſitus e Many inftances may be given ta 


347- 493- 422+ prove this matter: one ſointenant makes a feoffnent to the other ; 
737 793: 967+ this cannot make a deed at the common law (d); for he can- 
7870 5 not make livery and ſeiſin, becauſe the other is jointly ſeiſed with 
Pier. Ch. 124. him, yet this deed ſhall enure by way of confirmation, and muſt be 
10. Mod, 301. ſo pleaded, and not literally as the deed is worded. So the word 
3-44 dim is not only applicable to an eſtate for life or years, but 
| | to an eftate-tail or in fee, but then it muſt be pleaded as ſuch. 
My Loxn Coke, in his Comment upon Littleton, ſays (e), that 

© def or * conceſi may amount to a grant, to a feoffment, to 

gift, leaſe, releaſe, confirmation, or ſurrender; and that it is in 

the election of the party to uſe it to which of theſe purpoſe 


s the pleadings in this caſe, (e) Sce 27. Hen. 8. c. 10. 
2. Vent. 145. to 148. 0 (4) Bro. Abr.“ Confirmation pl. 11- 
(.) Seetheſtatutes 4. & 5- A. c. 16. Plowd. 156. b. | | 
and 31. Geo, 2. c. 19. .“) Co. Lu. 301. b. _ 
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moſt agreeable with his intereſt, and therefore he may plead it as Banz 
either; which ſhe ves that the pleading muſt be as the deed enures *» Axor a 
* and operates, and not as the words are in the deed itſelf, And f. 
thertfore if-one Jointengat: plead, that the other conceſſit to him, , 
&c. this plea is ill (a), becauſe @ grant is not a proper conveyance [151 ] 
one joint-tenant to another, it muſt be b ber if N if a 8 Mod. 240. 
7 had ound quod conce 3 that bei the ng 0 gents, 1 27 - 
ety have wks helped y the Gore: and 5 — to be quod * Wag, 
relaxavit (b). If tenant for life grant his eſtate to him in rever- 1% | 
fion, this is a ſurrender, and it muſt be pleaded according to the * 
operation it has in law (e). | W „ 
And for this reaſon, chiefly, the judgment was reverſed (d). 


(a Chefter v. Wilkins, 2. Saund. 96. out attornmcnt ; and the averment that 

* Mod. 240. Fitzg. 275. it operated by way of covenant to ſtand 

3. Bac, Abr. 207, ciſed, did not help it; but it ought to 

c) Comb. 190. 4+ Bac. Abr. 100. | been pleaded properly, that the 

(4) The judgment was reverſed, be- father did covenant to ſtand ſeiſed, 

cauſe the conveyance from Mun to his 8. C. 2. Vent, 151. But ſee 8. G, 

ſon was pleaded by way of grant with- 3. Lev. 293. | : 


a | : 

Carter againſt Firmin. Eike 56, 
V the ſtatute 19. Car. 2. c. 8, for rebuilding the city of Lon- If a ante, 
don, it is enacted, © that no building or houſe ſhall be erect- made for re- 
« ed within the limits of the city but ſuch as ſhall be purſuant ag a city 
« to the ſcantlings mentioned in the ſaid act; and if any perſon 96+ yg 9: nm 
& ſhall do contrary, being convicted upon the oaths of two wit- buildings mall 
« neſſes, then the houſe ſo built ſhall be deemed a common nu- be ercted - 
« ſance, &c.” And it is further enacted, © that all differences in the limits of 


. 


city but a 


« ariſing between builders, concerning placing and ſtopping up as 
« lights, ſhall be heard and determined by the Alina of the YT: 
« ward; and if he is party or cannot determine it, then by the in the a, it 
&« mayor and court of aldermen.“ only extends to 


u 

Mr. Carter was poſſeſſed of a houſe in Three King-court, in old fades 
Fenchurch-ftreet, and Mr. Firmin had a houſe contiguous ; there and not to ce 
Was a 9 ſet between both theſe houſes by the city ſur- — —_— 
veyor, and both built above twenty years ſince. And now Mr. * 
Carter would build a ſtable upon a void piece of ground which SK. 428. 
was never built on before; upon which the other complained to 5 Dig. 
the court of aldermen, who ſent two ſurveyors, being city officers, « prohibition” 
to view this building; upon whoſe report that court hindered any (A. 1.) F. 16.) 
farther building till the right of the thing ſhould be determined. 


And now Mr. Carter moved for a prohibition to the court of 
aldermen, and by his counſel alledged, that they had no juriſdic- 
ton over this matter: for their houſes were built twenty years 
ſince according to the rules preſcribed by the act; that the au- 
thority of that court was limited to the builders of houſes upon 
the foundations of thoſe ® which were deſtroyed by the fire, and 6 [ 152 } 
id not extend to ſuch perſons who buile upon new foundations: 5 


r his lights, er adhuc ohflupavit.— 
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ee ſſo that the houſes being built, their juriſdiftion was determine; 
3 ee re ' 
EIS And of this opinion was THE Court, and therefore inclined 

to grant the motion. | 

Ne. If thereisa But at another day, this matter being ſtirred again, it was ſaid 

em in Lon by THE Count, that there might e in the city to te. 

322 © gulate lights, and for the uniformity of buildings, but not to de. 

hghis ? termine men's rights. | 

The office of This was faid, becauſe THE ATTORNEY GENERAL inſiſted 


evnvzron of that the City N were officers as ancient as any records of 
the dal. the corporation; t their oath ĩs in the Book of Oaths, which is 


Du OE likewiſe 2 very ancient book ; that theſe officers have in all times 


. paſt been appointed to make particular reports to the court of al. 


dermen, to which the parties concerned have always complied; 
and that it would be very inconvenient if a prohibition ſhould go 
contrary to ſuch an ancient cuſtom. | 


J 


at whether upon à prohibition; and that the defendant might (if he ſaw cauſe) 

3 x 2h this cuſtom, that ſo the Court might be judicially apprized 
$9, they of the matter 

will order the * 

party to declare. | 

_ Cafe 57. | Carter againſt Calthorp. 


| Hilary Term, 3. Will. & Mary, Roll 308. or 506. | 
A decheration in ENO to reverſe a judgment given in the court of Hull, in 
— an action on the caſe, where the plaintiff declared, that he 
an inferior court Was ſeiſed of a meſſuage, &c. and that the defendant built another 
for a nuſance, Near it, and continued the ſaid building from ſuch a day to the 
from ſoch a day time of the levying of the plaint, by reaſon whereof he ſtopped 
here was judgment for the 


& adler exif, Plaintiff, and entire damages given. | 

5 _ e And now the error aſſigned was, that by reaſon of the words 

—— adhuc obſtupavit, damages were given for ſomething after the 

plaint levied. | 

S. C. 3. Lev. | ' 

B's 8 To which it was anſwered, that the word * adbuc” refers only 

S.C. 1. Show. to the time of bringing the plaint, and not to any 2 

4c. Carth. 26 happens afterwards ; it is to ſhew, that the defendant not 
*arthe 297- abated the nuſance: they are words only of form, and uſed in 


[ 153 ] moſt declarations, * VIZ. ſalvere contradixit et adbuc contradicit, 
c. and fo are the pleadings in the Entries in this very caſe, viz. 


2. Vent. 103- that the defendant built a new houſe, by reaſon whereof the great - 


135. | 
2. Lev. 176. 3. Lev. 246. 2. Jones, $7. 2. Saund. 170. Dyer, 250. 3. Mod. 104, 
10. Mod. 273. f. Com, Dig. ** Pleader” (C. 25). 2. Bac; Abr. . Ld. Ray, 122. 393. 576. 


713.905. 
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part of 
adbut exiſtit. | FATE 
And for this reaſon the plaintiff had judgment (a). 


Davis againſt Speed. Cale 58. 
Hilary Term, 3. Will. & Mary, Rell 261. 
SECA. VERDICT in ejectment for lands in the county of If buſband and 


wiſe feiſed of 
Southampton. 0 | ne tg x 
T5 of the — 
The caſe appeared to be thus: CNY 
A feme ſole, bei ſeiſed in fee of the lands now in i 2 


afterwards married William Horn. The ſaid William and the buſband, 

fn his wife did, by deed indented, covenant to levy a fine Panne yo 
thereof to Follop and Stanley, and their heirs, &c. to the uſes fol- body octbe wife, 
« to the uſe of the heirs of the ſaid William with remainder 


The fine was levied; they had iſſue one ſon, who died in the 23 1. d fer 
life-time of his father and mother without iſſue; then Aun died; it is a future 


5 conveyance to 
| The queſtion was, Whether the heirs of the wife ſhould have ſpportthecon- 
The objection why the right heirs of the huſband ſhould not $. C. Show. C. 
have it was, becauſe there was no particular eftate for life limited P. 104. 
in this conveyance —__ the contingent remainders, which are 5- C. Holt, 730. 
therefore void, and the old uſe remains to the heirs of che wife, , ** *> 


But it was argued in his behalf that this was a ſettlement by C: n. 351. 
way of uſe, which, like a will, was to be conſtrued — * * 
the intent of the parties; and for this purpoſe the law would raiſe pog. 259. 
an eſtate for life in him by implication, which being united with Plowd. 2g. 
that eſtate he * had by the ſettlement itſelf, would create an eſtate Der, 140- 
tail in him, and ſo the remainders would be good. And to prove | 154 ] 
this the caſe of Pybus v. Mitford (a) was Cited, v1z. Wheford 2. Roll. Abe. 

ing ſeiſed in fee, had iſſue Robert by a firſt venter, and Ralph 4:5. 
and Fane by his ſecond wife; he covenanted to ſtand ſeiſed, &c. 1 Ce. 238. 


| 720. 
Ray. 83. Poph. 4. 2+ Salk. 226. 5. Mod. 143. 10. Mod. 416, 12. Mod. — Gilb, E. 


R. 40+ 4. Com. Dig. © Eitates (B. 14.) 6. Com. Dig, © Uſes” (B. 2.) (K. 7.). 
| (2) 1. Mod, 160. 8 . 
e 


8 
f 
\ 
l 
; 
N 
N 


or 
1 
f 
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Davis, © to the uſe of his heirs males begotten on the of ” 
a reverſion to his own right heirs ; the father died, 40 10 
. entered, whole title the plaintiff had; and the ueſtion wa, 
Whether any uſe did ariſe to the ſecond ſon? Thres udgex 
againſt the opinion of 'T wisDEN, 7aſtice, held, 2 
life did ariſe to Mitford by implication, becauſe a limitation tothe 
heirs of wehinar (rap rye 1h ay fp eur = he whom his heirs are 
all included, the old eſtate in fee which was left in him is then 
qualified and turned into an eſtate tail. This was the opinion of 
my Lord Coxs, in the caſe af Lane u. Pannell (a), where he 
faid, if a feoffment be made to the uſe of the heirs of the body, 
&c. it is an eftate tail executed in him, becauſe he has an eftate 
for life by implication.” It is not material to object, that a uſe can-« 
not ariſe in this caſe by implication, becauſe the huſband has no 
eſtate but in right of his wife; for a uſe may ariſe as well to 3 
2 as to the feoffor, becauſe they both joined in the deed 
2s well as in the fine: beſides, he has an eftate for his own life a 
. . tenant by the courteſy, and whenever the huſband has an eſtate in 
right of his wife, in pleading it is always faid, that ſe; fur. 
n dominico ſus ut de fru, Sc. But if no eſtate for life ariſe 
immediately by implication, then this = 8 way of a 
. 
till i i ftill 
E contra, there muſt be a particular eſtate found out to 

' theſe remainders, or otherwile they are void, and the eſtate i 
who had the old eſtate in her before. If this had been a I 
ance at the common law, there could have been no . 
| becauſe the freehold (if any) cannot be put in abeyancd; and it is 
K. 8 plain it is in abeyance here, becauſe there can be no right heir of 
*7: : % William Horn whilſt he is living. It is true, this is a conveyance 
; dy way of uſe, which before the ſtatute was conſidered only as 4 
*T 155 J; but now ® by uniting the poſſeſſion to thoſe uſes, they are 
| governed by the known rules of the common law ; for a uſe is an 
$2 yon Ps eſtate, and muſt take place either in poſſeſſion or in 77 as it 
— ; ps T. 6. is limited; and therefore where a fine was levied to the uſe of B. 
13. 19- 216. for life () and afterwards to the uſe of the children of C. procrea- 
; tis, this limitation ſhall extend to none of his chidren born after- 
ward, becauſe no future uſe was limited to them. In this caſe, a 
uſe was intended to be raiſed in preſent; to the heirs of M illian 
Horn; now they could not take as beirs during his life; therefore 
there being no perſon capable of taking, it muſt be void. If it 
was deſigned to operate in future, then there mult be a partieular 
eſtate iome where to ſupport the remainder till the pres. ne 
S Which eftate muſt be either expreſſed or implied. 
It is plain that here was no particular eſtate expreſſed; then 
if it ſhould ariſe by implication, it cannot be in the huſband, 
{s) Co. Lit. 22, 1. Roll, Rep. 240, (5) Cro. Eliz. 334. 


becauſ⸗ 
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becauſe there are no words which ſhew any ſuch intent. But if Dem 
an implied eſtate for life ſhould ariſe by conſtruftion of law, it = 
muſt be in the wife, and then ſhe dying before her huſband, Gy 
— —— — ennkt . 
take place, and therefore ſhall never ariſe; neither could 


5 gen 
9 if it toy ap 


is heirs till a third perf 
r 
now if any thin EE payment 
12 it muſt be a fee ſimple, and then there 
of the fame land; to avoid which the 
ſn wal e 1 rake th whale ft or of them: 


1 12 ſtatute does — SESS to any 
ſuch as is in being becauſe it cannot be executed to a 
bare poſſibility of an uſe, neither can reer ** 
known rules of the common law C. 


Conz. This is a future uſe, and no — 63861 
port it; and no ſuch eſtate could ariſe * 1 ate 
iſue, and ſo the remainder is void. 290. 314. 495+ 


And afterward in Eafter Term judgment was inn ar th de e- 
fendant Speed accordingly, that no eſfate ſhall ariſe by implication _ 1 
to the huſband; ſuch a thing was never thought on in a deed, 

nor in a will but of necefhty. 


There gef can of cr brought upon this Judgment de. wr e 
liament, e e 


a OR. See 24 Abr. * 
9 Leon, "5 | 2 47 — 756. — ag 
Buckley and his Wife again Collier. Caſe 59. 


Michaelmas Term, 4. Will. & Mary. Roll. 20. 


THE HUSBAND AND WIFE brought an ation on the caſe for an fn by 
work done by the wife during the coverture... : dns 
The queſtion- was, Whether they could join in this action? ee. 
Guring the coverture, is not good.. C. x. Salk, 1 4. 8. C. 3. Salk. 63. $.C.Carth- 251, 1. Sid. 26. 
2. bid, 128, Cro. Jae. 77. Ld. Ray. 224. 443. 1031» 1050. 1208. 8. Mod, 36. 200. 347. 


« Mod. 64. 162- 205. 245- 264. 11. Mod. 177. 264. 12+ War 09% MS 2460 2h Fitzg, 
149. 205, Stra. 61. 229. 726. 977- 1094+. 1120+ 1169. 1237. . 4 Wms. * 
teen 238, CE ea tata 2. Com, Dig. Baron Rada 


«4 
«x * ef Re 1+. 


Michaclmas Term, 4. William & Mary, In B.R; 


Buexter In treſpaſs, they may join for entering on the land ef 
av nuns Wirs ipforum ibidem — —— Sc. (a). So likewiſe — 
A. the huſband has land in the right of his CES 
former huſband, and ſhe is to have the lops and ſhrowds of 
| — and he who has te inheritance cus thn 
down, ma in an 3 
— 
Iota ng: caſe 
declaration was not good, becauſe the at 12 — 
r 
the law is clear that they cannot join (4). 


88 ga his Wiſe v. Carthrie, 
GG Bradftock v. —_— Cro, Car. 


2 2 3 
for the defendant, S. C. r. Salk. 174. 


n 
Caſe bo. Den, d Cook againſt Bofinger. | 
Troverlies for « π ROVER. The plaintiff declared, That he was poli 
eue * 'T de bonis et catallis ſequen. ut de bonis et catallis fuis propriis, 
as the goods and VEDELICET, de und to obligatoria' et und warrantid, C.. 
chartels of the The defendant n 
phinif. were not chattels. b 
Test. 327. unn was faidh that neither the bond 
2. Roll. Abr. g. or the value thereof can be demanded by ſuch names as bong 4 
Cro, Eliz. 319. alla, vert 
1 not paſs by ſuch general names. *-In detinue the itſelf 
BELLS, muſt af eval e, bra it is w Ceed in ec 


On. Ind, 65h: the ſame reaſon may goyern this 
1. Salk. 284. But it was anſwered, that b y a gift of © all his goods and chat 
14 Ray. 276. tels a bond would paſs: a 1b SIN 
388. $24. 181. HERBERT, in Dyer (Y. | 

12. Mot. 3. And to his opinion THE covxr now inclined. © 


1. Peer Wing. 267- 1. Com. Dig. $vo. 311. 
Pons Ones: velr. 68. (1 Dyer, 5. 6... is 
Caſe 61. ; Rudd againſt Foſter. 


If the will of A. REPLEVIN for taking of a gelding. The defendant juſtified 
by virtue of the ſtatute 43. Elia. c. 2. for money due 
repairs of ＋ the Poor tax. The parties being at iſſue, i was tried ox che 
and perform all its marriages, burials, chriſtenings, and other parochial rites in the pariſh of J. 
it ſhall be confidered as U part of that pariſh at che time of making 43. El. c. 2. although it had 
—_—_ its own and diſtiuet conſtables belonging to it,—S, C. Salk. 50. 2. Salk, 571. 
Raym. 67 . 1. Lev. 78. Hob. 296. Ld, Ray. $49. 1013. 8. Mod. 39. 61- 
his 504. 546: Fung. 297. Guns 56; C96. 1004 1079; 1724. Fity 
4- Com. Dig. „en of Peace” (B. 66.) 


The 
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ueſtion was, Whether the vill of Stratton was in the pa- Run»; 
* iggleſwade, in Bedfordſbire, or not ? | againft 
The poor's rate was admitted; and the evidence to prove it to 
be in that pariſh was, that there were but rwo churchwardens 
and two overſeers of the poor, and that marriages, burials, and 
chriſtenings, and all other parochial rites, were done at Biggleſwade, 
and that the inhabitants of the vill of Stratton did contribute to the 
repairs of the church of Bigglefwade. . LOTS | 
On the other fide, to prove that Stratton was a reputed pariſh. 
by itſelf at the time of the making of this ſtatute, this evidence 
was given: viz. In the reign of Edward the Third there was a 
public chapel there, where the people went to hear maſs, and that 
divine ſervice was read in that at the time of the making of 
this ſtatute. Then it was proved, that a rate was made there in 
the year 1654 ; and that ly they had diſtinct conſtables, 
and repaired their own high till the year 163g ; and then the 
difference between them was by the Judges in their circuit. 
would have this like the caſe between the pariſh of Ta- 
teridge and *Hatfield (a), which was a ſpecial verdict upon this 
ſtatute : The plaintiff lived in Tateridge and had no lands in Hut- 
fell, but had lands where he lived; he was rated to the poor of 
Hatfield ; but becauſe at the time of the making the ſtatute Ta- 
teridge was a reputative pariſh, and had diſtinct conſtables, church- | 
and overſeers of the poor, and made their own rates and Rs 
* aſſeſſments, which were m__ their own officers, for this *C 158} 
reaſon that was held to be a diſtinct pariſh from Hatfield. But „ 
Stratton was not ſo much as a pariſh in reputation at che time of _ 
the making of the act, and fo not like that caſe ; for all that was 
proved was, that they had made rates ſince the ſtatute, and had a 
chapel before ; but making rates will not make it a pariſh without 


all other parochial rites. 3 | 
And therefore 1T WASHELD to be @ vill in the pariſh of Big- 


(a) Nichols . Walker, Cro. Car, v. Juſtices of Peterborough, Cald. 232. 
394-; and ſee Hilton #, Pawle, Cro. Rex v. Ronton Abbey, 2, Term. Rep. 
Car. 92. - —- 207, Rexv. Tamwalk, Cald.2$. Rex 
(3) Rex v. Denham, Burr. $, C. 35. v. Sir Watts Horton, 1. Term Rep. 354. 
the caſe of Brewcomb Lodge, 2. Salk. Rex v, Leigh, 3. Term Rep. 746. Rex 
$01, Rex v. Rufford, Strange, 512. Rex v. Newell, . Term Rep. 260, 266. 
v. Welbeck, 2. Stra. 1143 · Rexv. Juſ- The above caſes are collected in Mr. 
tices of Bedfordſhire, Cald. 167. Rex Conft's Edition of Bott's Poor Laws, 


Hoyle againf Pitt. Caſe 62. 


the gaol ivery at THE OLD BAILEY, and that he was allowed of autrefois con- 
Laughter, omitting the authority of the court, cannot be amended.—3. C. 3. Salk, 33. Poſt, 396. 
. . 268. 2. Salk, 47. 53. IA. Ray. 141. 968. 106. 1303. 1. Com. Dig. Amendment“ 


C, t.). 


1 


mata ta B. fu 


Horre his clergy; but not ſhewing by what that court way 
blend, that therefore the how t be a ; Reg | 
PIs Hue joined or demurrer © Ik om 


FORTY eee, 
the appellant could not amend, and therefore there was no re 
why. the appellee ſhould have that liberty. In this 
amend, you make a new roll (); it is not like other 
amendments, where all is in „and warranted b 
the court, for this is all plea roll. No 
to amendments of either E and it is not \ 
ee | 


IEE 


2. Kru. 1026. 

6 By the fiatutes 8, Hin: 6: c. 18. 
$. Hen. 6. c. 15-3 12. Hen, 8. c. 30. mina 
18. Ex. c. 14+ 3 2. Jae, 1 c. 13. | 
and 16. & 17. Car. 2. c. . which enable 
amendments alter verdict, all appea/s and 


r r 


” 


Ponies : f The King a Oe paint Hicks. 


N 3NFORMATION was brought on the 5. Blix. e. 4. again 
— 2 ra A Marmaduke Hicks, A name 
trodght: in the Of SIX SAMUEL ASTRY, for the trade of @ grocer by 
county where the ſpace of three months, not having ed as an apprentice for 
the offence was ſeven years to that trade, contra formam flatuti, &c. 7 
o 60 Woke n 
another county. . 


— thoogh PO e ü Ai 1 3 
r ˙ ths fect hot jo ha 1 
vor = pep laid in the proper county where the * offence was committed; and 

not elſewhere, by the expreſs words of the ſtatute of 21. Fat, 1. 
od 771891 122 It is true, an action of debt will lie upon the ſtatute of 
TS liz. c. 4. in Maddie (a), though the offence was done in 
FRY : Stk. Fuer lane becauſe the ſtatute of King —— 45 
3. C. 3. Salk. deprive the courtsof Wetminfter of ſuch: 

— ——ů— Jullies of elig eres = 
now informations may be brought before them as well as 
Fas 2. court ; but debt cannot. 

1. Lev, 249. 1. Sid. 400. 5. Mod. Er a Mod. - La Ra. een une un 
Sera. 415, 776. 1. Conn. Dig. ** Aion” (N. 100. | 


(4) Wade, Qui Tam, ne . 
1. Sid, aw 


3c. ta. Mod. 
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Michaelmas Term, 4. William & Mary, In B. R. | 
| Bennet againſt Preſton, Caſe 64. 


PPEAL oF MURDER. The writ was concluded thus, „ er A writ of ap- 
A « habeas ibi tunc hoc breve.” The count was, that the de- peal concluding 
ceaſed was at the pariſh of Claphamin the peace of the king ſucha u © Sever ii 
day and , and that ante meridiem ejuſdem diei venerunt prædicti . — wt 
WituuzLuOs PRESTON et quidem Danze. SCHOLY, &c. for wer ſhall be 

Tux FIRST EXCEPTION was taken to the writ becauſe of the be og 2 
word fung, which is never uſed in an original writ. 1 

To which it was anſwered, that if that word had been left out, Cro. Jac. 377. 
it might have been very well underſtood, for habeas ibi hoc breve is 3. ons 
well and tunc is but furglufage. In an audita querela it 3.Pr. Wang y 
—— that the plaintiff captus fuit virtute brevis noftri 3. Com. Die: 
judicialis, which word is not in THE REGISTER, and it was © Pleader” 
held ſurpluſage, and the writ good. (C. 28.) (E18. 

Taz $ECOND OBJECTION was made to the count, viz. It is An appeal of 
fid, that ante meridiem ejuſdem diei the appellee came, &c. and worde, alledg. | 
does not mention what hour; now the ſtatute of Gloucefter requires nungen 
the certainty both of the day and hour, &c. 1 


The anſwer was, that the year and day ſhall be accounted from , oo 
the day of his death, and the hour is not materiel; for if it ted rs en 
been circa horam octavam, it had been good. ; Fot. 294. 
Raſt, Ent. 53. Co. Ent. go. Stam, P. C. 80. 1, Bulſt, 82. 2, Inſt. 316. Carth, 275. 
3+ Mod. 158, Ld. Ray. 21. 1273. 1. Lev 140, 2. Hawk. P. C. ch. 23. C 87. 


ANOTHER — was, that it is ſaid & yenerunt prædicti Falſe Catia wi 
«WILLIELMUS PRESTON ef guidemDANiELSCHOLY, &c.” which ** 1. an 
is inſenfible and falſe Latin; for to ſay prædicti when there is 2 aig 
but one mentioned before muſt be naught, and cannot be furpluſage  _ © 

in an appeal ; for if the word be wholly rejected, then non conſtat 1 f. 1. SK. 
which of them n and if it be not rejected, then 1. Li, 395. 


there is an adjective to a ſubſtantive not named before: and uidem 4. Co. 39. 

rr 10. Co. 133. 

mar. ö In, Co. 32. 
Cro. Eliz. 108. 


But it was anſwered, that falſe Latin will not vitiate indi#7- 2. Leon. 23, 
nents, neither ſhall it be allowed to make void declarations in ap- [ 160 ] 
peals ; it may abate an original writ, but ſhall not make any ju- L4. Ray. 295. 
dial writ, count, or pleading vicious; ſo is the ſecond reſolution 239. 1223. 
nlp er df. 4/1. It is true, in an affize the writ was, that 1394 _ 
the ſheriff ſhould ſummon the tenants quod ſint coram + Fuſe 5- Mod. 327. 
ticiariis apud M im. and no Juſtices were menti e, but 137%. 
the writ was not abated for this omiffion ; the judgment was only WW 
ſtayed a little upon the firſt opening of the fault (c), but it does 


not appear that it was made void for that 

(a) Arundel v. X - 
3 Leon, 73 (6) Plowd. qi 
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HILARY TERM, 


The Fourth and Fifth of William and . 


= 


1 * 


The King and Queen* s Bench, 


Sir John Holt, Kut. Chief Fuſtice, | > 
Fir William Dolben, Kat. 
Sir William Gregory, Kut. Tuſtices. 
Sir Giles Eyres, Knt. | 

Sir George Treby, Kut. Attorney General. 
Sir John Somers, Kut. Solicitor General. 
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11621 
MWeſterne againſt Creſwick. Cx des 


HE PLAINTIFF n againſtthe 1 . 5 
[ defendant upon a bond, and by virtue thereof had levied @ On: 
of his debt upon ſame of his _ ad fo them, execution inpart 


This judgment was afterwards ſet afide, | ain 4a eg 


TztMaAinE, Serjeant, now moved, that, fince reſtitution was — 
awarded to the defendant, the money for which the cattle were need go — 
attually fold might be brought into court for the benefit df the — 


deſendant, who was then a priſoner in nn A defendant 


\ — 

But this was diſallowed, Prong | — 
were 

Then he offered to W much money a8 the 4 - 
cattle were ſold for, oy Wm w_ 3. * 


But that was denied likewiſe, becauſe they might be fold for Crs, Jac. 698. , 
leſs than really they were worth; and if the defendant bring his 2. Salk. $38. . 
ation of treſpaſs he will recover "the full value, and therefore the . . | 
plintif muſt agree wb hin ip prevent ſuch an ation. | * 1 458 


L 2 Patiſan 


Hilary Term, 4+ and 5. William & Mary, In B. R. 


Caſe 66. Patiſan againſt Milton. 
If the name of PHE CLARATION was thus: WILLIELMWPs Patton 
cc 


D 

— * de WtLLIELMo MILTON in caflodid mar. mareſel 
dlarmion infleas © ©. pro eo videlicet qudd cum WILLIELMUS PATISON (i 

of the name of © of MIL rox) indebitatus fuit WILLIELMQ PAT150N, &c.“ 
the plainiif. it 4 After a verdict for the plaintiff, it was moved that it mi 
SY ta the it was a plain miſtake of the clerk ta 2 
[1621 plaintiff to be indebted to himſelf. 

And rn Cop ordered that it ſhould be amended accord. 
ingly without the help of the. ſtatute ; as where an action on the 
caſe (@) was brought againſt an executor upon the promiſe of the 

n teſtator who pleaded non aſſumpſit, and ſaid nothing as to any pro- 
Cowp.407 425. Miſe of the teftator, this was held to be good cnough after yer. 
2. Term Rep. dict (5). * 


783. 2 , | 

n Rep. DOLBEN, Juffice faid, that , guidem tamen JoHwsON, &c." 

| ny | withoutnami R held good; for, as T wisDey, 
Juſtice, faid, he would intend his name to quidam. 


But a declaration in the common pleas way, viz. that the plain 
tiff cognovi//et _jndebitatum fore to himſelf; and after verdict for 
the plaintiff, this was moved, and (as it was affirmed at the ba; 
he could never get judgment in that court. 


12 Latch. 125, Noy, 38. Cro. key 8. Harvey v. Stokes, Com. 
435 784 ** e 3 
(5) See Blacklock v. Mariner, Com, = 


- 


Cale 64. The King and Queen again, Fucker, 
dinger in FNROR to reverſe an attaindet in big h treaſon committed inthe, 
NE welt of enk | 
fallowing rea. The indiftment was, chat the defendant and another, © no 
1 n 1 7 
. 3. Lol their allegiance, but being ſeduced, &c. proditorie canpaſſ- 
B ry Dl their fojteme dad nave] 1628." ond ther fe 
. 3. Salk. waged war 4 praditorit againſt the king, their ſupreme, right, na- 
63% . tural, and undoubtedlord, &c. contra pacem, c. et contra fire. 
8. C. Comb. 0 mam flatut. Sc. 2 , & i 


297 | | a TO 
C. Sui. 33% Upon this indictment ee arraigned, et per curian allecu. 
ara 


what they had to ſay, &c. Ec. 

udgment was thus, ( ducantur, et uterque corum dy- 
& catur, uſque ad gaolam, fc. et abinde uſque ad locum execution! 
c trabantur, &c. et ſuper furcam ibidem per collum ſuſpendantur, t. 
. i ef interiora ſua extra ventres trum et utriu que corum capiantur, 
S. © 1. 14. « Iyhiue vinentbur comburantur, Ee, quodgue corpora drug d 

i utrufque eerum, in quatuor partes dividentur, Ge 
2 5 3 . This 

* N 


Hilary Term, 4. and 5. William and Mary, In B. R. 
This cauſe depended many Terms before it received any deter- Tu R 


mination by reaſon of the mary exceptions which were made both and Qyeent 
to the indictment, and to the judgment | | KG. oh 


And FIRST as to the judgment. 1 11763 4 


*Fnsr, It was that they ſhould be drawn to the place of exe- A judgment ia 
cution, and does not ſay hurdellum ; and fo is the caſe in nin Tzxaox | 


Staundford (a), and in the Year Book (6). TG oath 1. 


To which it was anſwered, that moſt of the precedents are u g eder 
2 . ED — 


G a ; 
« de.” —Staunf. 102. 182, Co. Ent. 361. Plowd. 38). e 
2 It was a judgment againſt two defendants, and it — pn 
collum ſuſpendantur ;” and does not lay * utergue corum 8 wo, tha 
«er ns (e). old Hall © bs 
I hanged by the 
Waka ee en. 4. liſt. 110. 
Plow. 38). Co. Ent. 361. 2. Hawk. P. C. c. 48. f 3. notis, | 
Tap! v, It is alſo ſaid, that & corpora eorum in quatuer partes $0 alſo to. ſay, 
© dividantur,” without theſe words, viz. * et corpus utriuſque at © the bo- 
ed os og er wen tcp 8 
ut Was an exception men- « — 
tioned, r — — 
b e Plowd. 387. Co. Bot. 361. 3. Inst. 4. 
FouRTHLY, * ſecreta membra amputentur.” "This part Jodgmens © in 
of the judgment nl Jeſt out, It was pronounced by my Loxb 2 —— 
CHANCELLOR Fc in my Lord Stafford's Gf (7) pn upon 8 
bate with the Judges — ts 0 creta 


ee ee 
and ancient records; and that it was well comprehended in this 3. Inſt. 270. 
judgment b the word * inceriora,” and that it was not in any 12%; 387; 
judgment 2 THE KEGICIDES (6). S > 

2. Hale 397. Skin. 442. Carth. 318. 2. Hawk. P. C. c. 48. f. 3. xi, _ 


e PLEy dente were produced in which they 


181. were inſerted; and on account of theſe 4 
(b) 1. Hen. . pl. 29. variances the exceptions were difaliowed, it 
(%) 3. laſt. 210. '$. C. Comb. 2 38. Butte S. C. 1. Ld, 

(4) This exception was over - ruled, Ray. 2. where it is ſaid, that Hot v, 

8. C. Carth. 378. 8. C. Comb. 287. e Fuftice, declared, in tho caſe of Rex 


Nee v. Varo, poſt. 395. that no notice was 
Carth, 218. See the ſtatute 30. taken of the omiffion of the words 


GEE infra. 6% ſerreta mimbra anputentsr” either in 
(f) This objection was over-ruled, - the king's bench or in parliament, Acc, 
e. Carth. 318. : Show. P. C. 187 .— Now by the ſtatute 30. 
) 3+ &. Tr. Harg, Ed. 214. Gee, 3. c. 48. . 1. the judgment agairit 


b) This odjection, as well as the any woman or women for high-treaſon, 
above, was alſo over-ruled upon view of or for petit treaſon, ſhall be, i that they 
| ſeveral precedents both ancient and mo- ** ſhall be ſeverally drawn to the place 
r «© of execution, and there be hanged by 

ſon, theſe particulars had been omitted, the neck until ſhe or they be ſeverally 
8. C. Carth, 318. z but many prece- 4% dead,” 

L 8 FiFTHLY, 


* A ” 4 
a — * 
, -_ . — . 
- * 
— [ — — 
K „%é,% „ — 
* 


Arecordofmen _  FieTHLY, Upon the arraignment it is & per curiam allieut. 
7a cawnagainft ©« H. what they had to ſay, and does not ſay quilzbet eorum ſeparg- 
raignment, ſay, This objection was likewiſe thus anſwered, that the defendants 
thar® rhe Court ere indicted for a joint offence, and having pleaded ſeverally, i 
«was they aug ought non, to be taken that they were ſe iy aſked the quello 
«each of them which in its very nature intends a ſeveral demand (a). 

. had to fay, why, &c.”—3. Mod. 265. 1. Show, #9. 2. Hale, 217. 2. Hawk. P. C. ch. 28.06, 


"An indifiment . But Six Tul v, the chief and moſt material exception was to 
of nronTRxFA- the indictment, that it did not conclude contra ligeantie fue 


dens 


erroneous . 
clude contra &- And as to that, thoſe who argued to ſupport it, ſaid, that ſome 


pie foe eg Jorma! parts were requiſite to an indictment; but if the body of i 


there «re words Contain what is eſſential and comprehenſive of the fact, it 1s ſuf. 
In the body of ficient: Now here the fact is ſufficiently ſet forth in the body of 
the iodidment the indictment; there are ſeveral acts of treaſon charged in it; and 
that are ute it is laid throughout to be proditoriz, which muſt be againſt hi 
the party com- matural ' allegiance, for an alien enemy cannot be thus indicted. 
mitted the of- It is true, the law will not ſuffer facts to be made out by 
fence 


donnie reg objected here, becauſe it is ſaid, © that he, not weighing the 
. cc "of iis llegiance, dd levy war againſt his undoubted — 12 
4 lew; ot indi. lord contre for mam flatuti,“ which are words enough to ſupply 


* bitatum domi- the omiffion of the other, and to make it nm} fo (cor that it was 


% fon.” againſt the duty of his allegiance. — This was enforced from ſome 
[64] authorities which had ſome reſemblance of this matter: As in an 
8. C. 3. Lev. indictment for murder, it was omitted that the perſon ſlain was ix 
396. pace Dei, for it might be that he was in the fault; yet it was held 
Dyer, 145- 155- good (b), . So for a riot, © contra coranam was omitted in the 
Co. Lit. 329- indiEtment, yet it was not quaſhed, becauſe theſe and ſuch lle 
—_ "Rep. Words are Riv in aggravation of the offence, and not of abſolute 
185, neceſſity to be uſed in fuch er {c). So likewiſe ex na- 
3. Salk, 630. litia ſud præcigitatd was left out of an indictment for murder, but 
4- Com. Dig. it was not quaſhed for that reaſon, becauſe the word murdravitin 
2 that caſe (4), as well as proditoriꝰ in this, implies that one was 


2. Hawk, P. C. done out of malice, and the other againſt his allegiance (e). 


oj #7. > Then. it was inſiſted, that, there have been many . precedents 

5. Bac. Abr. without theſe words, and inſtanced in Sir Henry Jane's Caſe (f), 

10g. and in Cutton and Meſſenger's Caſe (g), and many more, and yet 

- *the 88 were good; for if thoſe words had been inſerted, 

it had been only a formal concluſion from the premiſes in the in- 
dictment, and therefore ſhall not vitiate it being omitted. 


- (s) This exception wasalſoover-ruled; (e) 2. Roll. Abr. $2, 
for by Hot r, Chief Fuſtice, they are ſe- (4) Dyer, 68. K 
Parti albcut. viz. ſecundum ſubjettam (%) 1. Bulſt. 93. 
materia, their offences being ſcveral, (J) 1. Sid. 358 


8. C. Skin. 328. ( 1. * Atte 
. ( 4. Co. 41, 42. þ. 4 * 387. ll a 9 
0 $5893 yay $5 2 I. „ ad h. 


op 
4171 7 


Den 


Hilary Term, 4. and 5. William & Mary, In B. R -; 

Beſides, this is an indictment grounded upon a ſtatute (a) which If an ten 
does not preſcribe any form; — ping freed ity, for high treafod, 
and judgment againſt him, it ſhall be intended, that what he did — 3 PIG 
125 N 

EPT 2 u = 

But this was denied, becauſe the offence in the indictment was fand che worde 
treaſon at the common law, of which the ſtatute was only decla+ © — 
ratory, and therefore the concluding contra firmam ftatuti will . 
not make it contra ligeantiæ debt | ; 201-2 

_ 1 1 4 


PEMBERTON, Serjeant, contra, There was never yet any caſe 
wherein this point was Conteſted and ſettled. The a thing 
againſt his allegiance is the very foundation of this indictment, 
and yet it does not appear that any thing was done contrary to it, _ ; 
It is true, this indictment ſets forth, © that the defendants, not con- ® [ i6g ] 
te fidering the duty of their allegiance, did levy war contra natu- 
« ralem ſuum dominum :”*. now this may be intended as well agai 
the king in his politic as in his natural capacity. There is ale- 
gal as well as a natural allegiance, and thetefore if an alien ami 
come hither and commit treaſon, the indictment muſt conclude, 
contra ligeantiæ ſue debitum; but an alien enemy cannot be tried 
by the common law; but by ſpecial commiſſion to the conſtable or 
marſhal ; and this was Perkin Warbect's ew (b) who was never 
under the king's protection, and therefore his indictment could 
not conclude contra ligeantiæ debitum ; which ſhews that theſe are 
words of ſubſtance; and cannot be ſupplied by any intendment what 
ſoever; for if it be treaſon, it muſt be againſt allegiance, andought to 
be ſo expreſſed in the inditment; This is agreeable to the opimionof 
my Loxp HoparT in Gurteen's Caſe (c), that an alien in amity 
with. us and living here, is under the protection of the king, who 
is d:minus ſuus, though not naturalis; and if ſuch an alien com- 
mit treaſon, the indictment muſt conclude contra debitam allegi- 
antiam. And if it is ſo in the caſe of an alien ami, a fortiort i 
ought to be fo in that of a natural ſubject (d). The concluſion 
an indictment goes to all; and therefore agreeable to this is the rea- 
ſon of the law in. other cafes ; as in felony, if contra patent be left 
out the indictment is never Kees (e). So in burglary, though 
there be ſufficient in the indictment to imply the fact done to be 
burglary; yet if the word burglariter be left out, the indictment 
is naught (7). To ſay furatus eft equum will not imply felonice; 
neither will carnaliter cognovit ſupply the word rapuit, for theſe 
are terms of art, adapted by the policy of the law to particular 
offences, and cannot be ſupplied 2 No Hay: (g). Before the 
ſtatute of 37. Hen. 8. c. 8. the words vi et armis were fo material 


(a) 25. Edw. 3. c. 4. 1. Hawk. P. C. ch. 25. f. 992. 
(5) N 1c. 39. 5 Co. 121, Cro, 
(e) Hob, 252, 5. Co. 6. 7. Co. 11. ETA. 920. 2. Hawk. P. C. ch. 23. ſ. 97. 
(%) Co. Lit. 29. and ch. 28, ſ. 5. 
(e) Coke's Ent. 233. Raſtal's Ent. (C) 8. P. C. 96. 2. Hawk. FP. C. 
263. 2. Roll, Abr. #2, 1. Mod. 78. ©. 23. f. 79. and c. 29, .. 56. 


L 4 
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y could not be left out without the au. 
parliament. To ſay that murdravit will ſupply a 
fu 3388 cannot de law (b) ; and therefore the print 
© EEG (c). LasTLy, Here are no words in this indi. 
ment to ſupply the defect of theſe words, contra ligeantice ſus de. 
© [ 166 J bitum. Ide e word 4 proditeri?” will not do it, beca 


and as for the clauſe, © contra naturalem 7 

dictment had been good contra regem only, without thoſe wards, 

- fo as the concluſion had been © contra ligeantiæ ſue debitum;” 

therefore thoſe words cannot ſupply this omiffion, becauſe it would 

be very abſurd to fay, what is neceſſary ſhall be ſupplied by that 
Wich is not. Upon the whole matter, it would be $to 
admit innovations in indictments; and therefore the uſual form be. 
ing to conclude after this manner, it muſt not be omitted, eſpe- 

cial conſidering the reaſon of the thing; for allegiance and pri- 

| Ans and do mutud ſe talli et ponere. 


Tus Count, held that for want of concluding with theſe words, 
« contra ligeantiæ ſue debitum,” the indictment was erroneous; 
and that ſuch an omiſſion will make it fo, though there are words 
in the body of the inditment which tantamount, becauſe a man 
may levy war, and not be guilty of the offence as laid here; for he 
may be an alien enemy; and that was the reaſon in Calvin's Caſe (i 
hy that indictment was not concluded contra ligeantie debitum. 
Bur ther are no words in this indictment to fu this omi ſſion; 
for < dchitum ligeantue fue minim ponderans” will not do it, be- 
cauſe a man may not conſider RO his allegiance, and yet 
do nothing wich is contrary to it. I hen © contra duminum re- 
gem ſupremum, derum, et naturalem deminum ſuum, ec.” will 
not help it, becauſe thoſe words are not always eſſential in an in- 
dictment; they ſignify no more than to ſhew that the offender was 
born in England; they are words ſuperabundant, and were added 
to indictments in latter times j; for the old way was to ſet forth the 
offence to be contra dominum regem only; fo that words which are 
not neceſſary in an indictmeut, ſhall never be conftrued to ſupply 
the omifiion of thoſe which are abſolutely neceſſary. The very 


ſa) Cro. Jac. 473. Skin. 426. & wmuUrbRavitr. The queſtion nas 
2. Lev. 4221. 2. Hale, 187. Stra. $34. Whether this wasmerder, oronly bomicide? 
Bat (2 2. Hark. F. C. C. 28. f. yo. Anu it was reſolved, that without this 
and 91. and the caſc of Rex v. Bur- © word * urdravit itis only homicide.” 
ridge, 3. Pert Was. 464. 4:9. See the New Edition of this work by 
(5) Bio: Abr. “ Indict. mem,“ pl. 7. J. Vaillant, Eſq. 2593. 
2. Hawk. P. C. c. 23-7. 27. and c. 25. (4) 7. Co. 1. See alſo Cranbum't 
C 56. Caſe, Salk, 633. 1 Dr. Storey's Cate, 
le) Dyer, 304. pl. 55. The edition Dyer, 298. pl. 29. and 300. pl. 38. 
cf Drer in 1688 8s, that A. ex ain and the caſe of Eneas Macdonald, Fol- 
Fine infultum ſecit et ipſum B. felo» ter Cro. Law, 59. 183. 186, 1. Hawk, 
Siet pereufſit dam ei unam plagam, Sc. ct P. C. c. 15. . 3. 
fc preeditius A. ipſwn B. felomee inter fecit | 
: offence 


ono oc 
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ence of treaſon is, becauſe it is committed contra ligeantiæ de- Tat Kine 
2 —_— — — CY offence, * Warn 
and the omiſſion of that clauſe can be no more ſupplied by the > 
alrerbproditorithan the word ſelonicicouldſupply contrapacem (9). 

- omiſſion of contra pacem in an in- # [ 1674 


a ament at the common law, and contra for mam ftatuti for. an 
offence committed agai a particular ſtatute, ſhould be error, 


and yet an omiſſion theſe words ſhould be none. oy 


| 4) C. Car, 220, | * 
” The judgment was affirmed by one voice only, 3. Lev. 396. 


5 


Harcourt againſt 2 Fox. 4s Caſe 68. 


RY the ftaute 37. Hen. 8.'c. I. it is enacted, « That no per- By 37. Hen. 8. 
« ſon ſhall be nominated and inted to the office of cuffos © 1. the cuffoc 
« rotulorim but ſuch as ſhall have a bill ſigned by the king's band r is au- 


8 
« for the ſame; which bill ſhall be a ſufficient warrant to the lord 2 iet 1 © 
a chancellor, or lord keeper, to make from time to time com- © and able per- 


« miſhon or commiſſions, r n fon to 

6 to be cu/tos rotulorum, until the king has by another bill, 2 of 
© peace, during the time that the ſaid cles rotu/orum ſhall occupy the ſaid office of caffos, fo as the 
% ſaid clerk of the prace demean himſelf juſtly and honeſtly.” By the 1. . & Mary, c. 21. f. 1. 
the caſtos is authoriſed to nominate a clerk of the peace © for ſo long time only as ſuch clerk of the peace 

4 ſhall well demean himſelf in his ſaid office.” An appointment made by a cuſiot, under theſe '_ 
ftatures, is, as to him, an appointment for life, and therefore the clerk of the peace ſo appointed 
cannot be removed from his office by the fame or any ſucceeding eſtos ; by the ſame ſtatute 
t. Will, & Mary, c. at. if be do not well demean himſelf in his office” vun Issio of the 
county, on application and proof made as the act requires, may remove him.—8. C. 1. Show. 426. 
e 8. C. Comb. 209. 8. C. 12. Mod. 42, 5. C. Holt, 89. 8. G. 1. Ld, Ray. 161. 
C. Show, P. C. . 58. Ante, 42, Co, Lit. 4z, f. Roll, Abr, $44. 1. Show, 132. 6. Mod. 
193. 4. Com. Dig. 154. 2. Bac. Abr. 8. oY 


| + iS 
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Matcover «with his own hand, appointed, and ordained, one other perſon 
p = & tohave; occupy, and exerciſe the office..“ And the perſon ſo 
8 c appointed cil/t#5 rotulorum ſhall and may occupy, exertiſe, an 
<«. enjoy the ſaid office by himſelf, or by his ſufficient deputy,” 
Aud every tuffos rottlorum ſhall nominate, ele; appoint, and 
aſſign the clerk of the peace, and ſhall give and grant the fad 
« office of clerk of the peace to an able perſon, to hold and'etjoy 
ec the ſame during the time that the faid cos rotulorwm ſhall oc. 
4 cupy and exerciſe the faid office of cuſſos rotulorum, ſo that the 
<« ſaid clerk demean him in the ſaid office juſtly and horieftly ; and 
« the ſaid elerk of the peace may execute the office by à deputy 
to be appointed by the ce. 
By the ſtatute 3. & 4. Edw. 6. c. I. it is enacted 44 That the 
&* chancellor, ot lord keeper, for the time being ſhall, from time 
* to time, without any bill or bills to be aſſigned with the king's 
« hand, nme, elect, aſſign and appoint ſuch - perſon to be cuſs 
<. rotulerum within every thire, as by his diſcretion ſhall be 
<« able and meet to have and exerciſe the fame ; and that the fd 
& perſon ſo appointed, elected, named, or aſſigned by the char- 
<« cellor, or lord keeper, ſhall and may occupy, exerciſe, and en- 
« joy the fame office of cu/fos rotulorum by himfelf; or by his fuf- 
ce ficient deputy or deputics E and large manner and 
« form; as if the ſaid act 37. Hen. B. c. 1. had never been made.” 
By the ſtatute 1: Will. & Mary, ft. 1. c. 21. ſ. 4. it is enated; 
« That the nominating and appointing of the euffos rotulirum 
« throughout all the ſhires and counties of this realm, ſhall be 2 
« is directed by 37. Hen. 8. c. 1. any law, uſage, or ſtature ta the 


ec contrary notwithſtanding | 
By ſtatute 1. Vill. & Mary, c. 21. ſ. 5. it is further enated; 
« t the cafes rotulorum, or other perſon to whom of right it 
& doth or belong to nominate and appoint the clerk of the 
« peace, ſhall, when the office of clerk of the peace ſhall be void; 
_- « nominate-and appoint one able and ſufficient perſon refiding in 
& the ſaid county, for which be is appointed to exccute the fame 
e by himſelf, or his ſufficient deputy, for fo long time only as ſuch 
| r himſelf in his faid office.” - 


er 168 ] And by faid ſtatute 1. Will: & Mary, c. 21. 1. 6. 4 If ſuch 
- >, che miſdemean himſelf in the exceution of his ſaid office; 
& and thereupona complaint and charge in writing of ſuch miſde- 
meanor ſhall be exhibitcd againſt him to the juſtices of peace 
in their general quarter ſeſſions, it ſhall be lawful for the faid 

A juſtices, or the major part of them, from time to time, upc 

& examination and due proof thereof, openly in their ſaid gen 

& quarter ſeſſions, to ſuſpend or diſeharge him from the faid office; 
E and the cuftes in ſuch caſe may 7 2 another reſiding within 
he county; and if the cuſſos 1 2 or refuſe ſo to do before the 
next ſeſfions a, ter ſuch refuſal, then the juſtices may at their ſel- 
« fjons appoint one N 1 


2. 
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Alſo by the faid Rtatute 2. Jill & Mary, ©. 21. C. 8. 4 The Havcovar 


« cuftes not ſell the office of clerk of the peace upon penalty 
« Truth old difabled to hold their ref; — for- 
« feiting double the value of the money fo given and taken, to be 
« recovered by him who will ſue for the ſame by action of debt, &c. 
« to his own uſe, and the clerk of the peace before he enters upon 


ag 
Fox. 


« his office is to make oath in open ſeffions that he hath, nor will 


« not pay any money, or reward for the fame.” | 
The foregoing paragraphs re the ſubſtance of te ſeveral laue. 
relating to the following caſe. WAA C4 aa 


An indebitatus a was brought againſt the defendant for 
receiving forty ſhillings fees belonging to the” office of the clerk of 


the peace of Middleſex. Upon non aſſumpſit pleaded, the jury fourtd 
1 verdict 1 which the aforeſaid mer 37. E. 8. and 
1. Vill. & Mary, were found: then they find that the Ear! of Clare 
was, in the firſt year of William and Mary, conſtituted by the ki 
and queen to be cuftos rotulorum for that county, and that the » 
fie of clerk of the peace being void, the faid Ear! did, by 2 Writ- 
ing under his hand and feal, appoint the plaintiff, Mr. Harcourt, 
to be clerk © for ſo long as he ſhould demean himſelf well, &c.” 
and that he was duly qualified, &c. They find that in the third 
of William and Mary, the laid cuftos was removed from his 
office, and that William Earl of Bedford, by letters patents, &c, 
was made cuftos in his room, who, by writing under his hand and 
ſeal, did conſtitute the defendant, John Fox, to be clerk of the 
peace of the ſaid county & during the time the Earl ſhould enjoy 
« the office of cuſos, and ſo as he well demean himſelf, &c.” that 
he was likewiſe duly qualified, and that he took upon him the exe- 
cution of the ſaid office, and received the fees, &c. G 


The queſtion upon this ſpecial verdict was, Whether the plain- 
tiff being clerk of the peace by Jobn Earl of Clare, had a * good 
title to hold that office during life; or, whether it was dependent 
upon the cu/tos, and determined by his removal ? 


And as to that, it was conſidered how this office ſtood at the 
common law before the making of thoſe ſtatutes of Henry the 
Eighth and Edward the Sixth, and how it ſtands at this time upon 
the new act of this king. | | | 


At the common law all officers: of juſtice had eftates in their 
reſpective offices during life,-and could not be removed but for 
miſdemeanors : ſo was the clerk of the crotun in the court of king's 
bench and in chancery : ſo are the clerks in the exchequer and the 
filazers 7 the common pleas + and in this reſpect, the wiſdom and 
policy of the law is very. great,. becauſe when men held their 
offices for life, it was an encouragement to the faithful execution 
of their duties; it was then aiſo they endeavoured to acquire 
knowledge and experience in their employments, having a duta- 
ble and fixed eſtate therein, and not liable to be l the 
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of thoſe who put them in (a). Now though it cannot 

faid that the cler of the peace is an officer at the common law, 
yet he ſhall have an eſtate for life in his office, becauſe of the 
uniformity between him and officers of ſuperior courts z for his 
being nominated by the cuſlos does not make him dependent on 
that officer any more than the clerk of affeze, who is appointed by 
a Judge, but has an eſtate for life, and no dependence upon that 


Judge who made him. Neither is the clerk of the peace a clerk to 


the cuftes but to the juſtices in their ſeffions ; he has his fees and 
wages allotted out of the fines and amerciaments arifing in their 
courts (5). Ho is incorporated by.« fuiunss forin's vel the 


 bundred ſhall be ſued in his name (c. In the Year Book Cd) 
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. pare eee chancellor as if that act had never been ; 
t it 


he is called attornatus domini regis; he joins iſſue upon traverſes; 
Joins in demurrer (e) ; and in many other inſtances he is, in the 
court of ſeſſions, as the clerk of the crown is in the court of king's 
bench. Thus it ſtood before the making of the ſtatute of 37. 
Hen. 8. c. 1. the cuſtes at that time being entirely at the nomination 
of the lord chancellor; but by that law he is reſtrained ſub mods; 
that is, he ſhall ſtill make @ cx/fos, but not without a 51 
by the king, appointing the z and by this ſtatute the clerk 
of the peace was made on the cuſlos, who could grant 


that office but only to continue during the time he was cuftes z fo 
that when he was removed the other was determined. But it 
was found by experience to be very inconvenient that upon 
death or removal of a cuſlos, the king ſhould be — 1 4 
tion to ſign a bill, &c. therefore * by the ſtatute of 3. & 4. Edu. 
6. c. 1. the cuftes is reſtored to his —— right, viz. to be 


it does not mention the clerk of the peace, ſo that he remained 

as before. But then by the ſtatute of 1. Will. & Mary, c. 21. 
he is likewiſe reſtored to his former right ; for now the ſtatute of 
3 & 4- Ed. b. c. 1. is repealed, and the caftos is to be as directed 
y the ſtatute of 37. Hen. 8. c. 1. and fo far it is a reviyer of that 


law; but then it ſettles in what manner heſhall appoint a clert of 
the peace, viz, not for fo long time as he ſhall continue cuſfos, but 


for ſo long time only as the clerk by him named behave 
« himſelf well in the office; and fo far it is introductive of a 
new law, or rather reſtoring the clerk of the peace to. that an- 
tient right which he had to thi 3 before the 
making of any of theſe ſtatutes. Now i that the patlia- 
— Foes him an eſtate for life; for the words, - fo long as 
« he ſhall behave himſelf well, do naturally import as much: 
befides, it is made unlawful to buy or ſell this office, and an oath 
enjoined this officer before he enters upon the execution of it ; 
the meaning of which muſt be, that when he is in he has an eſtate 
for life ; for what need is there of ſo much care if he was to be 
removed at pleaſure, or had any dependence upon the cuftos ? 


() 1. Show, 428. 3. Bac, Abr. (c) 25. Eli c. 13. 


933 734» g 2. Hes. 2. pl. 24. 
os 12. Rich 2. c. 10. Fe 373. 
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And as to that it is plain, that by the frame and ing of this Hazcov 
a he has no relation to or dependence upon the cuſlos, when once 


he is in bis office ; for his miſbehaviour is not to be puniſhed by 
the cuftos, but by the juſtices, who may ſuſpend or diſcharge him, 
which they could not do before this act, for it was then wholly in 
the power of the cuftos ;. he is now to be © reſident in the county,” 
which was not 7 before; he may make a deputy without 
the approbation of the cuſlos, which he could not by the ſtatute 
of 37. Hen. 8. c. 1. ſo that now there is another of power 
and juriſdiction over him which was not before, And as there is 
another juriſdiction over him, ſo he has another intereſt veſted in 
him by this new law, which he had not by that ſtatute ; for as to 
the appointment to this office both theſe are penned alike, viz. 
it be by the cuſlos ; but then the act of 37. Hen. 8. c. 1. 
limits his eſtate only, * during the continuance of the cot in 
« his office ;”* and this new leaves out that clauſe, limits 
it for & ſo long time only as he ſhall demean himſelf well:” ſo 
that both theſe laws are in the affirmative ; and becauſe they 


9x, 


TH 


kT ; 


both concern the ſame office, and the latter is introductive of 171} 


of a ® new law, therefore that muſt be obſerved, and it is as ab- 
ſolute a repeal of the former, as if there had been negative words 
for that purpoſe. Laſtly, to ſhew that the clerk of the peace has 
no manner of dependence upon the cafes, this new ſtatute. pro- 
rides, © that upon the neglect or ref of the cuſtos the greateſt 
« part of the Juſtices in their ſeſſions ſhall appoint one: and if 
RAS r that ſuch clerk can 
depend upon the cuſtos : and if his office continue during life, 
as it certainly will, what reaſon can be ſhewn why one appoin 
by the cuffos not enjoy it in like manner? 

E contra. Whatever the common law was in relation tooffices 
and officers, it can be nothing to this purpoſe; for this caſe de- 
pends only, as the law now ftands, upon the penning of theſe ſeve- 
ral ſtatutes. Juſtices of peace were made by the ſtatute of 1. R. 


3- c. 16. but that office is not mentioned there, neither was there 


any ſuch officer in the ſuceeding reign of Richard the Second : it is 
very probable that the cu/tos himſelf was then the clerk to the juſ- 
tices, and afterwards when the office of cuſto came to be hono- 
rary, 2 more inferior perſon was appointed to be their clerk, and 
from that time this officer was called clerk of the peace, but ſtill 


he was but as a deputy or ſervant to the cuftes, and removeable at 
his pleaſure, as the cu/tos hiraſelf was at the pleaſure of THE HAN 


CELLOR. Afterwards ſome chancellors enlarged their power by 


undertaking to make a cuſtos during life, and he likewiſe; en- 
ed his authority by appointing a cler& of the peace to hold. that 


office during life : complaint was made of this matter to the par- 
of his of Heme made, which gives the clerk of the 

t his reign was W * c the peace 
no longne Ride to Ie office, but at. willy 


= 


cuſtas, who likewiſe was to continue in his office but till —— 
Id | gnorance or incapacity of 
the cler Annen | 


CO PRE mother. It was not the i 


enry the Eighth, and then in the thirty-ſeventh year 


it was to depend on the 
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RazcorxrT the duration of his being an officer; the complaint was, that he 


had an eftate for life, which was to pervert the old inſtitution, and 
therefore he was made to depend merely on the cuftos. In the 
reign of Edward the Sixth part of the ſtatute of 37. Hen. 8. c. i. 
was repealed, but that parliament did not meddle with the clerþ 
® the peace; he ſtill remained as before; fo that what altera. 
on is made relating to him muſt be by this new law, or none at 
all. It has been faid that this law of 1. Vill. & „c. 21, 
veſts him with a new and more durable eſtate than he had 
viz, by enlarging it to continue & for ſo long time only as he 
« demean himſelf well.” But theſe words cannot be conſtrued to 
enlarge his eſtate ; they are rather reſtrictive, and are only to ex- 
preſs what was implied before; for it is a condition which the 
hw annexes to all officers, that they ſhall behave themſelves well 
in their reſpective offices, or otherwile it is a forfeiture, The cufte 
is till ro be removed at pleaſure : now it would be very abſurd 
to ſay that the perſon appointed by him to be clerk of the peace 
d have a more fixed and continuing eſtate than he himſelf; 
fo that by reaſon of the incapacity of the grantor he cannot have 
an eſtate for life; for in conſtruction of grants there is always a 
great regard to be had to the eſtate and power of the grantor : as, 
if 2 tenant in tail make a leaſe for life, it ſhall be intended for the 
life of tenant in tail; but if a tenant in fee make a leaſe for life, 
it ſhall be for the life of the leſſee; and the reaſon is, - becauſe of 
the different capacities of thoſe two perſons ; for the one could 
make a leaſe for no longer than his own life, and the other may 


make a leaſe for a longer term, If there had been any ſeemi 


contradiction between theſe two acts, then certainly the laſt would 
have repealed the other; but here is no ſuch thing, for by the 
ſtatute of 37. Hen. 8. c. 1. the clerk of the peace is to hold his 
office © no longer than the cuſſos continues to be ſo; and by this 
new law he is to emjoy it for ſo long time only as he de- 
« mean himſelf well: now there is no contradiction in the limi- 
tation of the eſtate by both theſe laws ; for ſuppoſe it had been 
put all together in the ſame act, viz. & for ſo long time as the 
« c#/tos ſhall continue,” and & ſo long only as he demeans himſelf 
« well,” this would have been very conſiſtent. | 


-Curia. As to the beginning of this officer we are much 
in the dark, for we can only make ſome probable 'conjettures 


about it; and as to his continuance in his office, it is not to be 


collected out of any of the law books before the ſtatute of 37. 
Hen. 8. c. 1. It is plain, that it was not an office time imme- 
morial, becauſe the commiſſion of the peace is not ſo. In the 
firſt year of the reign of Edward the Third zuftices of the peace 
were made, who at the common law were called conſervators, 
and the firſt beginning of a cx/fos was in the thirty · fourth 

of that king; and the reaſon why he was then appointed, not 
before, was, becauſe the juſtices could not then agree amongſt 
themſelves who ſhould keep the records; and upon application 


made tothe king concerning this matter, he (to prevent all dif- 


" puts) 
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putes) appointed a fit perſon to keep them, and gave him the cuſ- 
y of the records in every county; ſo that though legally the 
may be faid to be in the cuſtody of the anon of peace, becau 
all writs of error and certiorari's are directed to them, yet they 
are actually in the poſſeſſion of the cuſlos. Afterwards it became 
incident to the office of THE LORD KEEPER to nominate the cu/?os 
rotulorum ; and then becauſe of the neceſſity of one to make entries, 
and join iſſues, the cuſtos appointed à clerk for that purpoſe, who 
is now called clerk of the peace; and this ſeems very agreeable to 
the ſtatute of We/tminfter the ſecond (a), by which it appears that 
ſuch officers and clerks who are to enter and enroll pleas, were 
always appointed by the Judge or chief miniſter of the fame 
court. 83 to the caſe in queſtion, viz. by the ſtatute of 
1. Will. & Mary, c. 21. the cuftos has power to appoint a perſon 
to execute this office by himſelf or deputy, & for ſo long time 
& only as he ſhall demean himſelf well, &c.” which words do plainly 
import an 1 for life; and the caſe would have been the ſame 
if the « only” had been left out; for if power be given 
to a tenant for life to make a leaſe for twenty-one years only, this 
would fignify for ſo many years abſolutely, If this clauſe has not 
a conſtruction to give him an eſtate for life, it ſignifies nothing; 
for if the caſe is taken to be no otherwiſe than as it ſtood upon the 
ſtatute of 37. Hen. 8, c. 1. then this clauſe is of no uſe; but it is 
in that the words in that act relating to this matter are omitted 
in this new law, viz. © that he ſhall continue ſo long as the other 
te is cuſtos; and a better and more fixed eſtate is given, viz, 
quamdiu ſe bene geſſerit, &c. The ſtatute of 1. . & Mary, 
c. 21. revives that of 37. Hen, 8. c. 1. as to the nomination 
a cuſtos, but makes ſeveral alterations from it when it mentions 
the clerk of the peace, as has been well obſerved at the bar; fo 


that the deſign of this later act was to abridge the power of the 


cuſtes, and enlarge the eſtate of the clerk, and fo to ſettle him 
2 he might go on cheerfully in — —— for when 
places depend upon contingencies, it occaſions embezzling re- 
cords and neglect in offices; and for this reaſon my Lord * Hobart (b) 
was of opinion, that the Chief Juſtice cannot grant the offices 
which are in his gift for leſs time than for life. Therefore the 
clerk of the peace being in this office by virtue of this act © for ſo 
long time as he ſhall demean himſelf well,” thoſe words ſhall 
be conſtrued moſt favourably to anſwer the intent of the, law- 
makers, whoſe deſign was to have the office well ſupplied by a man 
able and well ſkilled in the laws, which will be elected when the 
officer has an gflate for life. ; | 3 


And for theſe reaſons juDGMENT was given in Trinity Term 
following for the plaintiff; and afterwards atfirmed in parliament. 


(a) Caf, 30. Ser 2, Inſt. 425- (6) Hob. 153. 
. Bec. Abe. 721, LL : _ hi 53 
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EASTER TERM, 
The Fifth of William and Mary, 
. 
The King and Queen's Bench. 


K Jchu Holt, Ki. Chief Fuftice: 
Sir William Dolben, Kt. 
Sir William Gregory, Kut. Juſtices: 
Sir Giles Eytes, Knt. 1 8 
Sr George Treby, Kut. Attorney General. 
Sir John Somers, Nut. Solicitor General. 


N 

* Hill again/t Gallop. | Caſe 69. 

HE PLain IFF brough t an action on the cafe for 2 In a declaration 
8 2 common, and declared; that he was for diferbexce of 
poſſeſſed of a meſſuage and ſo many acres of land with the comme, ir is 
appurtenances in, &. for a certain term of years, yet to cone and — yy 
unexpired j and that per totum idem tempus habuiſſet et gaude#t was pohſed of 
debuifſet communiam paſturæ pro omnibus averiis levan, et cuban. land, and that he 
&c. * _ had & babers 
Upon not guil pleaded the exuſe was — — 

2 b. ty : : ſhewing file by 
i 3 grane "or pet 

TREMAINE, Serjeant, moved in arreſt of judgment, becauſe ſcription. 

| the plaintiff had not ſhewn any title in himſelf, either by grant 8. C. Holt, gat. 


or preſcription. Poſt, 411. 43 
* 8. Co. 87. 0 


Sed non allacatur. es. Jac. 43. 


8 Vol. IV. 
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Caſe 70. * Sands again Child, 
| Trinity Term, 4. Will. & Mary, Roll 129. 


Proceſs iſſued by TARROR oF A JUDGMENT in the common pleas in an acta 
the court of a& E on the caſe brought by the plaintiff Sandi, for proſecuting of 
miralty. to ſtop, - | wang 
the ſailing of a him in THE ADMIRALTY Contrary to an act of parliament, 
Sip on a pre in Which there was a ſpecial verdict found, and judgment for the 
tence of an ille- plaintiff, and damages to fifteen hundred pounds. 


7 — 3 The caſe upon the pleadings was thus: 


* act, and ordains, « "Fhat the common law ſhall be put in execu- 
be dore; and © tion againſt proſecutors in the admiralty by an action on the 
therefore if a 4 caſe, and the party grieved ſhall recover double damages, and 
perſon, procure «. the proſecutor, being attainted, fhall forfeit ten pounds to the 


real the plaintiff, Chi/4, did cauſe a p/airnt.to be levied againſt him in Tas 
E 11. alhougy APMIRALTY COURT, and that thereupon proceſs did iſſue out of 
tuch procefs was the ſaid court to ſtop the Lo ſhip 7 a voy? ap Tyr 
immediately out the king's licence; the ihip was arr . Sands 
granted at the ſhould give ſecurity that he would not fail into any part of the 
2 4 we limits of THE EAST-Ix DIA Company, which he refuſed to do. 
dy drder from find, that * Charles the Second granted to the Governor 
the privy coun- and Company of EH India, &c. a patent, by which they were 


-<ll.— But in jncorpotated, and had the whole trade to THz InD1ts, prohibiting 


an aftion all all other perſons to trade within their limits, and the places in the 


the owners of  , , — 
ovehe faid patent contained, upon the forfeiture of ſhip and goods; that 
— rs when or Mr. Sands had prepared this ſhip to fail for be Madeiras, and 


the” deſendants from thence to a certain place in the Indies, within the limits of 


may; plead the. the Company, to trade with the Infidels, to prevent which the 
in plaintiff Child and others deliyercd a petition to the king in council 


- 


T 


* nn that the ſhip might be 
inge omil- 


yed till ſecurity was given not to trade within, the limits of 

— * 7 — THE COMPANY ;. and thereupon an order of 2 (a), 

. directing THE COURT OF ADMIRALTY to iſſue out proceſs againſt 

of on evidence. the ſhip till ſecurity ſhould be given to the aid court that tho 

dall not trade with Irs the limits of — charter 

and that the plaintiff Child, and Leach as agent of the C 7 

1 obtained a warrant upon this order againſt the ſhip, 5 
6. C. Salk. 32. Whercof ſhe was ſtopp as. 


4% 5. C. Skin. 334- 361. 8. C. Comb, 215. Rm. 489. g. Lev. $33. Oocd. 36 


439 ö 
6 C. Dig. Fd (2. 8. 2. . Bac, Abr. 624. 3. Bac. Abr. 584. 385. 
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There was a judgment for ths plaintiff Sands if the common 
pleas, and damages in du pls to fifteen hundred pounds. 


int of the judgment given, viz. Whether the matter, the 
— record, is ſufficient to charge the defendant Child? 


And as to that, ths argument was upon theſe two points : 2 
FixsT; That what was done by him was lawful, | ++ 
SeconDLY,. That he has not incurred the penalty of the 
fatute, . becauſe this is not a proſecution within the meaning 


thereof. 


A wRITOF ERROR now brought, and the error aſflgned was in 


7 9 


As to THe PST Porr; It will not be denied but that the 


king by his prervgative may ſtop the ſhip of any ſubject, and 
ſhut bs the Lows of the king oi wt his pleaſure, eh) ially where 
the ſafety of the nation is concerned, viz. in time of an imminent 
danger. This is confirmed by daily experience of embargoes laid 
on outward-bound ſhips (a). And: as lie may ſtop the Ships, fo he 
may reſtrain the perſons of his ſubjects from departing the kingdom; 
left they ſhould aſſiſt his enemies; and for this purpoſe was the 


writ ne exeat regus framed (5): and after ſuch an expreſs prohki- 


dition, it is a contempt of the king's authority to depart out of the 
realm, and finable by law (c); Now to prevent ſuch departure of 
ſhips the method is; and always has been, to inform the king of 
the matter by petition, who thereupon uſually directs his advocate 
1 to require caution that the maſter ſhall not trade with 

„ who are perpetui inimici; and thereupon proceſs iſſues 
out of the admiralty, and the ſhip is arreſted ; and this is in con- 


de ſecuritate inveniendã quod fe nom divertat ad partes exterds fin: 
licentid regis ; and my Lox D Coke has affirmed that he had 
ſeen ſuch adicence in the time of Edward the Third. - 
As to THE SECOND POINT; This is not @ profecution iutended by 
either of the aforeſaid acts, which reſtrain the juriſdiction. of THE 
ADMIRALTY 4 and this will appear, if it be conſidered upo t 


complaints and petitions thoſe laws were made. For the ſtatute #* 


of 13. Rich. 2. ſt. I. c. 5; was made upon the petition of ſeveral lords 
of franchiſes; complaining that the admirals and their deputies bad 
kept their ſeſſions within their liberties, and ſo had, encroached 
upon their, rights, The other ſtatute of 15. Rich. 2. c. 3. was 


(a) 1. Bl, Com. 271, to their juſt debts, Ex parte Brunker, 
_ (53) Ne extar regnu#t was originally 3. Peer. Wms. 313. 3 and alſo in the 
fate writ, granted by the chancellor on Cafe of interlopers in trade, great bank. 
application from the ſectet ares of ſtate rupts in whoſe eſtates many ſubjeRs 


without cauſe, or ſhewiog ſuch informa- might be interetted, in duels, and in other | 


tion as His lordihip ſhould think of _ caſes. that did concern multitudes of the 
weight, Lord Bacon's Otdinantes, No. king's ſubjects. 3. Peer, Wms. 313. 
bg. but was afterwards made wie of in norir. — 
at of the kiag's late, rs help them (e) Dyer, 163. 296. 
. M 2 | made 


 formity to the common law of the land; as may appear by the writ 


[178] 


See 3. Mods 
245 tit. 


= 
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| 8 petitioned againſt the encroachment of THE ADMIRALS,by 


ing of people at great and expence to attend their courts 
/ + 3-4. g.71aky. avs. 2g. gear Now the bug 


doing any thing, but only a caution to prevent a thing from bei 
done. rn Hen. 4 c. 11. witch gas 
action on the caſe to the grieved by @ proſecution in the ad. 
2. Oro. 133. miralty, the meaning mult be, when he is grieved by a vexatioy 
ſuit brought in their court to abridge the power of the courts 1 
the common law, which was not done by the defendant, becauſe 
THE COURT OF-ADMIRALTY had a juriſdiction over this matter. 
Beſides, this laſt ſtatute, which gives the action againſt the 
proſecutor in the admiralty, does like wiſe go the ing ten pound 
upon his attainder ; but this proceeding being by from the 
king himſelf in council, it can never be intended that he ſhall hare 
any forfeiture for a proſecution made by his expreſs direction, 
which is a reaſon why this is not ſuch a proſecution as is intended 
by-the act. But really this was no ſuit at all; for there was nei- 
ther plaintiff, nor defendant, nor any thing in demand ; here was no 
libel on which to ground a prohibition, and ſo by conſequence no 
- Cauſe for an action againſt the plaintiffs in error, who were 
agents to THE EAsT-Ix DIA COMPANY 3 ſo that, if an ation 
. muſt be brought, it ought not to be by Mr. Sands alone without 
his partners, and it ought to be againſt THE ComPAry;; for theſe 
perſons only as their agents petitioned the king in council, and 
| required caution, &c. ; the king directed the method; ſo that if 
Godb. 385. this be a ſuit, if it be 4 proſecution, it. was for the benefit of 
1. Roll. Abr. THE CoMPANY, and the action ought to be brought againſt 


> them ; and it being upon a penal law ought not by equity to be 


* # 170 ] * extended to the agents, for they are not to be puniſhed by ſuch; 

0 79 Ie named ; and therefore in the ſtatute 16. Rich & 5 
F of Premunire, and other ſtatutes, they are expreſsly named. 

7 E contra.—FxsT, The ing of this ſhip was illegal. 

£48 At the common law 1 ibited to travel out of the 

: „realm. "The ſeas are open, e might go whither he would, 

W mente | echo any reſtrun upon is perſon or 500i, whether bet 

with or not: and this appears by the flatute of 26. Hen. B. 


| Noy, x82. C. 10. which gave the king power, during his life, to reſtrain 


be ſea to particular places, which had been to little 

if he could have done it by his letters patents without the 

of an act of parliament ; and the common law being reſtored 
r ebony 

upon any man's property without a breach of the peace. No in- 

* ference can be grade from embargeer, or from the writ ne exeat 
f reg u, 
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neger, to extenuate what was done in this caſe; for the one is 
never laid upon ſhips but in time of war ; it is a prohibition of 
fate by advice of the council, and not at the proſecution of parties, 
a5 this was, under the pretence of trading to Infdels'; for both 
My. Sands and his ſhip's crew might have gone to any Infidels, fo 
that they would refrain from thoſe of THE Comrany. Then 
as tothe writ xe exeat regno, it is only granted, and that very rarely 
too, upon particular reaſons, and for particular purpoſes (a), 
to prohibit a ſingle perſon from departing; the kingdom, and not fo 
many men as were going this voyage to trade beyond the ſeas, 


SeconDLY, The defendant in this action might as well have 
i a man's cattle till he give ſecurity not to commit a 
treſpaſs ; he might as well have levied money before judgment, 
or ſeized before à trial or conviction, which is very like this caſe ; 
ſo that what he did cannot be lawful : and the finding of the charter 
is not material; for if by that they had any power to ſtop the ſhip, 
then there had been no need of petitioning the council. ; 

Neither can it be doubted whether this is a proſecution within 
the meaning of the act, for the preferring of a petition was inter- 


meddling with a thing not done upon the high ſea ; there was an 


advocate and proctor; there was an allegation and ſurmiſe of the 
matter of complaint ; then a prayer that the Court would make a 


. 
Sanvpy 


C©iLD, 


* 


decree againſt the ſhip ; then there was a judgment, and*a* [ 180] 


watrant upon it, which was executed ; and can it be doubted, 
after all this, whether it was a judicial proſecution or not ? But 
a proſecution it is, and that which is within the meaning of the 
ſtatute; for the arreſting of the ſhip infra corpus comitatis, here 


the admiral can have no juriſdiction, is ſuch a proſecution as it is 


againſt the ſtatute ; for the property of goods, though 
ted, ſhall not be tried by him, but by the common law ; 
and therefore Cornero, a Spaniard, having committed ſeveral 


crimes in Spain, by which he had i the forfeiture of his 


brought them into England, and fold them to Sir Jahn 

atts, againſt whom Don Alonſo de Velaſco libelled in THE ApMi- 
RALTY, and prayed an attachment of the goods in the hands of 
dir Jobn; but a prohibition was . (3). It is a weak 
objection to ſay, that this cannot be a proſecution becauſe there was 
no defendant ; for the proceedings in the court of admiralty are 
againſt the ſhip, and the owners uſually come in pro intereſſe ſuo ; 
and it is yet a weaker objection that Mr. Sands is not a party 
grieved, for the damages are direct, and not uential; the 
taking of the ſhip out of his poſſeſſion is the cauſe of the action: 


neither are all conſequential damages rejected by the law, but ſuch | 


; only 
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only which are far off, r is no corving 
whether they may happen or not. 


" LasTLY, Mr. Sands alone may bring this ation; þecauſe he 


had the ſhip in his poſſeffon, and therefore was the principal; 


though the property of the goods was in ſeveral men, 

5 had a fh ee the Bi p Except himſelf, It is true, LY, 
have a ſeveral intereſt in their goods, and may therefore have ſeve. 
ral remedies, but the rafter . has a fight to the 8 By 
the ſtatute of 1. & 2. Philip and Mary, c. 12. the penalty of 
pounds is given where a diſtreſs is taken and driven above three 
miles out of the hundred 5 if the cattle of three men are diſtrained 
and drove out of the hundred, &c. each of them ſhail have on 
for fave nds, The caſe of Dominſo Rylota (a) ſometh 
ſembles this, viz. Two men bought a ſhip of him Sees ſued 
him upon the contract in the admiralty court, and for this offence 
he brought an action againſt one alone, and it was held good; 
but the caſe. of Swanton v. Willett, there cited, is directly to the 

point; which was thus: Two men ſued in THE ADMIRALFY 


e = — ariſing at land; the king and * one of the perſons 


woe t an action againſt one of the proſecutors, without 
Fat of his companion; and che judgment was, that 
7 recuperet damnum ef quid defertd. pœnam 10 
. 1 Hatut. pr dict. incurrat ei captatur, et quod 1 ae 
rex recuperet verſus defend. lol. et capiatur (b); in "which 
both the coſts and daniapes are doubled. But it is in no fort like 
— cafe of Boſon v. San ord ('c lately ajuce ed in the .court of 
king's bench, Laich was this: An action was ought 2 the 
defendant; for that he and ſeven other perſons were Proprietors of à 
veſſel which uſed to carry gods for bire, and that the plaintiff 
goods were damnified by y the negligence of the defendant, who 
was one of the proprietors, againſt whom alone the action . was 
brought; there it was held, 1 though there was no actual 
contract between the plaintiff and the part- o yet they all 
having an equal benen, and the ground of the Mien: upon a 
truſt which ſuppoſes a contract, the action ought not tobe brough 
againſt one, but all. But this action ariſes upon a treſpaſs, 2 
not upon a contract, in which one may ſue alone without ij 
his partners, and in "which conſequential damages may be given, 
as loſs of time, &c. : as, if an action of battery ſhoul ould be broug 
for breaking cf a leg, it is not neceſſary to i in evidence, that 
the party cannot go, becauſe it is the conſequence of breaking; 


therefore fuch damages which were Poem Mrs. bp of immediate 
© FUG the pagey GUYe tg... 


ſequence, and within the ſtatute, 
be relieved; as ell as for the taking of the ſhip. 


Then as to the action being brought againſt the agents, and not, 
againſt THE t * is wel e N to 
8 3: Leon . 3, Er. ng. "Dro, Blip W 
I 282. . 8 3 
105 3. Mod. 3. F n FE * 
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fue THE COMPANY 3 Sony y were con- es. 
cerned in this 8 or that it was done by their order. And = 
though they a agents or attornies, yet they muſt take care 
not 2 is lawful ; = here even THE Company itſelf could 


not juſtify this proſecutton, neither ſhall their attorney ot agent. 
Afterwards,” in Michaelmas Term, TE JUDGMENT was 
But ER CURIAM, the partners ought to have been joined with 
the plaintiff in this action; which not being done, the defendant 
t have pleaded it in abatement (a), and averred that they 
were living at the time of the action brought, — : 


pod plex. 
Pr this Berle wang, ad therefor th pln had is 
judgment. | 
. Silk. 290, 2. Lv. 113. Stra, $20, g. Burr, 2631» 6 [ 182 1 


* Hinks againff Harris: Lee 71. 


TH DEFENDANT married one ſiſter who died, and 3 If man marry 
he married the other, by whom he had iſſue. He was proſe- bia wife's fler, 
cuted in the archdeacon's court of Litchfield for an inceltuous ast c 
Pending that ſuit his fecond wife alſo died; fo that, proceed to baſ- 
according to Kenx's. Caſe (a), all proſecution in the eceleſiaſtical tardize the iſſus 
court ought to ceaſe ; for after the death of either of the parties after the death 
before a 22 they cannot proceed there to declare the marriage of either of — 
void, and baſtardize the iſſue. Butnotwithſlanding that authotity, ons af u. 
ſentence was given in this caſe declaring the marriage to be void. mariage- being 
inceſtugus. 


And upon a motion in the court of king's bench for a prohibi- P 
tion, cauſe was ſhewn why it ' ſhould not go, vix. becauſe this was . 
an offence of eccleſiaſtical cognizance, and that court had the proper 8. C. Cab. 
Juriſdiction over it. Kenn's Caſe is, that no proceedings ſhall be 271. 
in order to a divorce where both parties are dead ; but here is one * "IN Combs” 
living who may defend the ſuit, 3 85 8. 12. Mod. 


E contra. There is no occaſion for a diyorce, when the death _ Wa 
Em. OO NS ; but the con- 36%. ; 
ſequence of this proceeding is to baſtardize the The inceſt 7, S. 1274 
may ſtill be determĩnable in that court, but then the marriage muſt Cro. Ie. 186. 
not be declared void; let the party be puniſhed if the marriage Ce. — 

was inceſtuous, but — the ſentence of divorce . > v<>-- ht 


* 


A prohibition was granted ui,. | 3 53z- 
| (s) 7. Co. 444 | | he | 
Mg Dios 
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_ Hilary Term, 4. Vill. & Mary, Roll 848. 


Sr n ASSAULT, AND BATTERY. The defendant 
of all actions, &c. — 
e of the ſaid releaſe. 


1 It happened that the battery was done that very day on 
Ge 312.367, Which the releaſe was dated. he ” 


Owen. 50 So that IT WAS HELD, that this aQtion was not diſcharged; 
N ſor the releaſe did not include that day. The defendant ſhould 
& bar“ © have traverſed (a) all, &c. — EO 7 29 


*[ 183 1 (4) See Creed v. Lappan, Fort. 359. 


- Caſe 73 De la Baſtide again Reynell and his Wife. 
Alter appear- [JPON A WRIT de homine replegiando the ſheriff 


elongavit. Thereupon à capias in withernam iflued forth, 
8 Fam the date r THE PHILAZER, 


— | 
return of cleage- This was would give bail to deliver the 
perſon in caſe t Arte rs 


wil, 

_ Cunz. There is no difference between u Sees replevis 

S. e. Cob. o. and an hom: e. bs legiande as to this matter; nei neither is there any 
turn 


8. C. 22. Mod. other re is writ elongavit, which is, * party 
36. cannot be found. 2 the defendants had claimed any 
21 chen they are to gage deliverance ; but that is not 1 for 

2. Show. 219. fay they have not ribs: therefore let them plead non ceperunt, 
333+ V 4 n 


0 74 Wharton again Lite. 
„ Hilary Term, 3. Will. & Mary, Roll 56. 


Flax, from irs Y*ROVER AN conveRs10N for the taking of twenty eart- 
— loads of flax, oats, and wheat, &c. * 


therefore if Upon not guilty pleaded, the jury find as to the eats and wheat 
D bn, 2 Bulle 3 and as to the flax hey find ſpecially, v1z. that the 
Joe E. plaintiff was impropriator of the pariſh-church of Thorp in the 


«d acres in a 
pariſh be fown with flax, it ſhall not from its quantity be confidered as great titbe,—S, C. 3. Lev, 
365- S. C. Comb. 203. 209. 5$. C. Carth. 263. 8. C. Skin, 342. 356. 8. C. 3. Salk. 349. 
S. C. 12. Mod. 41. 2. Rall. Abr. 633. 643. Cro. EI. 467. Cro. Car, 28. Hutton, 7 
Moor, 99. 90g. OS. Palm, 220, * 1 Piſcentꝰ (O. 2. ). 


county 
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eounty of Eſſex, and that all THE GREAT TITHES ariſing there Wants 
dare been uſually paid to him 3 that the defendant was vicar there, . 
and had all THE SMALL TITHES in the faid pariſh; that in the 5 
ear 1091 there were ſix hundred and fifty acres of arable land 
ban in the faid pariſh with all ſorts of grain, whereof twenty acres 
were ſown with flax ; that on the fifch of une, in the third year 
of William the Third, the lands being ſo and the tithes ſet 
out, the defendant carried them away, &c, * | 4 
The queſtion was, Whether the tithes of flax were great or 
{mall tithes ? | 5 r 7 
* RoTHERHAM, Serjeant, for the plaintiff, argued, that theſe *[ 184] 


great tithes. . At the common law there is no ſuch perſon 

wn as 2 vicar; the parſon had all the tithes. Vicarages 
began, in the reign of Henry the Third, by a conſtitution of Porz | 
URBAN rug E1GHTH.-» Afterwards the vicars became ſp i: 
ritual perſons. F aum 
2 quare impedit would not Jie for di ing = pon 69. peaſant... 
to a vicarage ; and till the ſtatute of 14. 3. c. 7. a vicar 
could not maintain a juris utrum againſt the patron. he 
is entitled to tithes, it muſt be by endowment or preſcription; 
it cannot be by endowment in this caſe, becauſe the jury have not 
found it ſo : beſides, flax was not ſown in England at the time 
when the firſt ſtatutes (þ) were made for endowing of vicarages. 
Neither can this vicar preſcribe to have theſe tithes, becauſe © 
the parſon had them one year, and the vicar for ſeyen years paſt, 
Now admitting that the water — = 1 
dicimæ, it is ſown in great fields, and in uantiti 
T re * 

E contra. Flax is an herb in its nature, and fo it was adjudged 
in Noah Webb's Caſe fc). The quantity of land on which it is 
ſown-cannot alter the nature of the thing, either to make it great or 
ſmall tithes ; for if a whole field ſhould be fow with /affron, 
the tithes thereof would be but minute decime, for it grows in the 
nature of an herb; and it is that which, together with cuſtqm and 
age and nt by the duſbandry of the Land, makes it al 
ti ( 3 


DoLBEN, Juſtice. If wheat be ſowed in a the parſon 
N ſowed in a field, 
the vicar ſhall haye the tithes, bdcauſe of the nature of the thing. 


uod fuit negatum per alias; for peaſe and beans when ſown in a 
pre yl ny all hes br en in rg ute ie ther 
wiſe ; and upon this difference, viz. when a little land, or 

part of a pariſh, is ſown with things of this. nature, the tithes 
thence ariſing are either great or ; and it is upon this reaſon 
that HoPs in Kent have the quality of the thing, becauſe 
(«) 13. Edw. 1. c. f. See 2. Inſt. 367. c) 1. Nell. Abr. OR 

(5) 15. Rich, 3+ & 6. + Him. 4 See. 


5 Aſterwards, 
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*Aftbrwards in Trinity Term, judgment was given for the 4 
fendant by xx ER JUDGES, agen HOLT, 4 Fuftict, who was, 


of opinion, that the ſowing o flax in "oP makes the tithes 
thereon? great tithes (a). = 


) By. It. & 14. Will; 3. c. 16. e 
made perpetual by B. Cee. 2. . 26. — and no more, ſor cnch acre of hemp and 
all perſons who ſhall fowmny - flax ſo ſown [before the ſame be carried. 
fax in any pariſh or place in Exgla 4, off the ground, and ſo proportignably fa 
Wales, or Berwick, rr 

ar, or impropriator, of ſuch pariſh : 


n 
inne e. 


nohs Hel 2 Bark again Morgan. | | 1 | 

SS e e. . the Commun, a ob 
VENANT- A trial verdicts ound, in which thee 
1 vas as follows > N 


In conſide ration of twenty guineas paid by the e plaintiff to the 
e ſach a day, &c. he cove &c. u 9 
five hundred pounds more within one month next followi 
2 — 


to transfer to him certain ſhares in tha Eaſ - India = 
tiff averred, that he did tender five hundred pounds 
within a month, &. The defendant. pleaded, that the plaintiff 
did not tender the five hundred pounds within a month, for that be- 
fore ſuch tender twenty- nnn n te 

date of the agreement. — 
„e nne e eee after the 
twenty-eight days, but within à calendar month, it was fo found 

= the jury, "5 I 5s 


. What fall be inened 6 no 
„ withio this agreement ? 2/3 9-0 974 


Thoſe who atgued for , a calendar month inſiſted, that the ſtatute 
of 13. Hen. 4. er 7: gives the juſtices: power within ane month 
next after a riot 8 a uire into the ſame, and that it 
had been held Ca) uch enquiry after the twe 
eight days; Lhe * that — parliament intended a ke 
month. And as ſuch a month was intended by them, ſo this Court 
may judicially take notice of fuch a month and therefore a — 
ment being obtained in an inferior court, the error 
. it wa at a court held on the ſixteenth day af — 
— * and the queſtion being, Whether this matter 
n „ it was 
held "ſufficient ro examine it by alman: z and the Court was 
mformed by them (b), 
\ & contra, Tue im this egreczent ct to py Grd Hindi 
pounds within a month next following” ſhall be accounted te next 


(a) 1. Sd. 866. C. 1. Leon. 242,—Sce the cafe of 
(5) Page 2. Faucet, Cro, Eliz. 227 Swany. Brome, 5. Burr. 1596. 
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or neareſt time to the day of the agreement, which muſt be twenty= Baanmwaty 


eight days. So it is ina bond dated on the fiſt of May, with a con- 
dition to pay * on the fifteenth day of May © next enſuing * 
theſe laſt words refer 

and not to the month itſelf, which would be a year afterwards 


da it be in a guatre impedit, and there a few'days more 
gh Yds on purpoſe wn a lapſe. It is likewiſe ſo in a leaſe 


- 


rendering rent at the two moſt uſual Feaſts in the year, or within a © 


month after; and if it be behind by the ſpace of eight weeks, then, 


be. theſe eight weeks ſhall be reckoned according to twentyr 
eight days (c). aku | | 


5 wean) 5 1 1 an 1 ; ” SN f 
Cur1a. In common parlance the month is taken to be twenty» 


* 1 


igt days in all caſes except in a guare :mpedit,and therefore it muſt 2 


be (0 many days according to the common and known acceptation 
of the word. And to 
promiſe was to deli 


an indenture before the end of Trinity Term 


next enſuing, and this promiſe happened to be made on the fifth-of - 


June, and the Term began two days after, but the eſſoin-day was 
twodays before the-promiſe made; now. though, tliat day in law io 
the firſt day of the Term, and ſo the delivery:of.the indenture was 
not to be till Trinity Term a year afterwards, yet in common 
ſpeech the firſt day of the Term is en the Judges fit, and ſo tho 
delivery of the jndenture was adjudged to be . that very 
Trinity Term in which the promiſe was made. And as words and 
phraſes of fpeech are to be expoutided and contrued as they are 
generally underſtood, i fo it is Fikewife in particular places ; and 
therefore if I coyenant to convey tb anocher an acre of land in 
Cormwall, the common - acceptation of 'the word © acre” there 
amounts to as much as a hundred of other counties.; fo «a 


« perch” in Staffordſhire is as much as twenty perches in ſome - 
other places; 45 ſuch words muſt be 7 by the 


common and known acceptation of the people. By the ſtatute of 
2. Edw, 6.c, the ſuggeſtion on a prohibition ought to be 


proved within fix months next after the prohibition! granted ; the . 
Law, ge 


computation muſt be after the rate of twenty-eight days to the 
month Cd), u 4 | | 

And ſo it was held in this caſe (e). n 
(i) Preſcot's Caſe, Cro. Jac. 646. 3 (e) So where by to. Geo. 2, c. 37. 
and ſee the caſe of Kettle v. Jones, in a theriff is to return proceſs within 


ve this ſome caſes were offered; as where a 2 


the king's bench, Hilary Term, 5. Geo, 2. /ix months after, the expiration of his 


where it was adjudged, that a bond dated office, they ſhall be accounted ianor * 


12 May, condittoned to pay a certain wann, Rex v. _— Bougl, 463. 


ſym on the x3 May next following ſhquld So alfo in a contract ti 
have relation to the month, and not to the computation ſhall be by luna 
the day. 3. Bac, Abr. 718. ti ocelyn v. Hawkins, Stra. 446. 3 
5 * 135. Yelv, 100. Cro, in all legal proceedings, as time to plead, 
. 1 . + 16 5 
(e) Dyer, 142. 3. Linſield, 4, Burr. But if money 
{d) Dermery. smith, Gro. Eliz, $35, G (hall be un- 
Dr, Clay v. his Chaplain, Litt. Rep. 19. derſtood calendar months, Thus v. Preſ- 
But ſee 2, Roll. Abr. 521, Hob. 179, ton, Stra. 652. 
2. Mod. 58. contra. Jo Com, Dig. ; 


Ana.“ page 304. | 


a' month is four weeks, Tullet ©. 


* * 


ag aiaſ 5 


"Moncan. ' 
J . 1 ” 


2 


to the fifteenth day of the ſame month ( -- "1 - 
and re 2 a month is accounted no more * than twenty ght *[ 186 3. 


- 
- 


Foreſt | 
*. | 


1 
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*[ 187 ] Eaſter Term, 5. William & Mary, In B. R. 


Teen = RESPASS was brought againſt the defendant, who was the 


n ge ' owner of the ſoil, e vi et arms clauſum 1p/tus (the plain- 
y = ot 2 tiff) fregit et intravit 1 ee fuit, . 
wit ot fiberam, Tet1Þus cepit, &. There was a verdict for the plaintiff. 


pirian pe” Ado was made in arreſt of judgment, and theſe exceptions 
pit, is good atter taken: n 74 
they ſhall be in.  * F1R8T, That an action of treſpaſs quare vi et armis, &c, 


S. C. Skin. 342. - 

8. C. Hok, 322. 2. Roll, Abr. 2go. Yelv. 36. Cro. Car. 833. Jac. 46. 262. 195. 
Cro. Elis. 125, Dwen, 94. 1. Brownl,_ 192, 1, Sid. 334. 187, „ 327+ 4. Lev. 20. 
S- Mod. 375, Comy. Rep. 3. t. Salk. 556, 5. Cam. Dig, “ Pleader” (1. M. 9.) 6. Com. 
Dig. © Treſpaſs” (A. 2.). 3. Roll. Abr. $50. © rg 


If wet- , S&CONBLY, It does not lie for taking fiſhes in /iberd piſcarii. 

for Tp-fiſh in libers piſtarid is the fame thing as to fiſh in communi 

» Pyſearid'; and a commoner cannot bring an action of treſpaſs for 
any thing done upon the common. © | 

"Cura. In the reign of Edward the Third (a) the like action 

was brought for fiſhing in /iberd piſcarid; and it does not appear 

the book but the action was maintainable ; but if it be afault, it 

is cured by the verdiF ; and it ſhall now be intended that they 


(a) Year Book Eu. 3. pl. 11. Fontleroy v. Aylmer, „ L. Ray. 2% 
*(5) See $ Caſe, 2, Lev. 156. Sutton v. Moody, 2, Ld. Ray, 250, 


2 Bowden againſt Shaw. | 
YFORD was indebted to the plaintiff Bewden in ſeventy 


a bond to the fai 
pleas Aab for the uſe of the plaintiff, that 7wyford ſhould either ren- 

23. Ks. 6. c. 10. der bimſelf, or put in bail at the return of the writ, or pay the 

anzevs noc plaintiff ſeventy pounds; which not being done, the plaintiff now 

. — ght an action of debt againſt Shaw 2 The 

the wineſs is , that the officer took the bond colere Mei (a) 

immaterial, bet ABSQUE HOC, &c. that Ttuyford was at large at that time. 

on F . 
— aura Car. 328. Cro. Elz. "555. $42. Co. Lit, 282. 1. Leon. 39. Hard. 69, 


2, Vent. 211. 217-- 1. Law. 382. $5. Com. Dig. © Pleader” (G. 12.). 


4 Hen. Term 
7 3 ed. Rep: 569 * 


Eafter Term, 5. William & Mary, In B. R. 


And upon a demurrer. it was faid, this was an immaterial tra- Ne. 
verſe. roles | 7 FX: . —. 
But admitting it to be ſo, the plaintiff ſhall take no advantage 


of it upon a general demurrer ; he ought to have demurred ſpe- 2 [ 


cially, and ſhewed it for cauſe. 188 ] 


plaintiff, who had power either to confine or let him go, it is void 
and though it be taken to his uſe, it is“ within the equity of the i officer 
be otherwiſe if the bond by a third perſon 


ſtatute 23. Hen. 6. c. 10. ; but it migh 
had kur to the ele (4). 8 2 


ſuit the priſoner was in cuſtody, is void by Ratute 23. His. 6. ©. 10. though made to the uſs of the 


, _ 
1 


(a) See the caſe of Milward v. Clark, 
where 2 promiſe that a debtor in execu- 
tion ſhould appear at the return of the 
' writ, or that be would pay the debt, 
made to the plaintiff at whoſe ſuit the 
debtor was in execution, in confideration 
of the plaintiif s ordering the ſheritf to let 
the priſoner go at large, was held good, 
becauſe made to the party who had au- 


* 


off is good, though in a different form 
than preſcribed by 23. Hem. 6. e. to. 
Hall . Carter, 2. Mod. 204.—The 
undertaking of ax attorney alſo for the 
appearance of a defendant is good, be- 
cauſe it is given to the plaintiff, and not 
to the fheriff, Rogers v. Reeves, 1. Term 


Rep. 478. But an agreement in writing 


to put in good bail for a perſon arreſted 


on we/nc 5 at the return ofthe writ, 
made by a third perſes with the bailkff 
of the ſheriff, in conſideration of his di- 
charging the party arreſted, is, om this 
reaſon, void, becauſe it is given to the 


thority to diſpenſe with his appearance ; 
but the Court agreed, that if the promiſe 
had been made to the fherrff,, or to any 
other for his uſe, it would have been void 
by the equity of the ſtatute, Cro. Eliz. 


+ 80 alſo a bond in cunfideratioa fheriff,, Rogers v. Reeves, 1. 
| Knight againff Keech. Caſe 78. 
PHE cat was thus — Tbere were mutual promiſes and agree- Where there ars 


ments between the plaintiff and defendant, which were mutual promiſes 
ſpecially ſet forth in the declaration, in which the plaintiff 294 25reements 
alledged generally, that the defendant non performavit agreamentum — 009" 
. ſuum prædictum, without ſhewing a particular breach. There abreachafiigned 
was a verdict and judgment for the plaintiff in the common pleas. — — 
A WRIT OF ERXROR was now brought; and it was affigned for © had not per- 


error, that the breach was too general, which being matter of © formed the 
ſubſtance the right of the action could not be tried, and therefore „ *8=<=ent on 
it is not within any of the ſtatutes 1 To prove this N 
many caſes were cited which reſembled this, viz. that © zon per- di, but bad on 
« — 2 agreamentum could not be good without ſhewing demurrer, 

in; as in conſideration that he d relinquiſh rent due, S. C. Comb. 
a promiſe was made to | 
that he did relinquiſh 


y thirty pounds, and anallegation in facto 204. 
rent, but becauſe he did not — 8. C. Carth. 


| ” 271. 


8 


Faſter Term, 5. William & Mary, In B. K. 


ent the judgment was arreſted fa). So where a horſe was bought ſof 
2 5 of gold in hand, and eleven pounds more to be paid at - 
ren. gathor marriage of the plaintif for which be was to be bound 
With ſufficient ſureties and thereupon the defendant promiſed to 
deliver the horſe ; the plaintiff offered to be hound; but hecauſe bs 
did not aver os, he tendered a bond ready ſealed, &c; that ſo ic 

-» mightappear that both he and his ſuręties rr 75 in 6 compe- 

given where the plaintiff muſt hw the rec 

| wh 
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— + bealledgedin fofothathe did a 
| out ſhewing how (r). So a promiſe to pay money before the 
Leg began his next journey to London, and he alledged that he 


7 W. 


- pounds due the defendant would pay the money ; now though it 


| his journey on ſuch a day ;' but becauſe he did not avet that 
A to be the next journey after the promiſe, nil capiat per billam (4). 
: [ 189 J F contra. There is no form in the Re iſter preſcribed to en 
Action on the caſe z for if there be ſufficient matter diſcloſed in the 
teelaration; to which the defendant ought to anſwer; it is well 
enough. This is a negative, V1z: non perſormavit, and ſo not 
like thoſe caſes of affirmative promiſes or covenants where the 
ch muſt be averred: Beſides, in this cafe the plaintiff could not 
| have a verdict if the non-performance' of the agreemerit had not 
been fully proved. Goods were delivered to a perſon, and the 
defendant promiſed that he would werrent all the money that was 
owing for them; the breach was for non-payment of the money ; 
and although it was objeQed it ſhould be for not watranting, yet it 
was held well enough (e). So if a promiſe be of a thouſand pounds 
IA to fave another harmleſs from an e ; and che breach 
g aſſigned be for © not ſaving harmleſs,” which is the giſt of the 
action, without ſaying that he had not paid the thoufand pounds (J): 
At another day THE JUDGMENT was affirmed upon theſe autho- 
 ” -fities following viz. Debt was brought upon a leaſe, in which the 
'_ defendant was bound to perform ſeveral covenants, or otherwiſe to 
, forfeit ſo much, &c the breaeh afigned was, that he had broke all 
 - » the covenants, and did not ſhew any particular breach, which isa. 
darder caſe than this; and yet it was held good g). If promiſes be 
_ __. executory on bath ſides, performance need not be averred, becauſe 
© , jt is the Tounter-promiſe, and not the performance; that raiſes the 
| _ conſideration z and therefore where the plaintiff promiſed to liver 
© a cow to the defendant, and he promiſed to pay him fifty ſhilliggs,it 
© was held that the plaintiff need not aver the delivery of the cow; 
becauſe without fuch averment a promiſe againſt a promiſe made 
*** t one and the fame time is a ſufficient. ground for an action (%. 
. 9 22 * Ye) /4; 84. %% ĩ 4 
2 : Hob. 57. 149 9 | M434 Ju $3 13037 
_ Per g) Year Book 3, Hen, 6. pl. 8. 
+ ** SeealſoLangdenv. Stote, Cro. Car. 383. Dyer, 297. b. 
© and Prideaux v. Rawlins, 2: Show, 27: (6) Cro, Lz. 543- Hob. $8. 106. 


(4) And 
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And for a latter authority this caſe was remembered (o): There Avtcnt 
was an agreement between the plaintiff and defendant, that the —_— 
plaintiff ſhould pull down old walls and build a malt-houſe, and that 2 
the defendant would pay — — pe a | 
plaintiff averred, that after the agreement paratus ſuit et abtulit per- 

nate, © c.and he had a verdict z and this was held goodenough 
after a verdict, without averring performance of the work. And 
therefore upon theſe authorities, and becauſe the promiſes in this _ 
gaſe were mutual, the breach was held to be well afſigned. : 


And thereupon judgment was given for the plaintiff („). 


(a) 4. Sund. 351, | tended that ſome particular breach was 

(6) The Court faid, that this objection given in evidence to the jury ; for thas | 

might be good upon derer, but that otherwiſe the plaintiff could not have + 

the plaintiff in the original action was recovered # verdi, © 8. C. Carth. 272. 

belped by whe verdidt, for is hall be in» 8. C. Skins 34 wag 8 
1901 


* The King and Queen againf the Biſh 1 of London Caſe 79 
Fo and Dr. Lancaſter. 0 . 7 


HEN RICUS Eriscorus Lonnos, t Wilklittiuvus Lanc As- Middleſex, F. 

TER Sacre Theologie Profeſſor rae, oa ad reſpondend. Nr, in pe 
dimino regi et dominæ reg inæ nunc de placite quod permittant ipſes domi- 
num regem et d:minam reginam præ ſentare 1doneam per ſonam ad uica- 
riam tcclefie Sancti Martini in Campis ques vacat et ad ſugm ſpectat Lilly, 343. 
denatignem c. Et unde JOHANNES SOMMERs miles attorn. dicharum 
mini reg. et dimiræ regine nunc generalis gui pra eiſd, dimino rage 
et domina regina ſeguitur pro eiſdem domino rege et domina regina dicit 
quod quidam AUMFRIDUS nuper E ISC. Loxnox. fuit ſeijſit. de ad- The late BU 
vocations vicariæ eccliſiæ parich. Sancti Martini in Campis pred. of Lede ſeifed 
ut de uno greſſi per ſe ut de feodo et jure in jure epiſcafe ſui predict, fit = © *** grebe 
fic inde ſciſit. exiſten. ipſe præ dict. nuper epiſcepus ed quid eadem vica- e 
ria fuit in divceſ. ſud LONDON. candem vicariam uacantem contulit 
Tromz LAMPLUGH Sacre Theokgie ProfeſſoriClerico ſuo,quivir= and collated, 
tute collationis illius in corporal. poſſeſſion, juſdem vicarie geſit. fuit 
tempore pacis tempore DOMIN: CAROLISECUNDI er regis Angl. 
&c. Fogemgue T OMA vicar. vicariæ pr ad. ut prefertur exiſlen. idem 
Tromas LAMPLUGH poftcatn EIscoruu EprscoPATUS EXON. 
rite et canonice creat. et conſecrat. fuit et vicaria pred. vacauit per pre- The | 
motionem difti TroMEx LAMPLUGH ad pred, Eriscor Ar. ExoN., made # b e- 
per quad ad eundem nuper REGEM CAROLUM SECUNDUM retione * 
prerogative fue regiæ ceronæ ſue Angliæ annex. ideneam per ſonam ad 
v:cariam "hes fic vacartem pertinuit præſentare; per quod pred. nu- 
per Rxx CAROLUS Sgcus bus ratione pr &rogative ſue rggia pred. The king grafts 
ad vicariam pred. tunc fic vacantem præſentavit WIKLLIELMURM by bis preroga - 
LLoyp Sacre T hee!ogia Pr. fiſſrem Clericum ſuum gui ad eandem "ve to another f 
præ ſentatianem 1þ/tus nuper regis fuit admifſus inſtiiut. et induct. in who was infti- 
eadem tempore pacis tempore dictii nuper regis. Eodemgue WILLI EIO tered and in- 
Lro rp vicario vicariæ pred. ut præfortur exiſlen. idem WII LI EL. dutted 
LLovp peſlea in Eriscopum Eriscor AT. AsATHRN. rite et cane 
rice creat. et conſecrat. fuit it vicaria pred: vatavit per prometionem 

pred. 
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| — oF prerogative ſus regiæ coronee ſue Angliæ annex. idoneam per 


*f 191] Eaſter Term, 3. Willidni & Mary, In BK; 


Tun Lang pred. WilliziniLLoypad pred EyIiscer Ar. ASAPHEN, pir 
AND per quod ad eundem nuper ® REGEM CAROLUM SECUNDUM rations 


Lonpox ax» 4 Vicariam pred. fic vacantem pertinuit preſentare ; per quod pred, 
Da. Laxcas- per REX CAROLUS SECUNDUS-ratione prerogative ſuæ regia 
Tits gr ed. ad vicariam pred. fic tunc vacantem pr aſentuvit Huna 
which parſon — — Prefeſſorem Clericum ſuum qui ad tandem 
preſented was pre ſentationem ipſins nuper regis fui N inflitut. et induct. in 
afrerwards made _— tempore — tempore 4255 —— Trhoma Txx- 
EN ni vicaris vicariæ prend. ut prefertur exiften.idem TrHoM As TEN. 
and the king „iso poſtea in Ertscoruimͤ Briscor. Lixcol x. rit? ct canenict 
—_— and” creat. ct conſecrat. fuit et vicaria pred. vacavit per promotionem ditti 
4 THOME | 2 led Eriscor. LinxcoLN. et bur vaton; 
-  exiftit; ipſes daminum regem et dominam reginam num 
8 3 — * 1doneam pron ad vica- 
riam pred. fic uacantem 4 inet praſentare, Et præ dic. 
—_ —_—_ — — 3 uw 3 
made a biſhop, iſſes dominum regem et dominam reginam nunc injuſte impediunt ad dam- 
and the king mum ig damini regis et domine reginæ nunc quingentarum libra- 
was hindered in rum. Et hoc idem attern. diflorum domini regis et dominæ regine nuns 
kis preſentation. nneralit qui Sc. pro eiſdem domino rege et domina regina paraths 
f werificare, &c. | na 
Placitum. - "Ft pred. Hannicvs Ertscorvs London. a WILL1ELMU: 
LANCASTER per ADAM BAYNEsS attorn. ſuum ven. et defend. vin 
The defendants ef injur. &c. ei petuat auditum brevis pred. et cis legitur in hac verba, 


pray oyer of the ſcilicet, **GUILIELMUSet MARI a Dei gratid Angl. Scotiæ Francia 


writ, « ot Hibernie rex et regina, fidei defenſor. &c. vic. Middleſex ſalut. 
« Praeci — — — Ar LANCAs- 

« TER Sacre 4 effort quod juſla et latrone peri- 

« tant nos preſentare ideneam horſes * ect ig Santti 

„Martini in Campis que vacat et ad noftram ſpectat donationem, et un- 

de pred. Eriscorus of WILLIELMUs nes injaſle impediunt ut 

« dicitur ; et niſi facerint ſum. per bonos ſum. pra d. Eprscopun tt 

« W1LL1 gr 2 coram nobts " 2 ai Michaelis in tres 

« ſeptimanas ubicung. tunc fucrimus in Angl. oftenſ. e non ſece- 

<<. rint, et habeas ibi ſum. et hoc hy eve. Tehe 2 517. Am. 

26 die Septembrrs, anno regni neflri guarto Cs ar :” quo lefto &t 

and plead a va-" xdito idem Eriscorus of WILLIELMUS petunt judicium de brevi of 


riance between narratione pred. quia dicunt quod inter breve et narration. pred. na- 


the writ aod ferialis babetur variatis in hoc, * videlicet, quid ubi per breve pred. 
On prediftt dominus rex et domina regina intitulant ſe ad donationem pra. 
® [ 192 J vicarie ecclefic Sancti Martin in Campis pleno jure, tamen per nar- 
92 ] vice A ! er 

ration. pre. iidem dominus rex et domina regina intitulant ſe ad dona- 
tionem ejuſdem vicarie ratione 18 ſue regia corong ſue An- 
tlie, unde pro variatione pred. inter breve et narration. pred. iidem 
EyiscoPus ef WILLIELMUS petwnt judicium de brevi et narration. 

pred. i quid breve ill. caſſetur, &c. 


Ane is lege Etpred. attorn. diflerum domini regis et dominæ regina nunc general. 


6d placium. quiprociſdemaemine rege et dimina rigina nunc ſequitur pro eiſdem di- 


wm,  —— v2  »> > AT 


. A 5 ane ual 


Eaſter Terni, 3. William & Mary, In B. R. 


nino rege et domina regina dicit quod pred. placitum pred. Hengics Tur Kin 

Episcorti LoNDON. ef WILLIELMI LANCASTER in caſſatione *πτ Wenn 

brevis prædi ſuperius placitat. materidg. in eadem content, minus . 5 
ien. in lege exiflunt ad breve pred. caſſand. quodg. ipſe idem at- Lon bon anv 

tern. general, c. pro ciſdem domino rege et domina regina ad placi- De. Lancas- 

tum illud modo et for mã præd. placitat. neceſſe non habet nec per legem Talk * 

terre tenctur reſpondere. Et hoc idem attorn. general. &c. pro eiſdem 

daming rege et domina regina parat. eft verificare ; unde pro d:f-tn 

ſufficien. reſponſe ipſorum Exiscori et WILLIELM1 in bac parte 

1aem attorn. generalis & c. pro eiſdem domino rege et domina regina pet. 

judicium et quid breve præd. bonum adjudicetur et breve Epiſcope, Sc. 


Et pred. HExxIcus Eriscorus Lonpon. && WILLIELMUS Jurfio - 
LANCASTER dicunt quod pred. placitum ipſorum HEN ICI EPig- . 
cori Lon Dor. et WILLI&LMI LANCASTER in cafſation. brevis 
pred. ſuperius placitat. materidg. in codem content. bonum et ſuſficien. 
in lege exiſtunt ad breve pred. caſſand. unde ex que præ l. attorn, dict. 
demini regis et doming regine nunc general. ad placitum illud non 
reſpond. nec ill. aliqualiter dedic. iidem HENR1icus Eriscorus 
LoxnDON. ef WILLIELMUS LAXCASTER (ut privs) petunt judicium 
de brevi et narration. prædict. et quod breve illud caſſetur, &c. Sed 
ia curia diftorum demini regis et domine regine nunc hic de ju- 
dicio ſus de et ſuper pram: ſſis reddend. nondum adviſatur, dies ind: 
dat. «ft tam præſat. attorn. general. &c. quam prefat. HERCO 
Episcoro LONDON. ef 1 LANCASTER coram domino 
rege et domina reg ina uſq. à die Puſche in quingue ſeptimanas ubi- 
0 Sc. de judicio N et 1 il NN & guid 
turia dictorum domint regis et dominæ reginæ nunc hic inde nondum * [ 193 ] 
*&c. Ad quem diem coram domino rege et dumina regina apud em. 
ven. tam EDWARDUS WARP ar. nod d attorn. domini reges et dominæ 
reginæ nunc general. qui pro eiſdem domino rege et domina regina 
in hac parte ſequitur in propria ona ſua quam predift.. 
HengIcus EpiscoPus Lon pon. ef WiLLIELMUS LANCASTER 
per attorn, ſuum pred. ſuper quo viſis et per curiam dict. domin: regis 
et diminæ reging nunc hic plenius intellectis omnibus et ſingulis præ- 
miſfts maturag. deliberatione inde habita pro es quod videtur curiæ 
dict. dominæ regis et domi næ reginæ nunc hic quad præd. placit. pred. 
Hzxx. Erisc. Loxp. et WILLIELMI LANCASTER in ceſſation. q 
brevis præd. ſuperius placitat. materidq. in codem content. minus ſuf - Judgment qued 
ficien. in lege exiflunt ad breve prædict. caſſand. __——_— oft . A. 

od pred. HExRICUs Er Iscorus LonDox. r WILLIELMUS- 

ANCASTER ad breve prædict. reſpond. &c. Super quo prædict. Epiſepes ar- 
Henricus Episcorus LoxpDow. et WiLLIELMUs LANScAST ER ©” * 4" od 
per prædict. ADAM BAYNES attorn. ſuum ven. et defend. vim ot 
injur. quand Ofc. et dicunt quod prædict. deminus rex et domina 
regina actionem ſuam præd. inde verſus eos habere ſeu manutenere 

nen debent quia idem EP1SCOPUS dicit quod narratio pred. materidg. 
in cadem content. minus ſufficien. in lege exiflunt ad ipſes dominum 
regem et dominam reginam ad actionem ſuam pred. inde verſus ipſum 
epiſe:pum habend. manutenend. quodg. ipſe ad narrationem pred. neceſſe 
non habet nec per legem terra tenetur aliqus made reſpand:re. Et hee p̃a- 
Vor. IV "* N FE I at. 
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Tu*® KN rat. eff verificare;ʒ unde prodeſcctu ſufficien. narrati nis in hac harte im 
any Quzzx HENRIcUSs ErIscorus Lox Dok. petit judicium et quod pred. demi. 
a os us rex ef domina regina ab actione ſua pred. verſus ipſum epiſcopum 
London AND habend. pr ecludantur, Er. 
Da. Laxcas- 
TER. 


Et præd. WiLLiELMUs LANCASTER dicit guad ipſe eff vicarin 
vicariæ Sancti Martini in Campis ex coilatione pred. HENAICI 
2 other de. Episcort LONDON. guodg. dict. dominus rex et domina regina ac- 
. dien. ſuam pred. inde verſus eum habere non debent ; quia dicit quad 

the ge. Bene er verum oft quod pred. Huurxmus aper Eriscorus 
Gn of the late LoxDox. tn narratione pred. nominat. ſu! ſe:fit. de advocatione vica- 
biſhop, riæ eccleſie parechialis Sancti Martini in Campis pred. ut de uns 
| Fa ＋ per ſe ut de fade et jure in jure epiſcoput. ſui L= Et fic ind 
ſeiſu. ex:ften. ipſe pr ad. nuper epiſcepus eo quod cadem vicaria fuit in 
and the colla-. diace ſua LONDON eandem vicariam vacan. contulit THOME 
d *TLAMPLUGH Sacre Theologie Profeſſor. Cler ico ſue, qui virtute collas 
*[ 194 ] tionis illius in corporal. * poſſeſſion. quſd m vicarie pcſit. fuit tempore 
| 's fempore DOMINI CAROLI S2CUNDI nufer regis Anglia, &c. 
Enodemgque T HOMA vicar. vicarie præd. ut prefertur exiſlen. idem 
and the making THOMAS LAMPLUGH He in EpiSCOPUM Eriscor Ar. Exox, 
1 FRO rite et canonice creat. et conſ-crat. fuit et vicaria pred. vacavit per 
oy 2 3 Tromz LaMPLUGH ad pred. EP1SCOPATUN 
XON. quodg. pred. nuper Rex CAROLUS SECUNDUS ad vi- 
and the king's cariam fred. 83 vacan. prefen:avit W1ILLIELMUM LLoyp 
prefentatien of Sacre Th. oligiæ Profeſſorum Ciericum ſuum, qui ad candem preſen- 
. tati nem ipſiu. nuper regis fuit admiſſus in flitul. et inauatus in cun- 
> 4 dem temp re pacis tempore dicti nuper regis. Eodemg. WILLI EIO 
| LLouYB vicar. vicuriæ jredia. 2t prefertur exiflen. idem WII - 
LIELMUS LLOYD pes in Episcupum EriscorAr. AsA- 
PHEN. race et canonice creat. ec ſecr at. fu't et ui aria pr dif. va- 
cavit per promationem prod. WILLIELMI LLeVYD od pred. Eris- 
CoPAT. As ArHEN, 9g. pred. nufer Rex CARolus SECUN- 
bus ad vicariam prod. fir tunc vacan. jr a/extavit I HOMAM TEN- 
NISON Sacre T hes, Profeſſerum Cicricum ſuum, gui ad eandempre- 
ſentationem ipſius nuper regio fuit admiſſus inflitut. et inductis in ean- 
+ dem tempere pacis tumpore dicti nuper RRS CArRQLISECUNDI mods 
25 1 pr out per narrution. p d. ſuper.us ſuppenitur. Sed idm 
of 24 W1LLIELMUS wltcrius dicit guad per guendam attum in purliameni 
and pleads the domini HENRICI nuper regis Angliz actavi apud m. pred. 15. 
flatute of 25. die Januar ii anno regni ſui 25. t:ut, edit. inter alia inattitat. fuit 
. aut horitate ej: ſdim parliament: quad neque dictus nuper rex heredes 
; n-que fucceſſores ſui regis hujus regni nic aliquis ſubditus ( Hete recite 
the ſtatute of 25 H. t. cap. 21. from the 3d to the 7th paragraph) 
prout per eundem attum inter alia plenius apparat. Et idem ans 
MUS ulterius dicit guad foft confectionem actus pred. et diu ante impe- 
| Traiion. brevis orig nalis pr ad. prædiet. HENR. mods def. rite et ca- 
nonice creat, et con ſecrut. fuitin Er. scoruu EP1SCOPAT. I. oN Dox. 
Feiſicet apud Il eſim. prædict. quo g. poſtea ct aute imp. tration. ejuſdem 
The biſhop rit- hui, / iucet 20. die Decembris anno Domini 1691. præd. | KOMAS 
e debite cle. T EXN+SON te et debito modo elecius fuit in EPisCOPUM Ep1sC0- 
PAT, LINCOLN. videiicet apud Il im. preditt. gucdę. JORANNES 
provi 


- 
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identia divina'CANTU AR. archiepiſcopus totius Anglia primas Taz Kine 
+ metropolitan. poſf edition. actus præ dict. et ante impetration. brevis ν Ween 
predict. ſcilicet 22. die Decembris ann» Domini ultimo ſupradicto pofl 3 — 
debitam examinationem archiepiſcopum hic de caufis et * qualitatibus per Los d s au 
pred. piſcpi ciel. per quaſdam literas ſu1s liſpenſation. ſeript. ſe un lum Da. Lasse - 
firmam pred. flatuti ſupra recitat. edit. ſub nomine inſius arc hiepiſcapi *. 
cnfef. ac fegil's ipſius archiepiſcaps ſigillat. ac in curiæ cancellaria die- A diſpenſattoa 
torum regis et regine nunc apud Weſtm. pred. d:bito made irretu- 2) the archbi- 
lat. a: idem THoMÆ TExNNISON Sacre Theoligiæ Doftori et Epis- 
cop» L1NCOLUN. elef?. direct. recitan. per eaſdem literas diſpenſation. The diſpenſas 
-d ex parte dict. Eriscori LINCOLN. ele. dict. archiep ſcups ſig- tion ſer forth. 
nificat. fuit quod Eerscorar. Lixcol x. pred. fruftus redditus et 
tus ades tenues et exiles et diminut. fucr. ut dignitati ſuæ epiſ- 
apal. iſtis preſerrim temporibus nullo modo ſufficerunt ; unde dittus 
Episcopus LINCOLN. clect. dicto 2rchiepiſcopa bumiliter ſupplicari 
feiſſet quatenus ei de aliqus ſublevamine in premiſſis provi- 
6-11 dict. archiepiſe. de gratia ſua ſpeciali dignaretur petitiani pred. 
obſecundare wlens cum pred. THOMA Texxison EpisCoPo Lin- 
coLY cleft. (juxta voluntatem ſereniſſimi domini neflri RROIS 
GUL1ELMI diffs archiepiſcopo in bac parte fignsficet.) ut una cum 
EerscoPAT. LINCOLN. wicariam perpetuam ecelefice paroch. Sancti 
Martini in Campis et rectoriam eccleſiæ parochialis Sancti Jacobi 
W./tm. in com. Middleſex et dioceſ. Londen quas tunc diftus Eptscu- 
pus LINCULN. cet. prffidebar uſq. primum diem menſit Fulii tunc 
prox. a dat. pred. literorum diſpenſation. retinere gaudere habere et in 
commendam tenere in tam amplis modo et forma guibus antetunc uſq. To hold in cond 
tempus confection. literarum diſpenſation. præd. dictus EpiscopuUs 4. 
LINCOLN. eleftus retinebat et prfſidebat, eorumque fruftus proventus 
aliaque proficua inde provemientia in ejus propries vſus et ut litates 
comvertere applicare, et de eiſdem diſponere diftus Eriscoros Liv- 
COLN. electr. libere et licite valeret et poſſet' etiamfſy in dictis vicaria et 
r:foria pred. non refideret, necullam moram ibidem traxit !egitimam 
dit Tou TENNiSON Sacre Theologis Dicteri Epiſcopa 
LINCOLN. eee. facuitutem et cuthoritat. dedit et conceſſit (quantum 
in difto arehiepijc-po fuit et juru regni paticbantu?) et tenore dicta- 
um literarum diſpenſation. graticſe diſpenſavit cænonicis inſlitutts 
guibuſcungue in contra! ium non obſtan. Proviſo ſemper quod vicaria Proviſo. 
perpetua eccleſie parochialis Santti Martini in Camp. et rectoria er- 
clue paroch. Sancti Jucobi I iim. pred, debit. non fraudarentur 
obſequits et animarum cure in eiſdem nullatenus negligerentur ſed co- 
rundem congrue ſupportentur onera debita et conſurto. Proviſe etiam 
* ſemper quod dict. liter diſpenſation. eidem Episcopo L1NGOLN. g 6 
elf, non proficerent niſi per literas patentes regiarum maj;Jlatum fe- ( 9 ] 
rent con fir mat. prout per eaſdem literas <9"; cope plene liguemm Et 
um WILLIELMUs udterius dicit quod dominus rex et dumina regina The king's con- 
nunc poſlea ſcilicet 2 3. die Derembris anne regni ſu! tertis apud fi mation of the 
W:ftm. pred. per literas ſuas patentes ſub mag ne ſigitls fuo Angliæ ende dy 
fyillit. geren. dat. eiſdem die et anus et in curta ipforum domini regis — 
et comme reginæ cancelluriæ apud M iim. pred. ſccur dum formam ._._. _. 
Ale ui debit modo de records, irratuiat. pred. literas diſpenſationis at 
HI, „ ſJungulg 
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Fes Kme ſſinguld in eit content. juxta pred. alum parliamenti canfir maver. 4 
Ann ex pro ſeipſis bæredibus et ſucceſſoribus ſuis ratificaver. approbaver, et 
„ee, (On fir aver. ita quod diftus reverendus in Chrifto pater Tomas 
Lon don and Eriscorus LINCOLN. ele. in diis literis diſpenfationts nominat. 
De. Lancas- amm bus et fingulis in eiſdem ſpecificnt. uti frui et potiri valeret a 

Tia. pofſet libere et quiete impune et licite ſecundum vim formam et eſfecdum 
earundem abſque impediments quocungue, ed quod exptreſſa mentis d. 
certitudine pra mifſorum aut de aliis dons fave conce ſſian bus per pred, 
dominum regem et dominam reginam ante tune fact. in dictis literi 
patentibus minime fact. exiſlit. aut aligua re cauſa vel materia qua- 

cunęus in alique non olan. prout per eaſdem literas patentes plenius 
a. Et idem WILLIELMUS LANCASTER ulterius dicit quid 
predid. cauſe pro qua prædict. liter æ d ſpenſation. per pred. archi- 
epiſcobum ct liter patentes per preditt. domincs regem et reginan 
nunc fic ut prefertur fat. fuer. non ef! contrarium ſroe repug nan: ſc- 
oe ſcripture et legibus DEI, quodgue bujuſmodi liter e diſpenſationi; 
pre ſimilibus cauſis ante editionem pr adift. attus parliament: 2 
et conſuct. fuiſſent haberi per hujuſmodi epiſcopos ſubditos difti damin 
Recis HENaICI OCTAvYI apud prædiddt. ſedem Romanum. 
Duwvdgue p:flea ſeilicet 25. aie Necembris, anno Domini 1691, ſuprc- 
dict. pred. TROMAS T ENNISON rite et canonice creat. et cenſerrat. 
fait Eriscorus EpiscoraTUs LINCOLN. . videlicet apud 

W:ftm. pred. guodgue prædictus THnou as Eriscorus Lixcotx. 

prædict. vigor præmiſſor um babuit et in ſuos proprios uſus et ui- 
litates canvertit applicavit et diſpoſuit omnes et omnimodes 
proventus aliaque proficua pred. vicariæ ecclefie parachial. Sandi 
Martini in Campis pred. in com. Midd:eſex uſque pred. primum dien 
Fulii tunc prox. d dat. dict. literarum d:ſpenſation. pred. vi- 

8 delicet apud parochiam pred. in com. præd. ad quem quidem dien 

119712 a. $7 64.64 fu uin fi 

vicaria illa ecclefie pred. yecundum limitationem in præuictis literis 
diſpenſationts mentionat. vigere p"amiſſorum vacavit, ſcilicet apud 
W:ftm. pred. per quod idem HREN Eeiscopus LonDon, u- 

Collation of the car iam illam fic vacantem contulit eidem GFULIELMo LANCASTE® 

defendant, clerico jus et cum in cerporali poſſeſſione cjuſdem uicariæ poni ſecit ten- 
pere pacis tempore domini regis et doming reginæ nunc ſcilicet apud 

W:ftm. pred. idemgue GUL1EL. vicar. vicarie pred. ex collatine 

pred. HEnriciEpiscopi LoxDox. diu ante impetration. brevis i- 

ginalis pred. fuit et adbuc exiſlit, Et hoc idem W ILLIELMUs p 

e verificare; unde petit judicium fi dicti dominus rex et domina regins 

aftionem ſuam fred. verſus ipſum GULIELMUM habere debeant, 

Averment of (Fc, Cum hoc quod pr ed. GULIELMUS verificare vult quod pred. 
ot cadem perſons. Thomas TENNISON in narratione prædicta ſuperius nominal. 4 
4 | pred. Thomas TENNIS9N in literts diſpenſation. pred. ſuperiu 
nomingt. ſunt una et eadem per ſona et non alia negue diverſa ; quodqut 

3 - vicaria-ecclefice Sancti Martini in Campis, in brevi et norratint 
* pred. ſuperius nomi nat. nec nos vicaria per petua ecclſiæ parochial 

— andi Martini in Campis in literis diſpenſationis pred. ſuperiu 

24 » mnent:onat. ſunt und et cadem et non alia neque diverſa. 

Demurter toons Et pred. EDwaRDus WARD, armiger, med? attorn. difterm 
of the pleas. Amin regis o - domineg regine nunc general. qui pro eiſdem demi 
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ne et domina regina 2 quoad | weed placitum præd. Episcops Tar Kine 
LoxDON. pro ditt. domme rege et domina regina dicit quad dict. do- 352 Wnty 
minus rex et domina regina per aligus per pred. HENRICUM Eris- 2 
copuM Lox DR. ſuperius placitando ailegat. ab attione ſua pd. Lon bon * 
inde verſus ipſum EPiSCoPUM Lox Dox. babend. præcludi non debent, Da. Laxcas- 
quia dicit quod narratis predict. materidg. in cadem content. bona et bn. 
fufficiens in lege exiflunt ad ipjos dominum regem et dominam reginam 

actionem ſuam pred. verſus prefat. ExiscoruM LoNDON, ba- 
bend. manutenend. ; quam quidem nar rationem materiamgz in eadem 
cantent. idem attorn. general. pro eiſdem domino rege et domina regina 

rat. e verifigare ot probare prout cur. Sc. Et quiaprad: Episc. 

NDON, ad narration. illam non reſpyndet nec illam bucuſqg. ali- 

liter dedic. idem attorn. general. pro eijdem domino rege et domina 
regina petit judicium verſus pred. EPisSCOPUM LONDON. & breve _ 
netropolitane, &c. ed.quid pred. Ex iscorus LNDoON. * ff pars ef *| 198 ] 
nominat. in brevi originali ipſorum regis et regine ſebi adjud.cati, &c. 
Et guoad prad. placit. pred. GULIELMI LANCASTER per ipſum Demurrerto the 
GULIELMUM ſaperius in barram placitat. idem attorn, general. pro other. 
eiſdom domino rege et domina regina dicit quod dict. Ania ves. of 
demina regina per aliqua per fred. WILLIELMUM LANCASTER 
futerius pla itando allegat. ab actions ſua pred. inde verſus ipſum 
WILLIELMUM babend. præcludi non deb: nt, quia dicit quod placitum 
illad materidque in eodem content. minus ſufficten. in lege exiftunt ad 
ipſos daminum regem et dominam reginam ab actione ſua prædicta 
wrſus præ fut. GULIELUUM LANCASTER habend. præcluden 
gusdgue ipſe pro ipfis domino rege et dom:na regina ad placitum i 
mede et forma pred. ſuperius placitat neceſſe non habet nec per. legem 
terre tenetur aligus mods reſpondere. Et hoc idem attorn. general. pro 
eiſdem domino rege et domina regina parat. g verificare ; unde pro de. 
feclu ſufficien. placiti pred. WILLIELMI LANCASTER in hac parte 
idm attorn. general. pro eiſdem domino rege et domina regina pet. 
judicium verſus ipſum WILLIELMUM et breve metropolitano, &c, 


Et pred. WILLIELMUS LANCASTER dicit quad placitum pred. 
fer ipſum WILLIELMUM modo et forma pred. ſuperius placitat, 
materidque in codem content. bon. et jufficien. in lege exiſtunt ad ipſos 
deminum regem et dominam reginam ab attione ſua pred. verſus 
prædiclum W1LLIELMUM habend.pr ecludend.; quod quidem placitum 
materiamgue in eodem content. ipſe idem W ILLIELMUS parat. eft ve- 
rificare et probare prout cur. Oi. Et quia pred. attorn. general, 
pro eiſdem demino rege et domina regina ad placitum ill, non reſpondet 
nec ill, hucuſque aliqual ter dedicit, ip /e idem WILIIELuus (ut prius) 
pet. judicium, et quod prædict. domi nus rex et demina regina ab ac- 
tione ſua pred. inde verſus ipſum WILLIELMUM babend. preclu- f 
dantur, c. Sed quia cus. dict. domini regis et domina regina nunc | 
bic de judicis ſuo de ei ſuper pr emiſſis reddend. nondum advz,atur, dies 
inde dat. eft tam prefat. attirn. general. domini regis et daminæ re- 
ginæ qui, &c. quam pred. EpiscoPo LONDON. ef fred. WILL: 

ELMO, coram domino rege et domina regina uſque in craſlino Santis 
Trinitatis ubicungue, &c. de judicio ſus de et ſuper premiſfis ullis inde 
= En 8 __ watend, 
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Tux Ke audiend. cd gudd cur. dict. d mini regis et domine regine nun hie 
and Quiin jade nondum, c. Ad quem gu idem craftin. Sanctæ Trini'atis corgy 


Tut nner er ming * reve ot domina regina apud II gm. ven. tam pred. Ev. 
Loxpon ard WARDUS WARD attorn. dif?. domint regis et domine regina num 


. Du. Laxcas+ general. gui, Cc. in propria perſona ſua' quam pred. Hewnicuy 


TER. riscor. Lox Dor. ee W1LLIELMUS LANCASTER per a'torn, fu- 
um pred. Et fic continuat uſque ad oftab. Santi Hill, Ad quas quiden 
eftab. Sancti Hill. coram domino rege et domina regina apud 2 
ven. tem pred. EDwarDus WARD attorn. dif. demini regii o 
doming regina nunc general. gui, &c. quam pred. Henricvs Epts: 
corus Loxnon. r WILLIELMUS LANCASTER fer attorn. ſuun 
pred. et ſuper bec viſis ct per cur. dif. d mini regis et domine reging 
nunc hic pienius intelleftis omnibus et fingulis pr emiſſis matur aque d-. 
liberatione ſuperinde habita videtur cur. demini yegis et domine ri 
ging nunc hic qued nurratis pred. materiaque in eadem content, bm, 
ct faſten. n lege exiſtunt ad iþſos domi num regem et dominam reginam 

ettioen ſuam prædictam verſes prefat. HEXRICUM Episcopun 
LoxDovx. Habend. manutenend. quodgue preditt. pleci um pred. Gus 
LIELMI LARCASTER ſwuprrits in barrom placitat. materidgue in 
eadem content. minus fufficien in lege exiſl. ad iffos ſominum regen ei 
d eminam regi vam ab attione ſua pred. verſu: pred. WILLIELM'M 
LANCASTER hatend. preclud-nd. prout pred. EnwAarDus Warp 
gut, Sc. juperius allezwuit. IDEO CONSIDERATUM EST, quod 
iidem dominus rex et d:mina re ina nune_recuperent verſus prefat, 
Hexaicum Eprscorum Loxpov. ct WilLLitLMUM LANCAS- 
TER prefſentatiin, ſuam ad vicoriam fred. ct quod habrant breve 
Jonanxr CANTUAR. epiſcopo totins Anglice pr imat. et metropolitan. 
eo quod pred, Hen. Eriscorus LoxDon eff pars et nomi»atur in 
br eve præ d. qurd non olan. reclamatione iffmes «pi/copi e pr ad. Gu- 
LIELME LANCASTER ficet wicaria pred. cilem WIILIE LVO 
LANCASTE : cell. eft et ipſe in corparali p. ſſione cjuſuem u cariæ 
per. exijrit um WILLIELMUM ab ead-m vicaria amoveat et od 
un rim pred. ad pra ſeutut on. dict. domini regis et domi regiræ 
nunc'idoneam per num admittat, et pred. HEN RICUSs Eriscorus 
Loxpox. r WiLLIELwus LAXCASTER in miſcricordia, Ce. 


2 200 ] 


Cafe 8. The Attorney General again Henry Lord Biſhop 
| of London, and Dr. Lancaſter, and Dr. Birch. 


In gere impedig, CY VAREIMPEDTT for the vicarage of St Martin in the Fields, 
the king by Tas in the county of Liidalſex; ſetting forth, that Humrey late 
wair nne PZ» of Londen was ſeiſed of the anvowsun thereof in fee in 
Ne- SE the right of his brthoprick ; which vicarage being void, he colla- 
vicaage* infult ted Ot. Lamplugh thercunto; who being afterwards made Biſhop 
it, buidy of Exeter, and THE VICARAGE' being void by his promotion, 
the ceclaration King Churles tie Second, by virtue of his prerogative, did preſent 
_— —_ Dr. Lig thereunto, wao was after: ards made E:ifhep of St. 
je ing roo. Hatb; and the faid vicarage being again void by his promotion, 
« 7::59e rojal ;” AND W+LD 00 .S. C. 2. Salk. 559. S. C. Show, P. C. 164. 5. C. 
Carib. 313. 5. Co. 10. Cro. Eu. 185. 3. Will, 141. 5. Com, Dig. Placer” (C. 15). 
1. Con N:g. Abs em.nt (G. 8.1. H. >). ; | 2 
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the faid king thereupon preſented Dr. Tenniſon, who was after- Tux Av von- 
wards made Biſhop of Lincoln; ſo that the ſaid vicarage being now IGT 
void by his promotion, it belonged to the king and queen to pre- ,,, 8 
ſent ratione prerogative ſue regiæ, but they were hindered by the p1gnor or 
defendants. | b | . 2 * AND 
, R. 48041 


The defendants craved syer of the writ, which was read in hac ra, » 
verba; by which it was recited, that the church was void, et ad Dn. Baxcu. 
nftram ſpectat donationem ; and then they plead in abatement, and 
ſhew this variance between the declaration and the writ, VIZ. 
that by the declaration the king's title was ſet forth to preſent ra- 
tine prerogative, and by the writ it is plenojure ; fo for this va- 
riance they pray that the writ may be quaſhed, 

To this plea THE ATTORNEY GENERAL demurred, and the 
defendants joined in demurrer. t 1 | 


And thereupon there was a reſpondeas oufter awarded.. 


Upon which the biſhop demurred generally to the declaratiom 
and THE ATTORNEY GENERAL joined in urrer. tf 


Dr. Lancaſter pleaded in bar, and confeſſed the ſeiſin of the 
late Biſhop of London, as laid in the declaration, and all the pre- 
ſentations and conſecrations, &c. ; then he pleaded thoſe clauſes in 
the ſtatute of 23. Hen. 8. c. 21. by which power is given to the 
A of Canterbury to grant diſpenſations as the Pipe did for- 
merly ; that after the ſaid ſtatute, and before the writ purchaſed, 
the defendant was conſecrated Riſbop of Londen ; and that Dr. , 
Tenniſon was elected Biſhop of Linco/n on the 25th day of De- 
cember 1691, but before his conſecration the archbiſhop granted a 
2 to hold the vicarage of St. Martin, and * the rectory . [ 122 ] 

t 


ames in commendam with the biſhoprick of Lincoln, until 
the firſt of July next after the date of the ſaid diſpenſation ; that 
the king, by letters patents under the great ſeal, did confirm the 
faid diſpenſation, purſuant to the faid ſtatute of 25. Hen. 8. c. 21.; 
that Dr. Tenniſon was conſecrated Biſh:; of Lincoin, and held the 
faid vicarage and rectory in commencam till the ſaid firſt day of Fuly, 
and then the faid church of St. Martin became void by his pro- 
motion, and the Bifhop of London preſented the defendant Dr, 
Lan:aſter, &c. | ack 


Dr. Birch pleaded the fame plea, mutatis mutandis as to the rec · 
tory of St. James. 


To both which pleas THE ATTORNEY GENERAL demurred, 
and the defendants joined in demurrer. * 


Finsr, It was faid, that there could not be a more material 
variance than between this writ and declarction; the one was ge- 
nera', and the other ſpecial, and founded upon different rights ; 
and therefore, according to all the authorities in the books, the 
writ ought to be abated. - | © 
N 4 Then 


Eaſter Term, 5. William & Mary, In B. R. 
Then the queſtions on the pleadings were: 


FixsT, Whether the king had a pr tive to preſent u % 
n 0 — enn 


| SECONDLY, If he has ſuch prerogative, then, Whether this 
* [202 ] ion in commendam reti nere has not ſatisfied his turn? 


The Bifkep As to THE FIRST POINT, the common uſage for above a hun- 
L. berg dred yeers, ſupported by folemn judgments, has ſettled that part 


19:4 in fee of of the prerogative, viz. that where an avoidance happens by ce 
8 ſton, the king may preſent ratione prarogatiue ſuæ : 422 25 
1. Dy Lam LORD VAUGHAN, in arguing Dr. Eade's Caſe (a), took for 
s the ay granted. It is true, there may be ſome old books which deny this 
e wo Dr. 2 but my Loxd RoLLE was of opinion (5), that the 
2 aw is otherwiſe at this day; and to prove it, he cited Holland; 
Zxeter, and the Caſe (c), where the Jaw was not only taken to be fo now, but 
© vicaragethereby thoſe old books were denied to be law, becauſe the opinion in that 
becoming void, cafe was, that the king had ſuch a prerogative at the common 
3 arr Dy law. But to make this a little more plain, there are two ſolemn 
. 0 judgments upon this very point; the one is reported in Moor (d), 
fented Dr. Lloyd whych was thus, viz. The incumbent of the vicarage of Barn 

to the vacancy. was made Biſbep of St. Aſaph, and the queen preſented one Ran- 


Dr. e. was Ja}, who was inſtituted and inducted ; and the patron brought 2 
—. e gugre inpedit; there * was a plea in bar, and a demurrer to that 
Se Aiaph, and plea 3 and the queſtion was, Whether the queen could preſent by 
the vicarage be Virtue of her prerogative ? and upon peru of many precedents 
ing again void and a. great deliberation had, at laſt judgment was given for the 
3 L queen. About thirty years afterwards the ſame queſtion came o 
preſented pr be debated again (=; it was in a guare impedit brought for the 
Tenniſon, who Church of Tealin in Devonſhire, the incumbent being maze a 
was rector of Biſhop in Ireland, and the like judgment given as before againſt 
St. Jemes, tothe the grantee of the next avoidance. I here is a ſingle opinio 


4 
1 one Judge in the ſixth year of the queen { f), that the crown * 


ter vards elecded not ſuch a prerogative ; but the opinion ef one man cannot in rea- 
Fin of Lin- fon or juſtice be oppoſed to ſolemn and deliberate judgments 3 be- 
cus, but pre 1 1d 

vious to ais conſecration the Archbiſlop of Canter bury eremed him 2 difpenſ»tion to hold the vicarage 
of St, Martin and the rectory of St. Fame: in commendam with the B:fboptich of Lines/n, until the 
firſt day of July next er the date of the diſpenſation, which was confirmed by letters patents 
wnder the gr-3* ſeal, according to the tiatute of 25. Hen. 8. c. 27. AK IT was aCnxbo, iſt, 
That run Kine has, by his prerogative a right to prt ent to the church of a ſubject on the iocom- 
hent's being created 2 biſhop. 2dly, That this preregative Mall rake place upon all av©;dances b 
cet. And zahy, That the CGiſpenſzion granted to Dr. Tinnmſor hat rot ſatisfied the next turn, an 
therefore that Tri xive, on Dr..Teanifor beirg corjecrated #:&»p of £;-co/n, was again int! let to 
prefent to the vicarage of Sr. Martin, thus rendertd void by his promotien.—S. C. 3. Lev. 377. 382. 
S. C. Lev. Ent. 344.0 S. C. 1. Junes, 404. 8. C. Conh. 205. goo. S. C. Canth, 313. 
S. C. r. Show. 413. 44. 403. & C. 2. Salk. 540. 559. 5. C. Show. F. C. 164 S. C. La. 
Ray. 23. 3 Com. U-g. 665. . 15 


(=) Vavgh 18. to 28. d Wright's Caſe, Moor, 399- 


(6) 2. Roll. Abr. 343. pl. 3. {s) Woodley's Caſe, Cre. jac. 691- 
(<) Cro, EI A 542. (f) Ly, 228. b. 4 


ſides 


mo wn — cot ets <a. 2 


* 
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des, it is probable that ſome of the old books might induce that Tur Arve. 
udge to be of that opinion, not becauſe they ſay the king had no 

ſuch prerogative, but becauſe when ſuch actions were brought to y, 7 bens 

recover preſentations, as in the reign of Edward the Third and rener os 

Henry the Fourth, pro hac vice tantum, there is no mention of this Lowoon,.ans 

prerogative, and from. thence it might be inferred he had none. Dl. Tone 

But my Lord Brooke in his Abridgment (a) mentions a preſent- Dua — 

ment to the church by King Edward the Third ratione praroga+ 2 

tive, which the Biſbop of Ely had ſeen, and it was where the church 

was void by ceſſion, as in this caſe. It muſt be admitted, that 

until the reign of Henry the Eighth the books are not very clear 

in this point; but the reaſon is plain; it is becauſe before that time 

the avoidance of a benefice by promotion could not properly be 

lad to be the act of the king, but of THz Pops. | 


SECONDLY, This title is not hurt by the diſpenſation in com- 
nendam retinere; or by any other matter appearing upon the re- 
cord; for the difpenſation coming after the election, and before 
the conſecration, ſuſpends and prevents the avoidance, and by 
virtue thereof the incumbent is {till in his living per vim prierit 
tituli; and this appears plainly in Sir Henry Sidney's Caſe report- 
ed by my Lord Dyzx (6) ; for Partburſt, who was the laſt in- 
cumbent of the living, had a diſpenſation to hold it for three years 
before he was made Pie of Norwich; afterwards he was made a 
biſhop, and reſigned his living within the three years: upon this 
the queen preſefited, ſuppoſing ſhe bad a title by ceſſion; but it 
was adjudged for the patron, that the living was void by reſigna- 
tion, which proves that the Biſhop of Nerwich, notwithſtanding 
his conſecration, was ſtill Incumbent of the living. * Andasa #* [ 203 ] 
farther evidence of this matter, if after ſuch diſpenſation in commen= | 
dam retinere, the patron ſhould preſent another to the ſame livi 
the biſhop may haye a writ of Kue which will not Wi 
lie but by one incumbent againſt another (c). The king's confir- 
mation in this caſe does not giye any new or other right to the 
incumbent than what he had before; it is only a formal thing to 
complete the act of the archbiſhop, which ptherwiſe would be void. 
This is a temporary proviſion for the church, and but a few days 
more than a commenda femeſtris ; which my LoxD HoBaRT tell 
us (4) did grow out of a natural equity, that the church ſhould not 
be without a paſtur during that time wherein the patron is al- 
lowed by the law to preſent, and it being ſo ſmall a portion of 
time, ought not to be regarded ; for de minimis non curat lex. 


E contra. Moſt of the prerogatives of the crown were con- 
ferred upon our kings by the common law, ſuch only excepted 
which are given by particular acts of parliament; but neither by 
the common or ſtatute law has he any prerogative to preſent upon 


«) Bro. Abr,« Preſentment al Egliſe,”” (4) The caſe of Colt and Glover v. 
N n The Bikep of eee 

(% Dyer, 228. to 168. ' 

100 Vaugh. 24- | 


an ' 
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Tus ArToz- an avoidance by c- where the patronage is in another. And 
une therefore in oodley”s Caſe (a) it was the opinion of Jusricy 
. Hur rom, that where the king himſelf is not patron of the liying, 
bee or he fall not preſent, though he make the incumbent a biſhop, 
Lowoow, any As to what has been cited out of my Lord Brooke's Abridgment, it 
Ds. | Laxcat- is hittle to this purpoſe, it is only what the Biſhop of Ely told rue 
| Du, ben; Cuz JusTice; there was no judicial determination of the mat. 
n ter; and he begins and ends the caſe with a NOTA of admiration, 
that there ſhould be ſuch a preſentment ſeen ratione prevogative 
in the reign of Ediu rd the bi d, upon an avoidance by _ 
It is true, preſentments have been made to ſeveral churches by 
former kings, where the incumbents have been made biſhops, not 
by virtue of any prerogative, but becauſe the perſon promoted was 
patron of the church, and his temporalties were then in the king's 
hands upon his 8 ſo is the 41. Edw. 3. 5. b.: and this 
was my Lord Cate opinion (5), vi. where the king had ſeized the 
: altie< of the Biſhop of Exeter for a contempt, and then 
made the Archdeacon of Cornwall a biſhop, the king preſented to 
the archdeaconry, becauſe the temporalties of the bi who was 
* | 204 } patron thereof, werethen in the king's hands. » The Year Bock 
11. Hen. 4. fol. 37, 38. is much againſt this e and it is 
the molt antient caſe of a commendam that is reported in our books; 
it was a que» e inet brought by the king for a Prebend of Saliſ- 
bury againſt Robes i Halommer, Biſhop, of that ſee, and againſt 
Henry Chichely, Biſhop of St. David : the declaration was, that R. 
Medford, late Biſhop of arum, had collated the ſaid Henry Chichel 
to the aforeſaid prebend, who died; and that the 2 7 London 
was tranſlated to Sarum, and from thence to Bath and Melli, by 
reaſon wherecf the temporalties of the biſhoprick of Sarum came 
into the king's hands ; that Chichely was made Biſbop ef St. Da- 
vid, ſo that the ſaid prebend became void by his promotion; and 
that it belonged to the king to preſent, who was hindered, &c. 
The Biſhop of Sarzm pleadcd, that he was patron of the ſaid pre- 
bend in right of his biitoprick, and traveried the avoidance when 
the temporalti s of his predeceſſor were in the king's hands; and 
tte incumbent picaded, that he was preſented by the Biſhop 
Sar::m, and traverſed the avcidance, ut ſupra : but the Court 
being af cpinion, that he, being made a biſhop, ought to ſhew ſome 
title to this prebend, he then pleaded, that before he was conſe- 
crated Bi/hop of St. David, he had a grant from the Pope to re- 
tain his former benefices, &c. It is true, no judgment was given 
upon this pleading, but the reaſon was, becauſe NorTox, the 
King's Serjeart, relinquiſhed the king's title as ſet forth in this 
count, and declared de nous upon the ſtatute of Proviſors, that 
THE POPE had uſurped an authority to diſpenſe againſt the law, &c, 
which ſhews that if the prebend was vacant, notwithſtanding ſuch 
diſpenſation when the temporalties were in the king's hands, then 
he might preſent ; but if it becan.c void after they were granted to 


(a) Wocdley v. Mainwaring, Cro. Berle, 142. 8. c. Winch Ent. 876. 
Ic. 631. 5. C. Winch, 74 wp iS W. (5 4. inſt, 356. 8 
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the ſucceeding biſhop, then he could not preſent ; ſo that ĩt is plain Tas Ar. 

the king's counſel did then think he had no ſuch prerogative, and N 

— 4 either a right or none to preſent in that caſe, as the tem- DG. 

ies ed either to be or not to be in his hands. My por or 

2545 te in abridging the aforeſaid caſe (a) that when London, ans. 

an incumbent is made a biſhop, .his former are void, but Da. Laxcass 

doubts whether the king or patron ſhall prefent ; and therefore he n απν 

added a guære to the uſage, becauſe it ſeemed unreaſonable to him 

that the King ſhould nt upon any promotion of the incumbent, * 

where the right of a patronage is in another. * This was a pre- | 2051 
tive not thought on when St. Germaine wrote (6); for he 

ws that when any benefice is void by ceſſion, the ſix months 

to prevent a lapſe ſhall be accounted from ſuch ceſfion ; which 

ſhews that it was his. opinion that the patron, and not the king, 

had the right of preſentation, becauſe if it belonged to the king, 

there could be no lapſe. _ The judgment of the Court in Sir Henry 

bidney's Caſe (c) was —_ this prerogative, and all the prece- 

dents before the reign enry the Eigbth which mention it are 

nothing to the purpoſe, becauſe they were between ſpiritual per- 

ſons, who in thoſe days were wholly ſubſervient to the Pope; and 

it is a weak argument to alledge, that decauſe the Pope 

at that time, therefore the king ſhall now ; for what the Pope did 

was by an abſolute uſurpation; he had then ſuch an authority in 

this nation, that JupGe Hank ORD affirmed in the argument of 

that caſe between the king and the Biſhop of Saliſbury, * quad 

« Papa poteſi omnia; and my Lord Hobart calls him “ Damm 

« meridianus (d). There was never any exerciſe of this preroe 

gative in the reigns of thoſe kings who withſtood the uſurpations 

of the Pope; ſometimes it has been claimed, but ſtill adjudged 

for the patron : ſo is 5. Ew. 2. pl. 8. where this prerogative is 

not ſo much as mentioned; neither does Staundford take 

any notice of it; and certainly if the king had had ſuch a 

prerogative, it would not have eſcaped his obſervation under 

the title of his eighth chapter de ecclefiis vacantibus, quarum 

advacatianes ſpectunt ad regem, et alii præſentaverunt ad caſdem. 

In Mrigbt's Caſe (e), Wil Llaus, who then argued for this 

prerogative, gave this reaſon why the king ſhould preſent upon an 

avoidance by ceſſion, viz, becauſe the Pope did fo formerly before 

his power was abrogated y the ſtatutes of Henry the Eighth, and 

therefore the king might do it, ſince that the biihop had his pre- 

ſentment gratis, both from the Pope then, and from the king now, 

and the patron had no power after a preſentment made, till the 

death or refignation of his clerk. The Court, not being fatisfied 

vith this reaton, aſked him if he could ſhew any precedents to 


{a) Bro. Abr. ** Preſentment al, (d) Hobart, 146. 


% Eſzliſe,” pl. 14- (ec) Owen, 144. Moor, 399. Cro, 
(5) Dr. and Student, 116. EI z. 326. 
(c) Dyer, 228, ; 


maintain 
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| pe 
Lonoo>, ax» there obſerved, that this cuſtom by the uſurpation of the 


Da. Lane as 
TIES, Ano 
Dun. tac. 
L 
[266] 


— — 


Pope ; and he mentions the Y BAR x of Edward the Second, 


* SzconD Por. But admitting the king has ſuch a p hk 
tive, then his diſpenſation in commendam retinere has fatisfied hi 
turn, eſpecially ſince it has exceeded the canon ; for this was 
more than ſemeſtris commenda. Theſe commendams were never of 
any reputation either in the common or canon law; it is guaſi 
— —— and in this caſe it is not /eme/tris, for it was 

fix months and nine days ; neither is it perpetua, but tempera- 
naa: now if this ſhall not be counted an exerciſe of the preroga- 
tive, and the turn to preſent thereby ſatisfied, then the king may 
diſpenſe for twenty years, and afterwards preſent for life. Ther, 
are variety of opinions how this commenda limitata ſhall be taken: 
ſome have held, that though it is limited for a certain time, yet the 
commengator may retain the living during his life; others, that he 
ſhall have it only ſor the time limited; and ſo long he muſt have it, 
for otherwiſe the church would be void during that time; but all 
agree, that a grant in commendam retinere is quaſi a preſentation, 
the church is thereby full of an incumbent. It is true, my 

RD V AUGHAN was of another opinion in his argument in 
Dr. Eade's Caſe (b), that by virtue of ſuch a diſpenſation before the 
parſon is conſecrated biſhop he remains parſon of the ſame benefice 
ſtill, and has the ſame eſtate he had therein as well after as before 
his conſecration, and that diſpenſation gave him no new right, but 
only a power to hold that which he had before, and by eonfequence 
there was nothing upon which the prerogative cculd work fo as to 
fatisfy the king's turn to the preſentation ; but he was of opinion 


* likewiſe, that ſuch diſpenſation prevented an avoidance ; and if fo, 


that will defeat the grantee of the next avoidance to preſent ; for he 
is to have the next preſentation only, and that he cannot have 
where a diſpenſation interpoſes; fo that it ſeems ſuch a diſpenſa- 
ag mall amount to - A pee the _ avoidance (be it 
by c. or _ otherwiſe) ſo as to be good againſt ſuch tee, 
— — bis grant void; and what — can be ode 
it ſhall nut hkewite be a preſentation by the king upon an avoid- 
ance by promotion; and if ſo, then his turn mutt be ſatisfied. 


a Hilary: Term afterwards juDGMExT was given for the 
king 


(a) Hobart, 144. (5) Vaugh. 18. to 28, 


Eaſter Term, $5. William & Mary, In B. K. [ 207 
Upon the ſame reaſons judgment was alſo given in Dr. Birch's The da : 


Caſe, which is as follows : 25 Is Fac 282 
The pariſh of St. James was newly conſtituted by the ſtatute “ precin® cal- 
1. Jac. —5 22. out of the pariſh of St. Martin. | ae? ps 4 ER 


The ſubſtance of which act was, * That a certain precinct of ;, H -b> for 

therein-mentioned ſhall be the pariſh of St. James, &c. 3 « per of h. 

there ſhall be a rector thereof, &c. ; that Dr. Tenni/on ſhall « fer, by the 

be the firſt incumbent; Bo ane his ſucceſſors, reQors thereof, N 

ſhall be a corporation, &c ; that the patronage thereof, after his , Jin 

teceaſe or avoidance, ſhall be in the Bibep of London and his . Yai”: 

ſucceſſors, and in my Lord Fermyn and his heirs, by turns; that « d from = 

after the deceaſe or avoidance of Dr. Tenniſon the Biſbop ſhall © parih of St. 

preſent, then my Lord, and afterwards the Biſhop, &c. ſhall have * — in all 
two turns, and my Lord and his heirs one turn. 3 


This act was ſet forth in the declaration, and that Dr. Tenniſon , relating to 


was made Biſhop of Lincoln; that the faid church of Se. James i 2 2 
became void upon his promotion, and thereupon it belonged to the « DES 


king and queen by virtue of their prerogative to preſent, &. . vicar of . 


Dr. Birch pleaded the fame plea as Dr. Lancafter did in the « fil be d. 
caſe before - mentioned. | «© tor of the pa- 


The debate now was, that admitting the had a prerogative « e, ®+ 
to preſent by n 4 not be exerciſed « tur de pa- 
in this caſe, becauſe it would be expreſsly againft ſuch an act of © tronage of 
parliament z for this was a pariſh newly created, the church was „ we faid rec- 
never yet preſentative, and being now void by ceſfion the preſenta- , 77 f g. 
tion muſt be in the biſhop ; for by the words of the act it is « Tonniſen — 
expreſsly given to him after the deceaſe or avoidance of Dr. gra rector, 


Tenniſon. © oronthe next 


be king is entitled to ſeveral prerogatives by the common law, thereof, dall 
25 a ſubject is to a preſcription or cuſtom ; but both prerogatives, „ ** vetted in 
8 and cuſtoms, may be bound by acts of parliament (). 2 ep of 

ncerning the firſt of which there are theſe and many more « L eee; 
inſtances, viz. By the ſtatute of Marlbridge, cap. 22. it is enafted, * that the Bi- 
« That none may diſtrain his freeholders to anſwer for their free- ops of Le- 


hold without the king's writ.” This is a general law ; and { % aten che 


though the king is not named by way of reſtraint, yet it has been mad» th 
4% ſhall firſt preſent to the ſaid reQtory, and then Lord Fermys and his heirs ſhall preſent to the ſaid 
« gewpariſh, and io by turns fur ever.” Dr. Tenniſon was created Biſhop of Lincoln, by which pro- 
motion the church of Sr. James became void, An D 1T was AGREED, that THs Kine by virtue 
of his prerogative, and not Txt BIA or Lonxpox by virtue of the fatute, ſhalt preſent to the 
yacant rectory ; for although the Legiſlazure creates it a new pariſh, yet the church is, in this reſpect, 
*ſubjeR to the like incidents as all other cburches are by the common law —S. C. 1. Show, 413. 
441+ 493. 801. S. C. 3. Lev. 377. S. C. Lev. Ent. 344. S. C. 1. Jones, 404. 8. C. Comb, 
205. 300, 8. C. Carth, 313. 3. C. 3. Salk. 340. 559g. 3. C. Holt, 385. 3. Com. Dig. 198 


4. Bac. Abr. 200. 
) nx. Co. 59. a. 
conſtrued 


* 
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Tur Arron- conſt-ued to bind him in point of ſaw (a) ; for there is a writin 
mur Guenruat ge Regiſter (b) directed to the king's bailiffs of his manor of, &c. 
8 ing them not to diſtrain. By the ſtatute of Va minſter 
Bronor or the Firf/t, cap. 5. the king commanded upon great forfeiturey that 


Leon, ans none ſhould diſturb elections; he is bound by this law (c). 80 


D». Lare where any ſtatute is made to prevent or ſuppreſs n the 
Rt 7 end king, though not named, is bound by it, * becauſe he can do no 
1 {d); and where-ever affirmative ſtatutes introduce a new 
8. Inft. 269. law, as here, ſuch ſtatutes do neceſſarily imply a tive of all 
[ 208 J which is not contained in their purview. So that admitting this 
prerogative to preſent upon the promotion of the patron's preſentee, 
as in Dr. Lancafter's Caſe, yet it is not to be exerciſed here, 
becauſe Dr. Terniſox was never preſented to this church; he firſt 
came in by the donation of the pariſh, and afterwards it became an 
incumbency by the pit of the king, lords, and commons ; fo that 
this prerogative fails, becauſe the living is a donative by parlia- 
ment, and not by the preſentation of patron ; and likewiſe 
becauſe the king cannot preſent where the patron could not; 
and here never yet was any patron : his prerogative is to preſent 
upon promotion of the patron's preſentee ; and the reaſon given is, 
becauſe this is fo far from being an injury, that it is a kindneſs to 
the patron that the king ſhould take ſo much notice of his clerk 
as to dignify him in the church dy making him a biſhop. But 
here was no promotion of the patron's preſentee, for Dr. Fass 
was never preſented by any particular perſon: nay, this church was 
never prelentative till now, for it was but newly made a church or 
pariſh ; ſo that the reaſon of this prerogative failing in this caſe, 
that too muſt likewiſe fail. Here is a particular preſentation 
given to the biſhop dy an act of parliament; it is not yet a pati 
decauſe there never yet was any preſentation to the church, there 
was never any avoidance fince its creation : it is true, it is now 
void by promotion, but it is not ſuch a common ordinary avoidance 
which this prerogative can operate, becauſe by the a& a new 
right is introduced, and expreſsly given to the biſhop, for the next 
preſentation. The king cannot demand firfi-fruits and tenths out 


being faved to him in the act, that ſhall never operate here to give 
him any title to them. This caſe, therefore, does not fall under 
any of the reaſons or reſolutions which have been given to maintain 
the "prerogative to preſent to a living void by ceſſion, becauſe 
las it hes been f2id) it is not in the nature of an advowſon, but a 
ve; and this is proved by the act itſelf, for there is a clauſe 

to ſubject it to the juriſdiction of the biſhup, which had been in 


a 1 209 ] vain if he bad any authority without it. For the Biſbop of 


London is nor patron of this pariſh- church, becauſe he was to of 
St. ua bins, out of wh: ch it is derived ; the patronage is given to 
Ein atter the next avoidance ; and there is a particular clauſe in 
the act, that all ſucceeding rectors thereof ſhall be preſented, inſti- 


| 8 2. Inſt. 141, (c) 2. Inſt, 169. 4. Bac. Ab. 199, 200. 
[) Reg. 171. (4) Hob. 298. 
ſtutech 


of this pariſh, yet ſuch are incident to his prerogative; but not 
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tutech and inducted, as other refors are, which proves that the firſt Tas Ax von- 
rector was not fo preſented. So that by what has been ſaid it may * 
appear, that this was not a preſentation, but a donative to Dr. POS. 
Tenniſon 3 and till a preſentation once had, there is no ſubject- Buer or 


matter for the prerogative to work on. Lonvon aus 
Da. Lancas- 


E contra. There is no reaſon in law which makes any difference r, an» 
in the king's prerogative to preſ-nt upon ceſſiom to a new or old Da. Biacs. 
living 3 for in both caſes the title of the king is by the promotion of 
the incumbent, who had the care of both pariſhes here ; and the 
new one being erected out of the old pariſh participates of the ſame 
nature with it, and muſt be ſubject to the ſame rules of law, unleſs 
ſome ſpecial proviſion is made in the act to exempt it. us it 
was when upon the diſſalution of abbies after the ſtatute of 
31. Hen. 8. c. 13. and new biſhopricks were erected, thoſe did par- 
ucipate with the ſame nature of the moſt ancient, and all incidents 
belonging to the old biſhopricks did follow thoſe which were newly 
created by that king. Now this act bas made no difference between 
the new rectory and the old vicarage; it makes it preſentative in 
its nature, and limits the right of preſentation to my Lord Biſhop 
and Lord Jermyn, not by way of veſting my right in either, ſo as 
to give 2227 that prerogative the king had at the common law, 
for their title comes under the word © videlicet; fo that the act 
muſt be underſtood in the nature of a partition between them; 
and the rather, becauſe it is an affirmative act, which will not take 
away any antecedent right; and it is generally known that the 
prerogative is not bound if not mentioned. It is no objection to 
fy, that the biſhop ſhall loſe his turn by this means, becauſe it is 
no more than what is allowed by law in caſes of the like nature 
as it was in Woodley's Caſe (a), where the grantee of the next 
avoidance loſt his preſentation, becauſe upon the promotion of the 
incumbent” the king had a title by his prerogative to preſent, 
Acts of parliament are to be conſtrued in favour of the king's 

ive ; and therefore this ſhall be conſtrued to make an 
adyowſon preſently veſted in point of intereſt, & for which the = [ 210 ] 
prerogative ſhall not ſtay till (as it has been objected) it is 
executed once in preſentation. As to the objeQion, that this is an 
affirmative act, and fo implies a negative, which excludes the king's 
intereſt, the law is otherwiſe ; for affirmative acts do not exclude 
his right; the ſtatutes of Wills are both in the affirmative (6), - 
and yet they do not take away a cuſtom of deviſing land. It is 
abſurd to imagine, that general words in an act of parliament ſhall 
bind a right which the makers of the law never intended to 
meddle withal ; for their intent here appears plainly to be only to 
create a pariſh, to ſettle a away ons to order the right of pre- 
ſentation: there are no words ughout the whole act from 
which it can be inferred that the prerogative was intended to be 
bound, ſo as it might not operate upon the avoidance of this 
() Woodley v. Mainwaring, Cro. (6) $2. Hen, 8, c. f. and 34. Hen, 8. 
69x: 8. C. Winch. % 53. C. . 5. . . 
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by as well as upon the like avoidance of any othet 
preſentative living whatſoever. . 3 


Afterwards, in Michaelmas Term, in the ſixth year of Millan 
Fixs r, That the king has a prerogative to preſent by eeſſion, 

SxconDLy, That this diſpenſation in commendami Fetinere had 
not ſatisfied the next turn, and fo not barred the king of the prero- 
gati ve, &c. 7 p 


FinsT; The king has a pterogative to preſent upon the pro- 


motion of an incumbent ; and this is no innovation; for there 


*f 211 ] 


being no judicial opinion to the contrary, is a ſufficient evidence to 
Yrove this right; and though a na reaſon cannot be given to 
— yet it ſeems very juſt, that when the king, by the exerciſe 
of his prerogative, bas a church void, that he ſhould have 2 
right to fill the vacancy ; for it is but the exchanging of a life, 
and it is probable the patron my (gg the ) 
be as near to his preſentation as before the avoidance by ceſfuun. 
There are but few authorities in the books to direct one's judgment 
before the reign of Queen Elizabeth, becauſe the Pope then claimed 
ſuch preſentations as belonging to his eccleſiaſtical juriſdiction, 
and the kings of England very ſeldom diſputed his claim; but 
it does not follow that they had no ſuch prerogative, becauſe not 
claimed in many years ; _ _— reaſon cannot be 

iven why ſuch a prerogative ſhould be allowed by * the common 

w, yet the king ſhall not be barred of his right ; for ho reaſon 
can be given for a collateral warranty, and yet that is law at this 
day. biſhoprics of England were at firſt donatiue, but from 
the ſeventeenth = of King John to the twent year of 
Henry the Eighth (a) the biſhops were to be en by the dean 
and chapter, but then ſuch election muſt have the king's confirma- 
tion; and even the ſtatute of 25. Hen. 8. c. 20. which exprelles 
the manner of making biſhops, in ſome meaſure reſtore THE 
CROWN to its antient prerogative ; for though by licence under 
the great ſeal the prior and convent then, and the and chapter 
now, have leave to elect, yet there muſt be a letter miſſive con- 
taining the cangi &efltre, and the name of the perſon whom. they 
ſhall chuſe. The authorities which have been cited to maintain his 
tive were Wright's Caſe (b), where the queſtion was fully 


| ſtated and adjudged, and it was afterwards admitted to be law 


in Sir Robert Baſſet's Caſe (c). My Lon p Dyts, in Hilary 

oy in the ſixth year of Queen Elizabeth, put the 7 of 
enry Sidney (d) upon à guare impedit againſt the Biſbop 

Gloucefter and one Reue, who was one of the queen's chaplains, 


and ſhe preſented to a church, having made Parkhurſt, 
the former incumbent, Biſbop of Norwich, ſhe had a 


625 See the ſtatute 25. Hen. 8. c. 20. (c) Cro. Eliz, 790. 8 
(5) 1. Len. 156. La * 
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ive to preſent upon an avoidance by cefſion, which he did Tun ArTTon- 
not take to be law, and then faid, guad alii ſocii mei non ſentiabant; Y 
but the caſe was not adjudged upon that reaſon ; it ſeems only to ,, f 10 
de a parentheſis, and a ſudden _—_— of the Judge. Many caſes pur er 
may be cited where the temporalties of biſhops have been ſeized by Loxpox, au 
the king, and then he has preſented to the church upon the promo- Da. Laxcar- 
tion of the incumbent ; from whence it is inferred that ſuch pre- 1 
ſentations were not by virtue of any p ive, but becauſe the * 
temporalties were in the king's hands. This certainly muſt be a 

weak inference; for to what ſhould the king make 

uſe of his prerogative when he an intereſt in the advowſon 
itſelf, of which the biſhop was patron, &c. in reſpect his temporal- 
ties were then in the king's hands? So that the force of this argu- 
ment muſt be, viz. becauſe the king made uſe of his intereſt, 
therefore he had no prerogative, which is very abſurd and incon- 
ſequential. The reaſon why all the books are ſilent in this matter 
js, decauſe before *s _ of e 2 king * defeated 
of this prerogative urpation of the * Pope : and this is not + : 
— wha was done before the making of that ſtatute, ( 212 ] 
bur ſince alſo; for, notwithſtanding that law, the clergy were ſo , 
cloſely united in intereſt, that they ſtill uſurped upon the rights 
of the ſucceeding kings, for the Pope ſtill made biſhops in 
England. Sixteen years after that ſtatute this caſe happened: 
Job Biſhop of Saliſbury (b), being patron in right of his biſhop- 
ric, preſented V. and died, ſo that his temporalties came to the 
king; V. who was the preſentee of the biſhop, was afterwards 
made Biſbop of Saliſbury ; and becauſe he could not be both patron 
and incumbent of the living, the king brought a gzare impedit; 
the defendant pleaded, that after the death of Jon Bijbep of 
Salrfbury, his immediate predeceſſor, and before his conſecration, 
and likewiſe before the living was void, the ting by letters patents 
(reciting his being made a biſhop by the Pope) had granted to him 
the temporalties, fo that he ought not to preſent ; and this was held 
1 good plea at that time; which ſhews that he Pope uſurped 
upon this prerogative. It is true, this prerogative to preſent b 
ceſſon is not mentioned in the ſtatute de Prerogativa Regis (ch, 
no more is the prerogative to preſent by lpſe ; and yet this was 
never yet denied the king, though nothing was faid of it likewiſe 
in any of the old books, It is mentioned in * Caſe (d). 
that the law was thus in the reign of Edward the Third, viz. If 
the metropolitan did not preſent within fix months, THE KING 
and not the Pope ſhould provide a paſtor ; and yet no ſuch autho- 
rity can be found in that king's time. But ever ſince that caſe 
was abridged by Brooke (e) this prerogative has been enjoyed by 
the kings of England ; and there are no precedents that the patron 
has preſented upon the promotion of his incumbeat. 


(s) 25. Edw. 3. ſt. 6. f.. 4 (4) 2 And. 122. 8. C. Poph. 59. 
(% Year Bock 41. Edw, 3. S. C. 5. Co. 1. 
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Tar ae. SxconD Point. This commendam retincb, is not a ſerving 
hoes he the king's turn; for it is not putting a man into pollefion, gf z 
Bea” Los new living without inſtitution or induction, it is only a continuz. 
bieter or tion of the old benefice in the ſame perſon where it was, for that 
Ed&vox, 4d which he had before cannot be properly ſaid to be commended to 
De: en bim; there 3.00 90 right transferred. It is true, if the incum- 
bent had died during the continuance of ſuch diſpenſation, the ki 
— might have loſt his title to preſent (a). 8 king 


Ax LAETLY, As this caſe ſtands upon the act of parliament, 
the king's prerogative is let in by making of the church of $;, 
© [ 213 1 Fames a rectory, and by ſettling the “ patronage ; and it is'no 
* y 8 Parronng 

abjection to ſay that the prerogative ſhall not work, it bei 
newly created and made a pariſh ; for when once it u cit 
it is ſubſect to all the eecleſiaſtical laws, as non-refidency, depri- 
vation, &c. It is to be void by the fame methods which make 
other rectories ſo, viz. if the patron do not preſent within fix 
months after the death of the incumbent it ſhall lapſe to the ordi- 
nary (5); ſo that the patron is bound by the fame laws in this caſe 

2 in all other caſes of ancient rectories, and the next avoidanc 

| itſelf may be granted over by the act of the party. | 
As to the objection, that the preſent rector does not come in by 
e inſtitution, or induction, but that it is a donative 
the parliament at leaſt during his time; and then, as was 
arme that if the incumbent of a donative is made a biſhop the 
king ſhall not preſent, becauſe ſuch a promotion dath not make an 
avoid: ace by ceſſion, for the incumbent is the creature of the 
founder, and is not ſubjeR to ordinary and epiſcopal viſitation; 
this muſt be admitted to be law: but yet if an incumbent of a 
donative be made rector by act of parliament, as Dr. Tenniſon was 
in this caſe, ten the king has a prerogative to preſent upon the 
promotion of ſuch rector. The Prince's Cafe (c) cames near this 
at the bir ; for, in the eleventh. year of Eaward the Third, the 
Prince was created Duke of Cornwall, & HABENDUM ET - 
« NENDUM eidem duci et filus N ipſius et hæredum ſus- 
« rum regum Angliæ, c., By theſe words the Prince had an 
eſtate in fee-fimple in the faid dukedom newly created by act of 
_ parliament, the conſequence of which was, that the Prince ſhould 
be endowed thereof. So here, though this is a new rectory 
created by the like authority, viz. by act of parliament, yet it is 
ſubject to the ſame laws and rules with other reCtories more 

antient im time. | 
Then as to the cbjeQtion, that it is not an advowſon preſenta- 
tive during the life ef Dr. Tenniſon, for by the expreſs words of 
the act the preſentation does not veſt in the patrons till after the 
death or avoidance of the preſent incumbert ; and if fo, the king's 
prerogative cannot operate here, becauſe he is intitled to preſent 


— OO” "1a. ” 


(a) Vivgh.i9/ Wache 91. Joan, (6) 6. Co. 63. 
162. Hob. 145 3. Koll. Abr, 344 (c 8. Co. 31. 
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when the preſentee of the patron is advanced to a greater dignity 


*[214] 


Tur ATTor. 


in the church, and here is no patron yet; now admitting it to 1 
be ſoy this will not prejudice the king's title, becauſe it is the pro- RNA Lon o 


motion of the incumbent that entitles the king, let the advowſon 


or patronage be where it will, * But notwithſtanding this objec- Loxpon, axp 
tion, the right of patronage, even in this caſe, is veſted immedi- Dx. Laxcar- 


ately. It is like a reverſion for life granted cum acciderit pg 
mortem of the tenant for life, which veſts an intereſt immediately, 
though to commence in poſſeſſion in future (a). 


LASTLY, It was never intended by the parliament to deprive 
the king of this prerogative ; and therefore this act muſt be con- 
frued (as the rule is in Sir Francis Barrington's Caſe) (b) 
according to the ſubject- matter. 


For which reaſons judgment was given for the plaintiff, abſente 
GreGoRY, Juſtice ; which judgment was afterwards affirmed in 
parliament. | 


(a) Cro. Elia. 323. 1. Saund. 147. (3) 


Gwynn azainft Pie. 
FRJECT MENT for two meſſuages, two gardens, and ſeventy 


acres of land, fifteen acres of meadow, and thirty acres of 
paſture in Much-Dew Church, Soe. | 


The plaintiff delivered declarations to two tenants only ; and, 
2s to the lands in their poſſeſſion, the defendant entered into the 
common rule. | 


But becauſe he had made ſeveral ſmall purchaſes in that pariſh, 
2nd the plaintiff claimed only twenty acres lately granted to him 
by leaſe from the Biſbop e Glouceſter, therefore he moved by his 
counſel, that the plaintiff might give a note in writing, before the 
frit day of the next Term, what lands in particular he claimed, 
and where ſuch lands did lie, and in whoſe poſſeſſion, &c. or 
otherwiſe that he might not proceed to a trial at the next aſſizes; 
for the defendant not knowing what lands the plaintiff would 
claim, could not tell what purchaſe-deeds to produce at the trial. 


Sed non allocatur. 
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Sir John Holt, Kut. Chief” Juſtice. 

Sir William Dolben, Kut. 
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* Blankard againf Galdy- 
Eafter Term, 3. Will. & Mary, Roll 35. 


EMOR ANDUM gued alias ſcilicet Termins Sancti Mich. 
M ultimo præterit. coram domino rege et domina regina apud 
Weftm. venit JOKANNES BLANC ARD ar. per JACOBUM 
CunninGHAM attorn. ſuum et protulit hic in curia dicti domini 
regis et deminæ regina tune ibidem quandam billam ſuam verſus 
LavxzENTIUM GALDY alias diff. Laukexns GALDI mar, de- 
neurant. a LONDRES en laparoiſſe de St, PKR RR Pauvrein cuffed. 
mar, Oc, de placito debit, et ſunt 777 de prof. * ANNES Dos et 
RICHARDUS Rog, que gqurdem billa ſequitur in bac verba, I LON- 
DON . JOHANNES BLANCARD ar, gueritur de LAURENTIO 
Carby alias diff. LauxENs GALDI mar, demeurant. a LON- 
DRES en la paroifſe de St. PIERRE le Pauvrejncuftodia mar. mareſc. 
nini regis et doming reging coram ipſo rege et regina exiſten. de 
Varia, quod reddat ei mille bras terling legalis monetæ Angliæ quas ei 
let et ini uſte detinet pro co, videlt. quad cum pred, LAURENTIUS 
= die Januarii anno regni Douixi WILLIELMI ef Domina 
ARIZ nunc regis et reginæ Anglia, &c. tertis apud LoxDoNn. 
fred. videlt. in parochia BEATX MARIA de arcubus in warda de 
CHEAP per quoddam ſeriptum ſuum obligatorium figillo ipfius 
LauRENTII Fila curieg. * dicti domini regis et duminæ reginæ 
kane hic often, cujus dat. «ft eiſdem die et anno cogn, ſe teneri et fir- 
03 miter 
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Branxany miter obligari prefat. JOHANNI BLANCARD in pred. mille libri, 
ageinf * folvend. ei * fn cum inde reguiſit efſet ; prev. t Lav. 
Gator: "RENTIVS Wit ſepius ruft. Sc. pra. mille libras pred. 
Jonanni nondum ſolvit ſed ill. ei bucuſque ſolvers omnino contra. 
dixit et adbuc contradicit ad dampnum ipſius JOHANNIS vigint 
librarum, et vide prodir i ſeHum: 6 
Et made ad hunc diem ſcil diem Mercurii prox. poſt Quindin, 
Paſche its codem termins, uſque quem diem prefat. LAauREx Tus 
GALDY havuit licentiam ad b:l/am prædict. interloquend. et tunc al 
reſpondend. Se. evrant dorkinis rege et domina regina apud Men. 
venit tam prædict. Joux BI Axc ARD peratiorn. ſuum prædidt quam 
predif. Laux BN Ts GMD per RICH ARDUM T HOMPSON at- 
torn. ſuum, et iam LAUREXTIUS defend. vim et injuriam quand 
Oc. et petit auditum ſcripti \lig ator it pradida., et ei lyitur in hee 
of the verba, d SCACHENT tous par ces preſentes que nous LAURExs 
which is © GTD marchant demexant a LONDRES en Id paroifſe de $t. 
ip French. « PIERRE U Pabvre et Jaques GOWLALES. au marchant du dit 
4 LONDRES dmeurant en la parciſſe de St. PER YE CoRxmui 
« ſomes tenus et firmenzent abliges foltdairement, v1. ſeul pour e tout 
« IRAN BLANC#ARD provoſt mareſthal del iflt de la, Jamaica 
« demeurant\ e parbiſſe de St. Jaques' WESTM. en cnte d 
« M1iDDL=$EX en i fomme de mille livres ſterlings monoie d. Angli: 
« pour eftre payes au dit JEAN BLANCHARD ſe executeur; 
« adn:mflrateurs ou ayant cauſe, four faite Iequel payment bie 
et veritabſement nous oblizions et chacun de nous ſolidaire- 
. _ et pu le "rout" nos beretiers executeurs ou ad- 
„ miniftrateurs on ayant cauſe, ou le; heretiers executeurs et al- 
« min:ftrateurs de chacum de nous ' firmement par ts proſentes 
& jeale de nos ſcaux dat le einguieme jour de Fanvier dann le traiiens 
„ an du raigne de nis ſouvcrains ſignieur et dame QGUILLAM it 
« 'Mak1s roy-t royned” angled” Ecofſe France et Ireland defenſenride 
« J foy, Qt. Ax No Dom. 1662,” Petit etiam auditum conditions 
Oyer of the ſcripti obligatorii pred. ei ci leoitur in hec verba, . * La Coxpi- 
condition. 4 TION de cette objtgation eff que fi LAURENS GaLlDy, demeurant 
«K g LonDREs deſſus oblige et Louis GAY for frere babitant 
« 'de] ie de JaMAica im AMERIQUE c tous deux 9% les heretiers - 
« executeyrs a adminirateurs deux au de le une tienent_excitant 
* [ 217.]< *acc-mplifſent et fourt bien et veritableme nt ters ct chacuns les clau- 
es prom: fſes conditions et plaints gue de la parte de dit LAURENS 
i © 4 GALDY Louis GALDY ez de Pune deux ou de lowrs herctiers 
« "executeurs et edminiftrateurs ſe tener executer accomplicr et paper 
« campris et ſpecific dans certaine accord et traite dats de jour t dd 
« date tes ſait autretes ſus namm [EAN ELA cCARD dune partes i 
« de le dit LAUXENS GALDY tant pur luy que pur le dit Louis 
« 'GALDY d autre parte jelon veritable ſens et intention d un cccord 
&« et traite, abrs ia preſent obligation ſer ra nulle et de nul effect, au- 
« trementjerra et demeura en [a flenę ſorct et uertue. Juibus ladis 
| et audi? idem LAURENTIUS dicit guad præd. JOHANNES acionem . 
uam fred. inde verſes igſum LAURENTIUM habere jen manitty 4 
nere non d:bet, quid*dicit quicd artzcus, et agreamgnt. in Fn: | 
Iv | pred, 
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pred. ſcripti obligatorii mentionat. fact. fuer. apud E Wr 


* et warda pred. guinto die fanuarit anno regni Domini 2 5 
MIN MARILE nunc regis et regine Auel | 
ILLIELMI & D 7 g _ 


Ec. tertio R inter pred, JoHAN. BrAN CAD per nomen ds: that Gia 
JoHaNNis BLANCARD prepo/its mareſcal general Anglice provoſt n es made 
"arſhal general de inſula de JAMA1CA reden. in parochia in Londen, for 
SANCTI Jacob iin. in com. MIDDLESEX ex uns parte, et the cxercite of 
1, LAURENTIUM GALDY per nomen LAuRENTII GaLDY ee in Je- 
mercatoris reſiden. in LONDON. in parochia Save PETA Pay- PO 
pERIS agens tam in nomine ſus quam pro fratre ſus Lunovico ö 
GAD habitator. pred. inſulæ de JAM AICA ex altera parte, quo- 
rum quicem articul:rum alteram partem fegillo ipſius — 
scene idem LAURENTIUS hic in curia prefert (geren. 
dat. eiſdem die et anno ſupradictis] recitan. modo ſeguen. videlt- in 
confideratione quad LAURENTIUS GALDY in nemine LAURENTIL. 
Garbo predie. feciſſet contract. articuli et agreament. cum præd. 
Jon AN. Blaue ARD pro exercitio prædict. oneris vel officii præ- 
feſiti mare/cal. de JAMAICA duran. termino ſeptem annorum et 
imidii unius anni incipiend. a ſexto die Fulii tunc proximo anno 
dumini_ 1692 ſub clauſula et conditione poſtea mentionat, et. quod 
JoHANNES BLANCARD Miet Navan cemimiſſuunem procuration.. 
vel deputation. iſto die dat. cujus deliberdſſet quatuer copias Anglics 
diſpatches per ipſum ſig nat. et 9 2 in manus prædict. LAUREN TII 
Gaipy prefat. Lupoyico GALDY aire. cum ſpatis Anglice 2 
blank ad inſerend. Anglice to fill up et ponend. nomen talis aliæ per- „ 2181 
ſme habitatoris s pred. in ule qualis pred. LubovicusGaipy [ 
opt. eftimaret ad dictum efficrum exercend. partes pred. ag reaſſent de 
articulis ſequen. Et imprimis quod NP 5 ers (io die 
dat.) non fact. fuit ſed pro exercitis dict. officit idem ad inciptend. a. 
red. ſexto die 85 tunc t rox. ſequen. uſq. a1 tempus in gua præd. 
Lo ENT31US GALDY netum faceret pred. JOHANNIBLANCARD 
namina per ſonarum guas prod. Lupovicus GALDY canvenien, 
eftimaret nominare pro deputat. ſuis durante tempore quod inerpirat. 
remaneret de præd. ſeptem annis et dimid. unizs anni; et quod tam 
cito quam pred. naminatio et declaratio nominum de putat. Præd. fact. 
foret pred. JOHANNES BLANCARD obligat, foret facere et mitters. 
fnglice to paſs eis novam deputation, pro reſid. dicti termini jeptem 
annorum et dimid. unius anni; et quod a deputatis ( eodem die dat.) 
vacua et nultius ¶ectus remanerit. Et ulterius dic. quod pred, Lav 
xexTIUs GALDY tam pro ſeipſo quam pro pred. Lipovico' 
GaLdy parte ſua firmiter alteruteri et pro tts convenerunt agrea-. 
verunt et eblizeverunt ſeipſos executores et adminifiratores ſuas ( cau- 
ſam habentes ) predifio JOHANNE BLANCARD\ executorious of ad. 
riniftratoribus ſuis et cauſam haben, ſolvere wel ſolu: eguſare bene a 
filiter vere et de facts pred. JOHANN. BLANCARD excrutoribus" 
alminifirateribus five altern. fuis (cam cauſam baberent ) ſummam 
qu :arinzent. lihrarum ſierling pro guolibet anno. banæ et legalis mo- 
nte Angliæ duran. pred, termino ſeptem annerum et dim. unius 3 
ani in eadem civitate LONDON. in domo ubi pred, Jonan: ES 
BLANCARD habitauit vel habitaret ad finem term norum foluticn. 
E mentionat. in guatuar equal. ſolution. Wdelt. ſuper ſertun diem 
O 4  Oftebris 
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Brarzany Oobris ſuper „ diem Januarii ſuper ſextum diem Aprilis 
againſt ſuper ſertum diem Fulii wet ow pred. CIOs de quibus — 
nr. ſelutis fata foret ſuper ſextum diem Octobris tune prex. ac etian 
| LAURENTIUS GALDY in nomine 44 firmiter obligavit ſe 
ipſum ut prefertur defendere Anglice to fave harmleſs et indempnen 
preflare pr dict. JoHuanNew BLANCARD ab omnibus periculis 
predifi. officit duran. pred. termino ſeptem annorum ct dimid. unius 
anni et a dampnis detrimentis et 2 — que accreſce ent ah 
enere preedifi. pro neg-igentia defalt. defeft. mala geflura vel mali 
admimfiratione tam prediF. LU DO VI CI GALDI quam deputatorum 
rum vel perſonarum cum quarum nominibus ſpecificat. in prædidl. de- 
. [ 219 ] putatione * inert. foret vel quas poſica appunttuaret pro deputat ſuis. 
Et ge pred. Lupovicus GALDY vel illi quer. nomina, &:, 
bonam et ſufficien. ſecuritatem darent gubernatori pred. inſulæ jr, 
exercitio pred. officu in modo ficut conſuet. ef ei in caſu placeret didiz 
domino regi et domine re:ine revocare literas patentes quas conceſ- 
wt de difto officio prefat. JoHanni BLANCARD gits dic 
Novembris, anno Domini 1690, ſecundum poteſatem quam reſerva- 
verunt ſibi ip/ts per pred. literas, vel fi pred. dominus rex et do- 
mina regina eic. ceſſare caufarent ante expirationem pred. ſuptem 
annorum et dimid. unius anni concluſum et agredtum fuit inter f artes 
prædiet. quod tune ifiud agreamentum una cum prædict᷑. de putatiene 
Fact. predig. Lu Dovico Galpy vel eius deputat. et que poſfea 
per predict. JoOHaNNEM BLANCARD Jae. foret null. et nullius 
effeftus remaneret quaſi cadem nunquam om feiſſet ; in qua caſu 
ed. LAuRENTIVs et LuDovicus GALDY nn folverent pre! 
Jon ax NI BLaxcaRD executoribus vel adminiſtrator . (et 
caujam haben.) pro aligus longiore tempore quam quo gauderent ct 
exercerent dictum officinm per tpſos vel corum deputat. et ſolummads 
n/que ad diem in quo actualiter amoti ferent ab exercitio pred. offici 
m ratam quad ing ent. librarum ſterlingorum per annum, &c, 
prout per articulcs pred. plenius liquet et apparet. Et idem Lav- 
ReNTIUS witerivs dicit quod fer quendam adlum in parltamenta 
Domzrxr EpWARDI SExTI nuper regis Anglia, Sc. tent. ** 
TheaQtof Zh. Neun. in com. — er prorogationem viceſimo tertio die Ja- 
VI. againtt fell- nu anno regni dit 71 nu per REOIs EDWARDI SEXTI 
ing « flices, arne ct ibidem continuat. uſue ecimum quintum diem Apr us 
, " anno regn diff; nuper REG1S EDWarDI 7 qd al inter alia 
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inattitat. fuit authoritate ejuſdem parliamenti qued ſi aliqua perſona 
vel per ſonæ ad aliquad tempus (and fo recite the àct wſque ad the 
firſt proviſo) prout per eundem aftum inter alta pienius liguet et ap- 
paret. Et idem LaUrESTIVS uterus dicit quad ft pred. aftum 
parliamenti ſciit. fred. quinto die Funuari anno regni demini regis 
ct domine regine tertis ſupradicto apud Linden. predict. in pare: 
chia'et ward predif. agreat. fuit inter predift. JOHANSEM 
BLAXCARD & fpredift, LaugREnTIOM e LuUDOyICUM guid 
pr ede. Jon Aarnes faceret prafate Lu oV arputation. fei 
predifi. pr afofiti mr. Anglice of provoſt marſhal in ar ticulis præ- 
e. mentionat. pro prediel. termins ſeptem annorum et dimid. unius 
[220 J * an ct ſub conditione  agreament. pred, in preditiis ny 
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mentionat. et quod pred. LuDovicus et LAURENTI1US pro depu- Be 4 
tation. officii pred. fic faciend. ſolverent prafat, JOHANN = 
ummam quadringent. librarum fterlingorum ſub modo et agreament. 
in articulis pred. mentionat. quod ue adtunc et ibidem in proſecution. 
agreament. pred. et pro ſecuritat. ſolutionis dict. annualis ſummæ 
adringent. librarum articuli pred. et FO obligatorium pred. 
li in cur. prolat. fact. fuer. Et idem LAURENTIUS ulterius dicit 
quod pred. officium pr poſiti mar. Anglice of provoſt marſhal in 


GA. 


articulis præd. mentionat. tangit et concernit et præd. tempore confec- 


tion. articulorum agreament. et ſcripti obiigatorii pred. tangebat et 
concernebat adminiftration. et execution. juflicie infra prædidt. inſu- The office cons 
lam de] AM AICA exiſten. parcel. poſſeſſionum et reventionum dictorum coming the e- 
dem ni regis et doming reging corme ſue Angliæ et ſub corum re- *<vton of Ju- 
gimine ; quodgue annual. reddit. vel ſumma quadringent. librarum err 
annum per prædict. articulos agreat. ſolvend. per preditt. LAURENT. 
et Lupovicum GALDdY eidem JOHAN. ſolut og exercitis et 
depvtatiane ¶ icli pred. contra formam flatuti pred. videlt apud. 
Lovpox. pred. in paroch. et warda pred. Et fic idem LAUREN= 
ius dicit quad ſcriftum obl:gaterium pred. necnon artitul. pred. 
hic in cur. p olat. vigore flatut: pred. penitus uacua et nullius vigoris 
in lege exiſlunt. Et hec parat. eft verificare ; unde petit jucdicium 
fred. JOHANNES ation. ſuam pred. inde verſus cum habere ſen 
manutenere debeat, c. | ; 
Et pred. Joh AES dicit quod ipſe per aliqua per pred. LAu- Replication, 
a_ placitando allegat. ab attione a pred. inde verſus 
ipſum LAURENTIUM habend. præcludi non debet, quia protgſtando 
quod pred. officium pre poſiti mar. non tangit ſeu concernit executia- 
nem juſtitiæ, idem Jou ANNES pro placito dicit quod inſula pred. in 
partibus tranſmarinis exiſtit nec non ex antiquo habitat, et air. f 


fit per Hiſpanos Indos et alios homines alienigenos & forinſecos ini- 


micos bujus re ni ANGLi & extra lizeantiam five gubernation. hu= 
Juſce regni; quodque anno milleſimo ſexcentefimo quinquage/imo quinto That the ifland 
mſula pred. et inhabitant. cjuſdem . per vim ſubditorum hujus was conquered, 
regu ANL virtute debita et ſuſſicien. authoritate in ea parte 
babita commiſſion. conqueſt. et in ſubjettion. reduct. furrunt; quodque and are gon 
alinde continue poftea hucuſque inſula pred. necnon inbabitantes et ta by their own 
incelæ inde per jura leges et flatuta eju/dem inſule propria et non per — 
aclus parliament. frve flatut. bujus regni Ax regulat. et gu. E 
bernat. fuit et adhuc e; quodgue * executis Micii pred. eandem in- g | 
ſulam et incolas inde tantummody concermt et in cad. inſula ſolummodo 12271 
executor. et non alibi. Et hoc idem JohANxES parat eft verificare ; ö 
unde petit judicium et debitum ſuum pred. una cum dampnis ſuis ac 
caſſone detent onis d. biti illius ſibi adjudicari, c. 

BARTHOL. SHOWER. 


Et predift. LavRENTIUS dicit quod bene et verum eſt quod ante Reoinder, that 
* e inſulæ pred. in replicatione præd. Jon ANN ſuperius — — 
itionat. inſula pred. gubernat. fuit per leges et flatuta et jura ; 
guſdem inſalæ prepria ſed inſula pred. a tempore congueſius pr @d-'vwn laws, but 


Jemger fuit barcell. bujus regni ANGLLE et per leges et flatuta bujus not fines, 


regni 


= ' 
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Brawtatny regni ANI et non per pred. leges jura et flatuta infule pred. 
Pry ag pPrepria gubernat. Et hoc parat. oft verificire; unde ut prints petit ju. 
ro dicium, er quod pred. JoH ANNE BLAXCARD ab attione ſua pred, 
inde ver ſus pſum habend. precludater, Wc. 3 | 

N er Fx. PEMBERToxN, 


. To. this rejoindler there was a demurrer, and the defendant 
joined in demurrer. | | | | 

Cominuancy. "Sed quia cur. domint regis et-domine reginæ nunc hie de judie, 

©. 1 un de et ſuper præmiſſts reddend. nondum adviſotur, dies made dat, 

/ pariibus . coram dom no rege et domina regina apud in. 
ue diem Heneris prox. poft' crafl. Sant Trin. de judicis ſus de et 
ſuper (pr amiſfes ill. audiend. eo quod cur. dict. domini regis et doming 

roving nunc bie inde nondum, Sc. (continttand. uſque in oft: Mar- 

tim). Ad qurm diem ceram domino rege et domina regina apud 

Weſtm. ven. partes præd. per altorn. furs pred. ſuper quo viſ. et 

per cur. dit? domini regis et domina regine nunc hic plenins intel- 

lectis omnibus et fingulis præmiſſis maturaque deliberatione inde ha- 

bita, videtur eue ditt. domini regis et domme reginæ nunc hic quad 

placit- pred. per præd. LaUuRENTIUN modo el forma pred. * 

int rejungindo placitat. materiagque in endem content. minus ſuffic. in 

lege exiſt. ad ipſum Joh Ax. ab ac ioue ſua prad. inde verſus præ- 

Fat. Lauk. Habend. præcludend. IDEO CONSLDERATUM EST © 

quod Tm: Joy ax. recuperet verſus prefas. ( def.) debit. ſuum 

pred, necnum 111. pro dampnis ſuis que ſuſtin. tam occaſione detent. 

debit illius quam pro miſis et cuſlag. ſuis per ipſum circa ſect. ſuam 
in ac parte appaſit. pred. Jon AN. Per cur. dictor. domini regis et 

dominæ regina nunc hic ex aſſenſu ſuo adjudicat. et pred. Lau- 
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"7 Hub -* Blankard againſt Galdy. 


* T PLAINTIFF was provoſt marſbal of Jamaica, and by 
laws of certain articles made between him and the defendant, he 
L ax2donerex--pranted a deputation of that office to the defendant for ſeven years 
tengtotheifland.. 1 a-half, under the yearly rent of four hundred pounds; and the 


2 — A defendant gave bond for the performance of the agreement. 


depr ana boy. An action of debt was brought upon that bond. The defendant 
yosrMansy 1 pleaded the ſtature of 5. & 6. Ec. 6, c. 16. made againſt buying 
of Famaica, for and ſelling of offices, and averred that this office concerned the 
the payment of adinimftration of juſtice in Jamaica, and that by virtue of that 
Sol. a year, in ſtatute both the bond and articles were void. The plaintiff re- 


1 ot plied; that Jamaica was an iſland inhabited formerly by THE SrA- 
granted a A- NIARD, and governed by their own laws ever ſince the conqueſt 
tatias oi ue wad office tothe deſendant for (even \ cats and a hal, he de ſendant cannot plyad the Engliſh 
ute of f. & 6. Zdw. 6. c. 16. made 2gainſt buying and leiling oices.—5. C. 2. Saik. 411. 
S. . e 8. ©. Holt, 341. Co. Lit. 234 Noy, 10. Moor, 281. Cro, Jac- 269. 66. 
2. Lev. 6g. "2. Vent: 187,” x. Leon. 198. 1. Com. Rep. 2. 1. Six. 468. 2. Mod. 45. 
6. Mod. 1 21. Hawk, F. C. ch.. f. 4. 4. Butr. 245g. 2. Ld, Ray. 1245. 5. Com. 
Dig. N. vig tion; (G. 1. ). 3. Bac. Abr. 731. "ns 

thereof 
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Fear, by THE "ENGLISH, od that the execution of the fad, Br avzane 
office only concerned, the ſid iſland, and the inhabitants thereof, annie? 
&c. The defendant. . and confeſſes it to be 4 raped Abr. 
nation, but. that, ever ſince che conqueſt thereof it was parcel 

this kingdom, and governed by the laws of England, and. not by 

their own laws, &c. The plaintüf demurred to the . 

The defendant joined in-demurrer. — 


This caſe was argued. in Trinity Ti erm » by 7 THE cob who 
drew, the pleadings. 


The only N was, Whether the Jaws of Eiglend » were in 
force in Jamajes ? at OD 


It was faid, that acts of omcliament nadeds England do not bind 
the people of Jamaica, becauſe they have no repreſentatives/ in 
our parliaments. Many inſtances were given to maintain this 
opinion; as, the ſtatute of 5. Eliz. c. 4 has no force there; for 
by that law it is enacted, that no ſervant ſhall be retained 
« 2 — a teſtimonial; chat the juſtices ſhall aſſeſs the wages 
« of ſervants; and that no perſon. ſhall exerciſe a trade without 
« being apprentice for ſeyen:ycars:*” now if this ſhould be Jaw! 
in Jamaica, it would deftro wi the planters. The ſtatute of Uſury 
does not bind then), for they aſtow there more for the Ioan of 
money than what is permitted by that law (4. * Since the [ 2231 
acquilition of this place ĩt has been taken notice of by ſeveral acts 
of pazliament; as by 12. Car. 2. c. 26. which is an act for pro- 
hibiting planting tobacco in England, where it is called a Colony 
and Plantation of this kingdom in America; and in 15. Car. 2. 
c. 7, an act as made for encouragement of trade; by which it was 
enacted, ( chat no commodity of the growth of vrope ſhall be 
«. tranſported to the king's plantations in America, but what ſhall 
« be ſhipped in England. By the ſtatute of 22. & 23. Car. 2. 
e 26. it is called « an £nglifb Mantetionin America; which ſhews 
that, the general Jaws of the realm do not extend toit; and there- 
oy 8 place being not mentioned in the ſtatute of 5. & b. Bau. b. 

6. that law has no force there. And ſor a further proof of 
the matter 2 Earl of Derby's Cafe (b,) -was mentioned, which” 
was. thus: King Henry the Fourth had:the Ie of Man by con- 
queſt, and dy letters patents he granted it to Sir John Stanley in fee, 
in which grant there Was a clauſę that. the ſaid Ie ſhould be go- 
verned by the common law. of England afterwards the Har we 
Derby. made a conveyance thereof to uſes, &c. and by his laſt 
deviſed, it, &c. and it was acjudged that none of the inhabitants 
there had any inheritance in their lands except the carl and the 
biſbop; for wma governed by their own laws, neither the ſtatute 
of Uſes or of Wills, or any other act of the parliament in . 
vid ind them without expreſs mention thereof. 


(a) See the ſtatutes 12, Aan. e. 16. P. C. chap. 827 f. 8. i 1 
and 14. 13 c. 79; in 1. Hawk, (5) 2. Ander. 116. 0 
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SECONDLY, In the next place it was ſaid, That this is not an 
© office which concerns the adminiſtration of juſtice. It was com- 
cnt ant gr wr orb — (a), and as ſuch the fale thereof 

judged not to be within the ſtatute of 5. & 6. Eco. 6, 
c. 16, c 


cerned the execution of juſtice. 


contra. Ir Was ARGUED for the plaintsf, that in all places 
there are ſome methods and rg vernment, and that after 
an abſolute conqueſt, the people are wholly at the will of the con 

ueror, who may make new or confirm their old laws ; but until 

ch laws are —— ſhall not be governed by their own laws ; 
becauſe by the conqueſt their properties are & loſt, and their govern- 
ment is diſſolved, 5 none of their laws remain; 
therefore the Jaws of conqueror muſt take place; and it is 
very reaſonable that what enjoy by his permiffion ſhould be 
ſubject to his government and laws. But it is as unreaſonable that 
Ex liſmen ſhould loſe their laws by the conqueſt of a nation, which 
<a their birthright, and which they carry with them where 
ever they go; for if they ſhould, then by the conqueſt of an Infi- 
del country, their laws muſt remain, and the Engliſb laws muſt 
be ſubject to thoſe of the Alcoran. But my Lox D Cort, in Cai- 
vin's , tells us by what laws kin n 
ſhall be governed, where be makes a difference CO 


- between @ chriſtion and @ heathen kingdom; wy the nul 


of the one, their antient laws remain in force new laws are 
made by the co neg but by the conqueſt of the other, viz. by 
chriſtians, their uy ted, becauſe the laws of 
the heathens Wenn of Ges So that it ſeems not 
to be a queſtion now by what laws THE SPANIARD of natives 
ſhall be governed there; for their country being poſſeſſed by Eng- 
I;fbmen, the laws of England muſt take place — the king ſhall 
think convenient to make any alteratiun. In this cafe the pro- 
———— — — promos ye 

TOY and to prove that the 
Engliſh laws are in force GC inſtance was offered, 
viz. A writ of error did lie upon a judgment given in Ireland 
before that kingdom was governed by our laws, which ſeems to 
be a parallel caſe. As to the objection, MT Le 
ſentatives in our parliaments, it will fi ittlo in this caſe, 
becauſe the ſtatute of 5. & 6. Ew, 6. c. 1 was ode — 
the conqueſt of the iſland, and therefore the want of repreſenta. 
tives can be no reaſon why ſtatutes which were made before that 
conqueſt ſhould not bind there. An Engliſhman accuſed there of 


RD ſo are all contracts to be tried by the 


fame method, and not by the laws of that heathen country: now 
this is part of the common law of England; and if ſuch laws are 
uſed there, what reaſon can be given why ſtatutes made here, 


(s) Godbok's Caſe, 4. Leon. b) 7. Co, 1. Jenk. Cent. 
. —_ ( LOG. deat: 2 
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ſhould not likewiſe be of force there? ® But it is plain chat ſuch Branzacs 
ſtatutes do bind there, for the ſtatute of Limitations extends to all —— 


contracts made in 
guered nation, ſome 'v 


whether the 
iament made in 


ſuch things which were done there, 


that place. TR HeyTarcHy was ſubdued 
king of the Vg Saxens, who impoſed laws upon the con- 
whereof have obtained ever fince ; as like- 


THE 9 or — met in the 23 Chamber to 
in Ireland were bound by an act of 
ngland ; and they ha they were notas to 


that they were ſubjects 


of England, and what they did 1 Iraland muſt be conform- 


able to the laws of Eng land. 


And for this reaſon it is not mate- 


y 
ury and of Labourers ; 


but theſe are laws not obſerved here ; ln 
objetted that they do not bind in Jamaica. 


SECONDLY, It has been urged in the next place, that it is not 


[2261 


ag 
Gain 


faid in what manner this office did concern the adminiſtration of 


— 2 4 , that it did concern 
t it is never ſhewed how or in manner, It was alſo ſaid, 
that ex vi termini, this cannot be called an office, it is only 2 
gaoler 3 but if that be admitted, it is ſtill within the ſtatute, for 
no gaoler is ex 
King's Bench and rut WARDEX of the Fleet. 


Tus Couxr. The laws by which the people were governed 
before the conqueſt of the iſland, do bind them till new la aws are 
Fathom wilt der ae paniulary named. Ts rea ny 


out of the ad but THE MAASNHAT of the 


— are 3 named. The reaſon 
becauſe wake new laws, yet there by 


neceffity that the former ſhould in force till new 2 


uſtice, 


and even then ſome of their ald cuſtoms oy — the 
Ratute of 27. Hen, 8, c. 27. Wales was united 7 hem 
ſome of their cuſtoms till remain; it 4s fo — in Ireland, 


which nation, though uered, yet till retained their old _ 
toms, as in the caſe of Taniſfry: ſo that there may be a 
. cron of Eu (9 Je 258 
and yet not governed by our Jaws. 


(=) Jn the year 1722 it was deter- 


foreign plantations, y ia er, hat ĩſ there be 
2a new and urinbabeted country diſcover. 


e& by Eil fates, ſuch new-found 
country s to be governed by the CA. 


o Exoriany, but that after it becomes 


jatabirod it ali act ms Egli 
fauntes wolels fpeciaily named, 5 


conquers 2 country, he may impoſe upor 
the inhabitants what laws he pleaſes ;* 


But Tu1RDz v, that until ſuch laws be 


given by the congueror, the laws and 
cuſtoms of the conquered country (hal 
hold place, except where they are cone 
tracy to the efabliſbed relies; or enat 


any thing u in ſe; cr are Al; for 


that in all ſuch caſes the laws of the con. 
quering country Gall prevail, 2. Peep 


And 


Wis, 75- 


cor, 


Bianrang 
* 8 


N 


Caſe 84. 
If a defendant 
agree torefer the 
matter to the 
plaintiff, he can - 
not object to the 
award that the 
plaintiff was a 
judge in his own 
cauſe, 


under its 


cuitom to regu - | 
— to 42 the better government of the city; that the cuſtoms of. Londen 
to prevent their qe cenfirmed by act of parliament ; that the ſaid mayor and al- 
dermen, &c. being informed that the number of back | 
London was greatly increaſed, and the trade of the city thereby 


becoming na- 
nes to the * 
:an make 
—— re- impaired, did order, that the number of thoſe 
tine a new far Hundred, and that none ſhould be licenſed “ afterwards but 
by —— — flage-coaches ; that if any 
es ew ws be recovered by aclionof debtto be broughtby THE CHAMBERLAIN: 
a particular of the city; that before the levying of the plaint whereupon the 
noember ? 
$. C. Skin. 371. 
Raym. 288. 328. 
1. Sid. 284. 
1. Keb. 453. ſonment. 


. 2+Keb. 27, Comp, 263. Latw. 562, $. Mod, 104. Irre 
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And therefore it was held, that 


Jamaica was not 


the laws of England after the conqueſt thereof, till new laws — 
made ; for they had neither ſheriff or counties; they were only an 


aſſembly of 


people which are not bound by our laws, unleſs par- 


ticularly mentioned. In Barbadoes all freebolds are ſubje&todebts, 

and ae eſteemed as c a 

then the lands deſcend to the heir; but the law is otherwiſe here; 

- .. which, ſhews, that though that iſland is parcel of the poſſeſſions of 
England, yet it is not governed by the laws made here, but by 

their own particular laws and cuſtoms. | | „ brd 


And for theſe reaſons judgment was given for the plaintiff, © | 
Matthew again/t Ollerton. K 


- 


Caſe Bs. - .. 8 
Nucere, Whether HE RETURN of a 


the city of La- N * antjent city; and that there is a cuſtom in the faid city for 


' The ex 


till che creditors are ſatisfied, and 


Dar UPON AN AWARD, and a verdict for the plaintiff; and 
it was nou moved in arreſt of judgment, VO 


ion taken 


ferred to the plaintiff himſelf, who made an award. T 
Sed. non allacatur. And the caſe of Serjeant Hards was remem- 


, 


ſerjeant took a horſe from my 


-07 Canterbury's: bailiff for a' deedand, and the archbiſhop 
ught his action; and it comi 


5 7 by rule of court, 


the price 


to a trial at the aſſizes in Kent, 
red it to the archbiſhop to ſet 


of de horſe, which was done accordingly z and the ſer- 
jeapt afterwards moved the Court to ſet aſide the award for the 
aſoti now offered; 
TOTAM CURIAM. 


* 


but ĩt was denied by Lon D HALE and PER 


Robinſon againſt Watkyns. 


babeas corpus was, That London is an 


mayor, aldermen, &c. to make acts of common council for 


ney-coaches 
ſhould not exceed 
perſon not licenſed ſtood to be hired, &c. 


the offender ſhould forfeit forty ſhillings for. every ſuch offence, to 


defendant was taken, he ſtood with an unlicenſed coach in Gornhill. 
to be hired, per quod actis accrevit, &c, and that the defendant 
was taken upon the faid plaint, which is the cauſe of his impri- 


= 
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Ir was ARGUED, that this act of common council was illegal; Res 
nsr, by conſidering the nature and extent of the cuſtom; and what 4 
operation is made upon it by the confirmationin parliament, for that Ne 
ve no new or farther power, or any thing more than what th 
25 before by the cuſtom, which was confirmed but not enlarg 
Acts of common council in Landon ate no more than bye-laws, they 
are founded upon the cuſtoms uſed in the city; now they have 
no cuſtom to warrant this bye-law, and therefore it is void; 
for it being made by a corporation for a private end, it muſt 
have a cuſtom to ſupport it (a): but if it had been for a 
public good, as for the repairing of a highway, &e. then it 
might have. been well without a cuſtom (9. Then as to the re- 
training part of this law, it is void, becauſe it is againſt the li- 
berty of the ſubject to be hinderedin his lawful occupation; and ſo 
it was adjudged in the Taylor of Ipfwich's Caſe (e). In the caſe 
of Morris v. Stupes (d), the queſtion was, Whether à town 
corporate having no preſcription to exclude others, could, 
any particular privilege, make a law to obſtruct all perſons 
from uſing a trade there, having not been apprentices in the 
town? This ſeemed to be againſt the general liberties of the peo- 
ple, and therefore of no force to bind ſtrangers acting within the 
liberties of the place contrary to ſuch law; but it did not receive 
any determination. King Edward the Third, by letters patents 
confirmed. in parliament, gave power to the mayor and common 
| alty of, London to make bye-laws for the better regulating of the 
city, and they made a law that no carman ſhould go into the 
city without Jeave of the wardens of a particular hoſpital under a 
certain penalty; and this was held void (e), becauſe it reftrained 
men from uſing of their trades, and was in the nature of a mono- 
poly. It is true, in 32. Elia. an action of debt was brought in 
London, grounded upon an act of common council, viz. that if 
any citizen, freeman, or ſtranger within the faid & city ſhall offer , 2281 
is 


broad cloth to fale there before it is brought to Blackwel!-hal! to 
be viewed, he : ſhall forfeit 6s. 8d. for every cloth; and this 
was held. (V) a good law to bind ſtrangers : but the reaſon of that 
judgment can have no influence upon this caſe, becauſe that was : 
a good law, made to prevent frauds in felling of cloth not vendible: 
belides, it was held that they had a power by their cuſtom to make 


(a) 5. Co. 63. | | 8. Co. 62. 8. C. 1. Roll. Abr. 465. 

% 8. Co. 125, | S. C. 1. Leon. 264. S. C. 4. Viner 

(c) 1. Co. 54. 8. C. 1 Roll, Rep. 4. Abr. 305. See the caſe of Woolley v, 

S. C. Godb. 251. S. C. 4. Viner. Abr. Idle, where a bye-law that no ranger 
395. 8. C. 1. Roll. Abr. 464. —Sce © ſhall uſe the craft of a taylor in Bath 
Mayor of Bedford v. Fox, Lotw. 562. except firſt made free, under 2 penalty 
Parry v. Berry, Comy Rep. 269. of tluee ſhillings and four-pence a day, 

| (4) Hob. 211. 1. Roll. Abr. “ Bye · founded on a cuflom that no ſtranger ſhall 
Laws" pl. 4. See 2. Ld. Ray. 1131. uſe the ſaid cratt there unleſs made free, 


1. Silk, 203. . Bag. Abr. 339 is good, 4. Burr. 1951, Sce alſ%o Wan- 
() Raym, 288, 1. Sid, 284. nelv. Chomberlain of London, Stra. 67g. 


1. Roll. Abr. 364. pl. 5- | Green v. Mayor of Durham. 1, Bur. 127, 
(/} Chamberlain of London Caſe, mo 


— . ſuch 


— 


7 „ 


5 — 
wt * „ q 
n ; 
* nada; * 


- A 
* 
4# 
* 
F 
4 
4 
Co 
_ 
nil 
Oo 
PP. 
* d 
= 
=— 
by. 
++ » 
- 
- 
» 4 
<< 
= 
= 
„ 
5 
p _ 
x 
U bo 
1 1 
LY . 
* 
* A 
- 
BK 
- 
4,4 3 
a . 
— 2 
e 
_— 
i 
- 
W_ 
23 
& - 
+4 
. 
1 
E 
7 
$Y 
.A 


2 

8 7 2 

ip dio he 
: 4 


= * 
r » 
* 

* n 


ſontmen 


5 


Michaelnias Term, 5. William & Mary, In B. N 
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that no precedends 3 
——_ Whether it is lawful to re- 


- Finsr, Itwas inſiſted that a may be in part, and void 
bor the reſt, and that though — — cuſtom to 
oe — cdntg "ras god, a founded un the general cuſ- 

defects of good government within 
ity are very antient, and have 
in the courts of juſtice (a); they have been 
conſtrued to reſtrain trade within their liberties, 
have been allowed even againſt common right, and 
the rules of law; as a cuſtom to arreſt a man for debt be- 
PRES inn goats it is to make 
better ſureties (5). All bye-laws made for 2 
are juſtifiable, for as ſuch they can be no burthen to 
: it is true, where they are made for private ends, or 
in, it is otherwiſe ; but that is not this caſe, becauſe by this 
private benefit can accrue to the city; it is a law made to 
it a public nuſance : and this was the reaſon of the judg- 
the caſe of Hayward v. Pain (c), which was a bye-law 
the carman from going into the city without a licence 
wardens of a particular hoſpital, becauſe it was a law 
no reſpect to a public good, but to the profit of the 
But for an authority which comes near the caſe in queſ- 
is was Cited viz. A bye-law was made in Longon that there 
5455 let to hire, under pe- 
of forty ſhillings for every one above that number, to be paid 
Lattice now this was a law made in reſtraint of a lawful 
oyment, yet it was held to be good (d; for if * the num- 
ber ſhould not be reſtrained, it might prove a nufance by ſtopp 
up the ſtreets, and by hindering the paiſages. —— 
chat theſe are difterent cafes, becauſe ſuch bye-laws which have 


75. 
E 
1 
120 
Sg 
if 


Il 
1 


Fele 
e 


151 


Erk 
1 0 


gx 


deen held good have been founded upon cuſtom: but no cuſtom 


can extend to coaches, which haye been newly ſet up. But what 
— — be gion why a bye law ſhould not be good which is 
. to ſupply all deferts of former 


— ding i y be given where fuch bye-laws have 


been held . (e). Py ie _ in Londen that none ſhall 
make or uſe a hot-preſs there was held good, as founded upon the 
general cuſtom; fo are all the bye-laws made againſt . 
prohibiting A under a pe- 


L- ns 234. Fed vide x. Roll Abr. 364 


comra, - 
9 1 8 23g. 3: Roll. Ade. 464. oe) 1. Roll. Godd. 206. 


Abr. 36 
(4) Raya. 258. 334. 348. . Sd, 5; Bulk. 13. S 


519 


1 2 . r r am an e SS. aa ÞvOAaan 


Michaelmas Term, 5. William & Mary, In B. R. 
mlty C4). It cannot be objected that this is a law to licenſe a Roam 


nuſance, becauſe the * adjudged four hundred coaches to y _— 


have been 
leſs if it c 


chequer chamber. 

Adjournatur (e). 

( Edwards' Cafe, 8. Co. 12 5. 8 C. 
Roll, Rep, 312. 8. C. 4. Viner's Abr. 
zu. But ſee Rex v, Harriſon, 2. Bl, 
Rep. 372. 8. C. 3. Burr. 21324, and 
Hari ſon v. 1. Burr, 12. 

(b) See the caſe of Sir George Fer- 
mon v. Brooke, Cro, Eliz. 203. 

le 14 Car. 3. C 2+ \ 

(d) Keb. 463. 8. C. 4 Viner's 
Abr 


. 305. 

(e) It is faid, 8. C. Skin. 38. that 
afterwards the matter was ſettled in par- 
lianent, and that Tuz eirr never 
thooght fit to ſtir further in it,-Sce 
9. A. c. 23. 3 11. Geo. 3. c. 44. ſ. 23. 
24. Ces. 3. c. 2. f. 1. 3 26. Geo. 3. 
& . 72. In the caſe of Player v. 
Jenkins, 4. Viner's Abr. 303. a bye- 
kw made by the city of Landon, that 


* there ſhould be no more than 420 
© carts let to hire in London, on pain of 


© forſeiting 408. was held good, 1. Sid, - 


284. 5. Mod. 441. But ſee the caſe of 
Player . Vere, Raym. 228. 324. 
It is clear, however, that under a general 
power to make bye-laws, a bye-law can- 
not be made to reftrain trade, 1. Burr. 
Rep. 16. 141. See the caſe of the Cham 
berlain of London . Groſecourt, 5. Mod. 
104. ; Harriſon v. Goodman, 1. Burr. 12. j 
Rex v. Harriſon, 3. Burr. Rep, 1324. 
But a bye-law not being in reſtraine of 
trade, but only in regu/ation of it, is good. 
Boſworth v. Hearne, 2. Stra. 108g. 
B. K. H. 405, Andr. 91. Green v. 
Mayor of Durham, 1. Burr, 127. Rex 
v. Surgeons Company, 2. Burr, $92, 
Pearce v. Bartum, Cowp. 270. 


* Pitman againſt Bidlecombe. | 
DEBT UPON BOND. The condition was; that if the defendant On a bond con- 


{hall pay all ſuch charges as ſhall 
Willis (who was attorney for the plaintiff ) in proſecutin 
fendant at his ſuit, that then, &c. The defendant plead 


peur to be due to 


that it 


*[230] 
Caſe 86. 


John fitioned to pay 
all ſuch cofts 
the de- n — 
de due to ru 


eur to 


did not appear what was due to the attorney, &c. The plaintiff aTTORNEY of 
replied, that nine pounds was due to the ſaid attorney, of which # ediger; it is 
the —_— had notice, but had not paid it. The defendant re- f Welty 
joined, that it did not appear what was due, &c. and traverſed nes po 
tat he had notice thereof | mock wes ters 
JupomenT was given, upon demurrer, for the plaintiff, becauſe f. — — 4 
the attorney was a ſtranger to the action, and the defendant ought : Abr. 


467, K. Co. 9. Cro. Jac. 492-634. 2. Nuit. 144. Cro. Car 133, Hob. 14- 1. Sid. 36, 
—— 123. 3. Com, Dig. Condition (L. 9.) . 3. Cem. Dig. ** Pleader”* (C. 25.) . 14 
75. 1127 | | 


Vor. IV, 


7 N K 
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Prevea® to take notice at his peril what was due to the attorney; and (; 


| again't jt was adjudged in the caſe of Dewel v. Wilmot fa). It is true 

mcs. where the matter falls under the cognizance of the plaintiff him. 
ſelf, there he ought to give the defendant notice; as an aſſums/ 
to pay for part of the goods after the rate the plaintiff ſhould («1 
the reſt, there notice muſt be given both of the ſale and of the 
price (o); but that is not like this caſe. 
A March. 108. 156. 1. Roll. (5) Hob. gr, 

*[23r] 

Caſe 87. - Salter agaiuſt Brunſden. 


An ion upen NJICHOLAUS SALTER gueritur d: JoH anNnE BRuNeDey 4 
the + ute of Jona>ne KITE in cf d. mar. &c. de «4 quid itfi dicim 
3 rene ſext die Septembris, anno Domini 1691, apud, c. in com. pred. vi 
Oben ge ien d armis, Ce. bend et catal's VID! LICET quadrarinta quarteria 
was due. bord:i pfius N1CHOLAL d valentiam quadraginta librarum adtune 
et idem invert. nomine diſtrictianis pro redditu per ipſum Nicso- 

LAUM prefat. JOHANNI BRUNSDEN ſuper d.mifſuinem meſſuagi 

et guarunden ſerrarum e:dem NiCHOLAO per ipſam JOHANNEM 
BRUN+DEN antetunc fuel. debit, et in aretro fore fuppoſit. et pretenſ, 

colore c:juſdam atius parliaments in hujujmedt caſu nuper edit. 4 

previſ. ceper. et diftrixer. ei bona et catalia illa fic diflrit. adtunc d 

ili em detinuer. quojque p:flca ſerilicet viceſims tertis die Septembris, 

anno Denim 109', ſupracitto p d. bona et catalla colare actus il. 

vendider et dijpoſuer. ubi revera et in fatto tempore captiants bongrun 

et catallorum pred. aut tempore venditionis corundem nullus redditu 

per ipſum NICHOLAUM eidem JoHAN ERUNSDEN debit. aut in ar- 

tro fuit et alia cn mia eidem NICROLAO adtunc & 1hidem intulrr, 

contra pacem dict. domini regis et doming reging nunc & contra for- 

mam flatuti in bj medi caju edit. et promſ united cit detertorat. 


eft er dm um bubet ad valentiam ccutum librar. Et inde produc... 


ſeclam, Sc. 


one defendans Et mede ad hunc di m ſci. diem Veneris prox. peſt crafl. Sand. 
pere ao gil. Triritat 5 iſto codem te mine uſque guem diem pred. JORANSE! 
ty. a hc BRUNSBEN er JcHANNES KiTE habuer. lic.nc. ad billem Pd. 
Jo ment by de interioguc nd. et tuncaireſpondend c. co· amdomi no rege et dun ina regina 
| MRS oe apud WEST. v-n. tam fr ed. NICHOLAUS SALTER per attorp.. ſuun 
1 ere fret. quam pred. for axxes KITE per Ax ToNUu ETTRICE 
attorn, ſuum. Et idem Jonaxxes KITE defend. vim et injuriun 
quond-, Sc. Et dicit quod ipſe nm off inde culpabilis et de hoc pon 
ſe ſuper patriam. et pred. NicnoLavs ſimiliter. Sc. Et pred. 
Jou annets BRUnSDEN ad eundem diem licet ſolempniter txad, 
non ven. nec aliqu:d atcit in barram Sw præcluſion. ah. 
| ' fredifl. ipfius NICROLAI fer quod idem N:CHOLAUS reman. ide 
ay werſus eund:em JIHANNEM BRUNSDEN inan Sc. 3b quod ci. 
* 292 ] foderat. eff quid pred. NicholAus damna * jua verſus pr fal. 
yy | Jonan. BRUXSDEN occafione tranſg. pred. recuperare debrut. Sed 
guia Cur. dic! domini regis et domti:@ reging nunc hic incognit. cx. 
1/1. fur damna idem Nichol Aus occafiont irunſgr. pred. 7 pow 
* QHA? 
Co OD; | 
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Joan. BRUNSDEN ut prefertur fact. ſuftinuit ; ideo tam ad fur 
triand. exit. præ l. inter pre. NICHOLAUM et præſat. JOHANNEM . 7675 
Kirz ſupermus junct. gaam ad inguirend. que damna præd. Nin. 
gegen tranſęr. pr ad. per pr fat. Joj#anneM BRUNSDEN ut 
prefertur fades. ſuſtinuit ven. inde jur. coram domino reg et domina 
na apud Wisru. die M:rcurii prox. poſt tres ſeptimanas Sante 

rinitatis, Et qui nec, &c. ad recogn, &c. Quia tam, c. idem 
dis dat. oft tam preefat. NICHOLAO uam pragjat. JOHANNI 
Kits ibidem, fc, 


Salter againſt Brunſden. Caſe 88, 


T* was an action brought upon the ſtatute of 2. ill. & An aftion of 
Mary, c. 5. empowering the landlord to make fale of goods treſpaſs A 
diſtrained for rent after a certain time therein limited; in'which er” 3 
ct there is a proviſo, © That in caſe any diſtreſs and ſale ſhall be ing a coloura- 
made by virtue and colour of the act, for rent pretended to be ar- ble diftreſs,need 
rear or due, where in truth no rent is arrear or due to the per- 9% fate fe 
« ſon diſtraining, or to him or them in whoſe name or right ſuch gr it 1, fag 
« diftreſs ſhall be taken, that then the owner of ſuch goods or cient to fay, the 
« chattels diſtrained and ſold, ſhall and may by action of treſpaſs goods were ta- 
« or upon the caſe to be brought againſt the perſon fo diftraining, Ken nenne diſe 
recover double the value of the goods and chattels fo diſtrained — 

« and ſold, together with full coſts of ſuit.” The plaintiff had a 3. Com. Pig. 


judgment by default, | 2 
It was now moved in arreſt of that judgment. 1 3 


The reaſon offered was, that there muſt be a leſſor and leſſee 
to bring this caſe to be within the act, and that if there be no de- 
miſe, the act gives no remedy, becauſe it ĩs iy e's declared therein, 
« That when any goods or chattels ſhall be diſtrained for any 
© rent reſerved, and due upon any demiſe, leaſe, or contract what= 
© ſoever, &c. the perſon diftraining may ſell the ſame, &c.” 


Now there is no demiſe ſufficiently ſet forth in this declaration, L. Ray. 19ts 
neither is it faid that. the goods were diſtrained for rent arrear; 2%- 
but that they were taken nomine diſtrictionis, which is not a good 2 851. 
avermeat that they were diſtrained. * 


But THE Cour held the declaration to be good. . 
233 


* The King and Queen againſt St. John's College, Caſe 89. 
| Cambridge. 8 


BY the ſtatute of 1. ll. & Mary, e. 8. made for the abro- The court of 

' gating of THE OATHS of allegiance and ſupremacy, and aps Vg: bench 
pointing other oaths, it is enacted, „That if any governor, , n a 
maſſe of a college to compel him to take the orb of the fellows, as preſeribed by the ». Will. @ Mary, 
©, $ ; but a mandamus directed to the maſter and fellows of a college, commanding them to a 
cer: n members of the college for not having taken t e oaths, is bad, unleſs the members complained 
of © © uafe parties to the writ, —S, C. Skin. 353. 368. 393. 54% S. C. Comb, 279+. &. C. 
ner, 436. Ader. 163. 1. Burr. 1 2 Term Rep. 73. 3. Bac. Ahr. 536, 

5 2 « 
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« head, 2 college or hall in either of the univerſities 
4 ſhall neglect or e to take the oaths thereby appointed, for 
« fix months after the firſt day of Auguſt, and before ſuch perſon 
c or perſons as by any act or acts are authoriſed and impowered to 
« tender the abrogated oaths, &c. that then the government or 
« 1 every perſon ſo neglecting or refuſing ſhall be 
«K „id. 

The abtogated oaths were enjoined by the ſtatute of 25. Car. 2. 
c. 2. to be taken by © all perſons in office, either in the court of 
« chancery, or king's bench, or at the quarter ſeſſions for the 
« county where he or they ſhall inhabit.” 


Several fellows of St. John's College in Cambridge had not taken 
the oaths purſuant to the ſtatute of 1. Mill. & Mary, and there- 
upon a mandamus iſſued out of this court, directed | to Humfry 
Gewer, who was head of the faid college, and to the fellows and 
maſters there, ietting forth the ſaid act, and that ſuch fellows had 
not taken the oaths, and that ficut informamur they ſtill continue 
in the quiet enjoyment of their fellowſhips ; therefore by this writ 
they were commanded to amove them; but it is not ſaid vel cau- 
fam nobis ſignificetis. 


The return to which mndamus was the ſtatute of 25. Edu. 3 
c. 4- whereby it is enacted, That none ſhall be put out of his 
« fre:hold, unleſs he be duly in to anſwer and be fore- 
« judged by the courſe of the law; and likewiſe the ſtatute of 
28. Ca. 3. c. 3.“ That no man ſhall be put out of his lands or 
c tenements, without being brought to anſwer by due proceſs of 
« law;” that the twenty perſons mentioned in the writ were, in 
the firſt year of William and Mary, ſworn fellows of the ſaid col- 
lege, and were ſciſed of a freehold in their fellowſhips, and that 
fince the making of that ſtatute they were not brought to any trial, 
&c. Then it was returned, guad in nulla mods conflat that they 
had not taken the faid oaths. It was further ſet forth, that Tas 
COLLEGE was founded by Margaret Counteſs of Richmond ; that 
the Biſbep of Ely for the time being (a) was by the laws of the 
foundreis appointed v1s1ToR ; that by ſome particular ſtatutes of 
the * college, which were recited in the return, it is provided 
« That for great crimes, the maſter, by the conſent of the ſeniot 
« fellows, upon examination and enquiry, may proceed to an ex- 

4 pulſion, and that they cannot expel for any other cauſe, &c.” 


Thoſe who argued againſt the writ held, | 
FissT, That it was illegal, and not warranted by any law. 


| $sconDLy, Admitting the writ to be good, then the matter 
returned is a ſufficient excuſe. | 


() Sex the caſe of the Maſter and v. Todingion, 2. Burr. Rep. 153. # 


| Senior Fellows of St. John's Cambridge 205. 
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As to THE FIRST POINT : A mandamus has always been a re- 
medial and beneficial writ to thoſe who have been oppreſſed, ef 

ially where the party grieved could not maintain an affize 3 

ch writs are called by Sir Edward Cute, in Calvin's Caſe ( a),brevia 
mpndatoria remedialia ; and they have often been allowed to reſtore 
men to places of which they have been diſpoſſeſſed (6), rather than 
to turn them to actions on the caſe to be recompenſed by a jury in 
— Therefore the proper office of this mandatory writ is 
to reſtore and keep men in their ſeveral places and employments, 
and not to diſplace them; but this now brought is ſo far from 
being a remedial - writ, that it is very miſchievous to the parties, 
for it is to remove them, which is directly contrary to the nature 
of the writ, and to the opinion of the rt in Shuttleworth's 
Caſe (c), where it was held, that a mandamus was only to be al- 
lowed in caſes of reſtitution where there have been bad and un- 
due removals. This Court has been always very careful in grant- 
ing theſe writs, eſpecially where no precedent (as inthis cal 


Tut re 
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ainſe 
ST. Joun's 
Cortes, 
CamBtiDGE, 


can 3. Mod. 267. 


be produced to warrant it; and therefore it was denied (d) to be 10. Mod. 54. 


ted to make a man free of a corporation, who had ſerved an 
apprenticeſhip there, though the Court held it very reaſonable that 


12. Mod. 190, 


the perſon ſhould have his freedom (e) j and it was likewiſe denied 


(f ) to the ſpiritual court, who refuſed to deliver a will to the heir 

r it was proved in common form, without a definitive ſentence; 
and the reaſon * in both caſes was, becauſe no precedent could 
be ſhewed, that ever a remedial writ was granted in ſuch matters; 
and if no precedent, then there can be no ſuch law fy). It is ad- 


mitted by this writ itſelf, as well as by the return, taat the parties 


had a freehold in their fellowſhip ; and if the law be more favour. 
able in any one thing than in another, it is in the caſe of a freehold ; 
and therefore was MAGNA CHARTA made to preſetve the due 
courſe of the common law, to which every Engiiſiman has a native 
right; but this writ does not only infringe that right, but ſubverts 
the very courſe of the law which fayours every man's poſſeſon; 
it is to turn people out of their freehold who are no parties to the 
wt; it is to puniſh a man without being heard; and it is to ex- 
ecute a judgment when it does not appear that any judgment was 
given, but ficut informamur, which is a ſuzgeſtien of perſons un- 
known againſt the properties of men, and wes never yet allowed. 
The law is ſo very careful that perſons ſhall not be dif; o':cfted be- 
fore they are heard, that parties or privies to a record (as an heir 
or executor) ſhall not have an action of debt upon a judgment in a 
perſonal action, or a ſcire facias in a real action to have executi 

till after the year and day, that the defendauts may he called in 2 
baye an opportunity to be heard what they can ſay to defend their 
poſſeſſions 5); and this probably was the reaſon of making the 
ltature againſt forcible entries; for though a man be in poſſeſſion by 


(a) 7. Co. 20. Vaugh. 401. („) But ſee now 12, Gee. 3. c. 21. 
(5) f. Sid, 94. 152. (/) 1: Sid. 433. 
c) 2, Bulft. ua. - (g) Plowd. 262. a, 


4) 1. Sid. 107, (6) 2. loft, 471. 
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Tas Rus an illegal title, yet he ſhall not be turned out before he is heard. 

* * But here a poſſeſſion is endeavoured to be removed by a ſuggeſtion 

sT ennie or information without an inquiſition by a jury, which is again 

Carcics the known rules of law, and expreſely againſt the ſtatutes et forth 
Capprrogs. in the return. It had been much better if the writ had comman 

them generally to put the law of 1. Fl. & Mary in execution; 

but as this caſe is, it is like a mandamus to an inferior court, com. 

manding them to give judgment parte inaudita altera, which 

would be very unjuſt, though the party for whom the judgment 

was given had a right. But this methcd of proceeding was never 

intended by the act of 1.3/1. & Mary ; for by that law theſe per. 

ſons are only difabled to hold their fellowſhips which are made 

void, but the conſequences thereof are left to the ordinary methods 

of the law. Thoſe who have any eccleſtaſtical benefice are like- 

wiſe deprived by this act, if they refuſe or neglect to take the oaths 


» [ 236 ] beyond the time therein limited, but it does not direct * the pa- 


trons to. preſent after ſuch deprivation ;* and no man will fay that 
a mandamus lies to a patron for that pur poſe; this would be feſ- 
tinum remedium; and yet it a perſon preſented to a benefice refuſe 
to read the I hirty- nine Articles, or come in by ſimony, his living 
Is as abiolutely void as theſe fellowihips. If this ſhould be ad- 
mitted to be law, how eaſy would it be to diſplace the officers of 
any. corporation by ſuch writs; for it is but ſuggeſting an offence 
and the buſineſs is done; the conſequences whereof would be fo 
fatal, that it would outdo the lat: guo warrants's, for there the 
parties had liberty to come in and plead (a). In this caſe the de- 
fendants cannot claim to be heard by the head of the callege and 
the other teilows, becauſe no ſuch thing is commanded by the writ, 
but abſolutely to turn them out; and if the maſter had power to 
examine this matter, it cannot be upon oath, for he has no autho- 
rity to adminiſter it, neither does the writ mention that he and 
the fellows have power to remove theſe perſons, which ought to 
have been alledged. Now if the ſuggeſtion in the writ ſhould be 
falſe, and the fellows thereupon turned out, they have no legal 
remedy to be reſtored again; for they cannot have a mandamus ; 
and an appeal will not lie, becauſe there is a local and proper vi- 
SITOR ; neither will an affize lie, becauſe it is not a fole corpe- 
ration; neither can an action on the caſe be brought againſt Dr. 
Gower, becauſe what he has done is by the king's command in 


ta Seerhe caſt of the City of London, return; and if any iffve be joined, it ſhall 
3. Show. 263. 279. 3. State Trials, de tried iu ſuch placc as an iſſue in an action 
545. to 630,—By g. fx. c. 20, where might have been tied; and in caſe a 
any writ of rden ſhall iſſue, the werdrdt be found tor the perſon ſving the 
pericn who is required ro make a return wirt, ct judgipent be given for tun! upon 
Mall make ſuch return to the firſt writof denne, Kc. c be hall have his coſt 
anandamps, and aficre return made thereto and 4 unge in lixe manner, &c. to be 
the perſon ſuing out the writ may plead levied by ce. fo. fi. fa. or chyir; anda 
te, cr traverſ- ail or any material fats peroupiory mandamus ſhall be granted 
eoritained in tne i. id return, and the fame without delay, &c. See allo . Au,. c 20, 
eceedings be had as if fuck perſon had ſ. 4. the manner in which informations 
rought ap action on the caſe tor @ faiſe in 3 ne muft now be obtainee, 
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the writ, which is a ſufficient authority to juſtify him. "The reaſon Tur Kine 

of granting theſe remedial writs is for want of other means of doing e 

right to injured perſons, but here can be no pretence of a failure +; gs 4 

of juſtice, becauſe the college is ſubje& to A vIs1TOR, who has Corres, 
wer to execute the laws of the founder; and therefore a nn Canzzives. 

damus will not liz. It has been denied to. re/fore a fellow of a col- 


lege upon undue expulſion ; and if ſo, no reaſon can be given 


; why it ſhould be allowed to expel one who is not well admitted to g. od. 148. 


a fellowſhip, or unduly continued after a good admiffion. This 10. Mod. 30. 
is the proper work of THE VISITOR, and not of this court; for Ld. Ray. 8, 
the college is ſubject ad aliud examen, therefore the writ ought to 
have been directed to him who has power of examining — cor- 
recting the fellows, and likewiſe of executing the powers in this 

act. If therefore this be a remedial writ, and no precedent can be \ 

produced where it has been granted fe expel perſons, * but al- x [ 2 ] 
ways fo reflore them; if it will not lie where tucre is a local and 37 
roper VISITOR 3 if the law fo far favours a freehold that no man 

ſhall be diſpoſleſſed thereof by a bare ſuggeſtion without a trial; 

then this writ now brought mult be illegal. It is no objection to 

fy, that this court has granted à mandamus to abate 2 nufance Ld. Ray. 277« 

without a trial; it is true it has been done, but then the fact has $98. 

been made certain either by matter of record, or by a view, or 

preſentment of a grand jury; fo it was in — Halls Cafe (a), A 
who was preſented by the jury for a nuſance in the highway, | 

though it was at Charing Croſs in the view of the Juitices com- 

ing to WESTMINSTER HALL. It is true alſo that this court 

has power to form writs to compel the execution of acts of par- 

liament, but ſo as always to take care to preſerve the rules of the 

common law, | 


SEcoxnD PolxyT. Admitting this writ to be good, then the 
matter returned is a ſufficient excuſe, - The return begins with 
the ſtatute of 25. Edw. 3. c. 4. © That no man ſhall be turned 
« out of his freehold but per legem terre,” viz. by due proceis of 
law, which is the ſame thing; and this muſt be, according to my 
Lird Cike (b), by indictment or preſentment of good and lawful 
men, which was not done in this cafe, and therefore agaiuft law; 
for this ſtatute is declaratory cf the ancient common law, It is 
true, the ſtatute of 11. Hen, 7. c. 3. was made directly againſt 
this antient law, which gives power to juſtices of afhze. or of the 
peace, upon a bare information, to judge offences without the 
preſentment of a jury ; by which law this nation ſuffered many” 
oppreſſions for the ſpace ot eight years; and therefore in the fn 
year of Henry the Eighth that ſtatute was 1epcal:d. Next it is 3 
returned, that it docs uot appear them that the fellows had not 9 
taken the oaths; and this may be very true ; for by the act of 
1. Vill. & Mary, c. b. they are enjoined to be taken before ſuch 
perſon or perſons who by 7 former law were 1gipovered to 


tender the abrogated oaths. Now the fellows of colleges were 


(a (5) | 
: P 4 not 
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Tux Kine not obliged to take the oath of ſupremacy in any place by any 
and n cher act than that of 7. Fac. c. 6. which . it to be taken 
in che halls of their reſpeclive colleges ; yet this ſtatute was made 
cutter, for their eaſe ; there are no negative words in it to puniſh them if 
can ist. taken elſewhere ; and, being a penal law, it is well fulfilled if they 
#7: take the oaths in — place before a proper & perſon who has 
[ 238 J authority to adminiſter the fame ; and therefore ſince they may be 
taken in many places, it may not appear to thoſe who made this 
return that they were not taken in ſome of theſe places z and if it 
do not lie in their knowledge, then ignorance will be a 
excuſe. There is no act cf parliament which enjoins the head of 
a college to tender, or the fellows to take the oaths before him ; 
for by the ſtatute of 5. Eliz. c. 1. graduates in the univerſities 
are appointed to take the oaths in an open place, before a conve- 
nient aſſembly to witneſs it, or before ſuch perſons who haveautho. 
rity by common uſe to admit them to any deo it is not 
the head of a houſe, but the convocation, which admits to 
in the univerſities, and there they ought to take the oaths, either 
in the king's bench, or at the quarter ſeſſions, &c. But admitting 
tkey are found to take the oaths in the college hall, yet the maſter 
ſcholars are not bound by the act to be preſent, neither is the 
maſter at his peril to make any emry or memorandum of it. 
3. Med. 153. Then they return, that they have a local viſitor, who has power to 
pz. Mod: 233+ correct the offences of the college. Now all ſuch ele 
3 905 8 Iu cerperatiens are viſible in their very nature and creation; and if the 
dus. 913 founder do not give the viſitor an authority to determine ſuch 
| 2. Peer. Wm. offences, yet it is incident to his office; ſo that there can be no 
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If 325: neceffity of having any recourſe to an extraordinary remedy, 
5 becauſe the viſitor has as much power to remove an r bya 
= prone act of his own as by the private laws of the college. 
® e 


He has a peculiar and legal power, excluſive of all others, 
to ſee that thoſe p<rſons where he is viſitor do conform to the laws 

of the land, and that none be continued there but thoſe who are 

truly fellows of the college; fo that if the fact ſuggeſted in this 

writ be true, then they are no fellows ; if fo, the viſitor, and not 

this court, muſt remove them. But if a mandamus willlic, Mx. 
ATTORNEY is too early in bringing this, becauſe it does not 

appear that THE Vs TOR was obſtructed to make his viſitation, 

that application had been made to him for that purpoſe, and that 

£ refuſed to come, or that his power was tco weak ; and this 

makes the caſe more extraordinary, becaufe the law requires a 

method in all its proceedings, and deprives no man of that autho- 

rity which be law ſully has; and therefore where it gives an appeal 

- to the ſeflions the matter 15 never begun originally there, for that 
239 ] would be to deprive the juſtices * of the peace of their legal juriſ- 
: dition. So lixewile a writ of error out of Ireland to the parlia- 
ment here is never allowed till the matter has firſt received the 

judgment of the king's bench in Ireland. And laſtly they return, 

that they have rot power to expel but for great crimes mentioned in 
the ſtatutes of the college. So taat i they have any power: it * 

f 22 _ 
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ither by preſcription or charter; they cannot have it by preſcrip- 
—— the college was founded within time of memory; 
and they have it not by charter, becauſe not warranted by their 
ſtatutes. So that if perſons are expelled from their freeholds 


Tar Kruo 
AND Qurzw 


againf 
$7. joun's 
CoLieGt, 


it muſt be done b, thoſe who have no power, and before they are Ca 


called to anſwer the fact of which they are accuſed, and likewiſe 


before they are tried per judicium parium vel per legem terra, &c. 


For which reaſons it was prayed, that no peremptory mandamus 
might g. | 

E contra. The writ is good, and the proceedings thereon are 
legal for theſe reaſons : | 


Fist, From the law itſelf, and the ſubject - matter upon which 


it was made. The act of 1. Will. & Mary, c. g. is a law made 


for acknowledging the right and ſovereignty of their majeſties. 
It is thereby — 2 « 1 all perſons Tall 1 take 
« the caths, &c.“ It is a law made for the ſecurity of the govern- 
ment, and for ſuſpending of the perſons, and making of their places 
yoid, who refuſe to give obedience to it. The open hall of the 
college is the place appointed by the ſtature of 7. Fac. c. 6.3 
therefore they who made the return cannot be ignorant of the 
neglect. It is an offence in thoſe who have the government of the 
callegs to ſuffer men to enjoy their fellowſhips who have not taken 
the oaths ; and it is a weak excuſe to ſay, that they had no notice 
of this matter ; for the act does not put it under any formal exz- 
mination, neither are thoſe perſons to have any notice given of 
their duty : the ſtatute is ſufficient notice, and the neglect of that 
duty incurs a forfeiture. It is a breach of the law, and of the peace 
of the government; it is an encouragement to ill men to contemn 
authority z and it is for theſe reaſons that a mandamus is good; 
for the offenders do as much as in them is to undermine the 
government, and do deſpiſe the wiſdom and authority of a parlia- 
ment. 


* SECONDLY, The court of king's bench has a ſufficient au- ® | 240 . 


thority to ſee this law put in execution; for the king having an 
executive power in him for that purpoſe, has tranſmitted the ſame 
in a more ſpecial manner to the king's bench for the preſervation 
of right and juſtice ; and therefore this court has a ſovereign 
Juriſdiction to correct all matters tending to the breach of the 
peace, which is applicable to this offence, and the remedy now 
deſired is proper (a). It was never yet doubted, but that this court 
might remove all common nuſances, or any thing done to the 
prejudice of the public (5) ; and certainly a greater nuſance to 
the government cannot bi than for theſe perſons to continue in the 
enjoyment of their fellowſhips in oppoſition to the laws, and 
contrary to a politive ſtatute which has made this place void. 
In the nineteenth year of Richard the Second a writ was directed 


to the chancellor of Oxford to expel Loilards (c), and particularly 


(a) 4. Inft. yr. Year Books (5) 2. Hawk. h. C. ch. 3. f. 3. 
7. Hen, 4. p!, 19. 8. Hen. 6. pb 29+ () See Riley's Plac, Parliam. 697. 
| a man 
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Tux Kire a man mentioned in that writ; ſo that it was then allowed to 
an» , remove an ill man, and it was obeyed by the univerſities; and this 
Ra may be an anſwer to the objeftion made by the counſel on the 
Coll. e, Other fide, that a mandatory writ has been often granted to reſlote, 
causing. but never to turn a man out of his freehold, As to that part of 
the return which ſets forth the ſtatutes of Edward the Third, it is in 
the nature of a demurrer, by which they would diſpute the juriſdic- 
tion of this court to grant the writ ; it is to deny the ſtatute of 
4. Vill. & Mary to be an act of parliament, or that. it is lex terre; 
but it is by this law that the avoidance is made; and if a mandamus 
will lie to reſtore a man to a place of which he is diſpoſſeſled, 
it will lie as well to turn out ſuch who are actually deprived by the 
law cf the land; and in ſuch caſe it would be to no purpoſe to call 
them in to anfwer, or to have a trial per judicium parium ; for the 
act itſelf is a ſufacient conviction, of which they are bound to take 

notice, | 


Then as to the return of the viſitatorial power, vix. that for that 
reaſon 4 mandamus would not lie, it was faid, that it has been 
often ſettled to the contrary. 


It is true, that where Jocal ſtatutes are made to puniſh offences, 
ſuch are properly cognizable by THE vis1TOR, and this court does 
not uſually interpoſe; but this is an offence made by act of parlia- 
ment, which neither the viſitor, nor the maſter, nor the fellows of this 
college, are proper judges to determine. 


*[ 241} * It is objected, that this is a peremptory writ, commanding 
the thing to be done, without ſaying vel cauſam nobis ſignificetis, 
Sc. : but it is faid, that theſe perſons had not taken the oaths, 
fecut 1 and there are ſeveral precedents to warrant this 
form; but none were mentioned. 4 
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_ Cura. This ſtatute of 1. Vill. & Mary, c. 8. has a refer- 
ence to that of 7. Fac. c. 6. ; the one appoints the oaths to be 
taken before ſuch perſons who by any act were authorized to 
tender the oaths of allegiance now abrogated, and by the other the 
fellows of colleges guatenus fellows are obliged to take them in the 
| ball, before the preſident ; and therefore the members muſt 
and ought to take notice of ſuch public acts done in their col- 


lege. 


This cannot be taken to be a peremptory writ, becauſe it ſets * 
forth the fact ficut informamur, which words muſt go to the 
whole; and ſuch a conſtruction muſt be made when the writ is 
grounded upon a ſuggeſtion as this is, but when upon a judgment 
then it is otherwiſe. - 

THE v1sITOR is made by the founder, and is the proper judge 
of the private laws of the college; he is to determine offences 

ainſt thoſe Jaws. But where the law of the land is diſobeyed, 
this court will take notice thereaf notwithſtanding THE VISITOR 4 

2 0 
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and in this caſe the proper way to put it in execution is by this Tas Rive 


| And Quaicw 
writ of mandamus. > Ws 
Sed adjournatur (a). + : ST. Joux 
Cortrer, 

CAU saber. 


Nor, It was objected, that the return was not ſubſcribed by It a mardamus 
any perſon, neither was THE COMMON SEAL of the college affixed de direfted 
to it, which, it was inſiſted, ought to be done, becauſe without it ue head of a 
non conſtat de 2 againſt whom to bring an action if the return ,,. ION 
ſhould be falſc. But iT was HEED, that the ſeal was not mate- i, good, though 
rial, becauſe the writ was directed to the head of the college by neitherſubſcribed 
name; therefore he is the perſon whois to make the return, and, dy him, nor un- 


by conſequence, the perſon againſt whom the action will lie if the 2 the common 
return be falſe (J). 5 8 
Ld. Ray. 126. 564. 1. Sk. 192. 


(a) This caſe was argued acain in the law be executed, and a maxdam 5 is 
Trinity Term 6. Will, & Mary; and the proper writ, 8. C. Skin. 549 3 
Tx: C-unxT being of opinion, that the but as it did not appear but that the 
fellows who were ordered to be moved filiows might have taken the oaths re- 
ooght to have been parties, retuſcd, for quired at the quarter ſeſſions, they refuſed, 
this cauſe only, to grant @ perempiory on theſe points alſo, to grant a peremp- 
mandamus. AS 0 the other objecten, tory mandamus, S, C. Comb. 283. 
the Judges ſeemed to think, that the writ (5) See the Mayor of Thetiord's Caſe, 


was proper enough ; for it is the duty 1. Jail, x62. i pal 
of the court of king's bench to fee that 9 poues 


Waples againſt Baſſet. | Caſe go. 


A SPECIAL acTion UPON THE CASE was brought againſt A declaration ig 
the defendant for not keeping of A BULL and A BOAR ; and ** n for 
upon a demurrer to the declaration theſe exceptions were taken "i*{c2iance in 


not Ke-ping a 
to it: bull mait ſtate 

FixsT, He did not ſet forth that the defendant was obliged to Wen sdente 
keep them; either by cuſtom, preſcription, or otherwiſe. 2 — 2 

SECONDLY, Neither has he alledged any particular loſs or . . — 
damage by his cattle not increaſing. by the negleck. 


THixDLY, Or that the defendant being rector of a church *- C. Skin. 399, 


ought to find @ boar in conſideration of paying of him tithes. . Rays _— 
For which reaſons the declaration was held ill. 28 569. 
90, 355. 


Hob. 189. 2.Saund. 116. Ld. Ray. 10911135. 11. Com. Dig. 800. 293. 5. Com. Pig. Pleader. (C. 38.) 


242 
“ Pearſon again Garrett. ck 91. 
Trinity Term, g. Will. & Mary, Rell 177. | 
OHN PEARSON complains of John Garrett, being in the cuſ- An Aon 
tody of the marſhall, &c. for that, to wit, Whereas the city of tought by 


. I, 0: oY 5 . the payee of a 
London is an ancient city; and alſo whereas in the ſame city, to e band * 


Which the drawer promiſes to pay to lin fixty guineas within two months a'tcr the drawer hall 
have married ſuch a perſon, carrot be ſuſtained unleſs a {gal confideration be averred ; for ſuch a 
note is not within the cuffow of m:robarts —5S, C. Skin. 398, Plowd. 308, 1. Salk, 129. 
8 Stra. 674. 3. Bl, Com. 446. 3. Burr. 1637. 1650. Bull, N. P. 274. 2+ Ld, Ray. 757. 
Sb, (g. Rep. 154+ 3 Bag. Abr, bob Gomy, 75. 313 

wit, 


Prancon | 
San rr. 
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wit, at the pariſh of Saint Mary le Bow, in the ward of Cn 
there is and hath been, from time immemorial, an ancient and lau- 
dable cuſtom, approved and uſed in the ſame, between merchants and 
other perſons inhabiting in the ſame city, namely, that if any perſon 
inhabiting in the ſaid city ſhall make any bill or note in writi 
— under his hand, —— — ſame bill or note he ſhou 

romiſe to pay an A any ſum of money at time or am 
— in the Ome bi or —— ſuch — who ms 
the fame bill or note, by the fame promiſe and conſideration aſore- 
faid, among merchants and other perſons aforeſaid, fo as aforeſaid 
uſed and approved, is bound to pay the ſame ſum of money in the 
fame bill or note mentioned to the fame perſons to whom promiſe 
of payment thereof by the ſame bill or note was made to pay the 
ſame at the time or times in and by the faine bill and note for 


payment thereof is denoted, according to his promiſe aforeſaid. 


AND WHEREAS, on the twenty-firſt day of Oober, in the fourth 
year of the reign of the Lord Milliam and the Lady Mary, the now 
Ling and queen of England, &c. at London aforeſaid, to wit, in the 
of St. Mary le Bew, in the ward of Cheap aforefaid, the fame 

ohn Garrett was a perſon reſiding in the city of London aforeſaid, 


and ſo there reſiding on the fame twenty-firſt day of Ofober, in the 


fourth year aforeſaid, in the pariſh and ward aforeſaid, by a certain 


note in writing, ſubſcribed with his own proper hand, promiſed to 


pay to the ſame Jobn Pearjon, or. his affigns, ſixty pounds (a) 
within two months nextafter the aforeſaid John Garrett ſhould be 
lawfully married to one Elizabeth Petty, that is to ſay, fifty pounds 
th for himiſ-lf the aforeſaid John 2 and ten pounds 
thereof for his wife. And the fame John Pearſon in fd faith, 
that the aforeſaid John Garrett afterwards, To wir, on the 
twenty-eighth day of February, in the fifth year of the reign of the 
faid lord the now king and lady the now queen, at London afore- 
faid, in the paridh/and ward id, to the ſajd Elizabeth Petty 
was lawfully married ; by which, and by force of the cuſtom 
aforeſaid, the aforeſaid John Garrett became bound to pay to the 
faid John Pearſon the faid ſixty pounds, according to his promiſe 
aforeſaid ; and thereupon, in confideration of the premiſes, the 
aforeſaid Jebn Garrett, then and there, To wir, on the aforeſaid 
twenty-eighth day of February, in the fifth year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, undertook, and 
faithfully promiſed the ſaid John Pearſon, then and there, that he 
the ſaid John Garrett the aforeſaid ſixty pounds to the _ 
Pearſon, within two months next after the marriage aforeſaid had, 
well and truly to pay and fatisfy. Nevertheleſs the aforeſaid 
. Garrett, not ing his promiſe and n aforeſaid, 

t contriving and fraudulently intending the ſaĩd 7e Pearſon 


in this behalf craftily and ſubtilly to deceive and defraud, the laid 
ſixty pounds, or any part — to the ſaid John Pearſon hath not 
yet paid, although to do it the ſaid John Garrett aſterwards, ro 


n the original it is, . ſexagints * ſcore pieces of ante twenty Qhillings 
« pecias anni exncti; Aue, thres- , pieces of gold. 


WIT, 
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T, on the ſecond day of May, in the fifth year aſoreſaid, at Pr Ante 
ys 44 aforeſaid, 2 pariſh and ward aforefid* by the ſame 2 
n Pearſon was required; but the ſame Jobs Garreet to paß * 
im the ſame, or him for the ſame hitherto in any wiſe to fatisfy 
hath altogether refuſed, and yet doth refuſe. Therefore the ſaid 
1 Pearſon ſays, that he is thereby injured, and hath received 
to the value of one hundred pounds. And therefore he 


To this declaration the defendant demurred, and the plaintiff 
The action was brought upon a note for the payment of ſixty Stra. 516. 9. 

ineas when the 2 ſhould marry ſuch a perſon, ar. i 762, 1152. 
which the plaintiff declared, as upon a bill of exchange, ſetting 1217. 1271. 
forth the cuſtom of merchants, &c. 


The exceptions taken were, vix. that the plaintiff does not aver 
that he was @ merchant, or that the note was made ſecundum con- 
furtudinem mercatorum 3 neither has he laid any conſideration (a), 


+ This is not ſuch a cuſtom amongſt merchants of which this # [ 244 ] 
Court is obliged tos take notice as part of the law of the land; 
for in truth is no ſuch cuſtom ; it is only an agreement 3 268. 
founded upon a brokage, and therefore cannot be within the 19, mod. 266. 
cuſtom of merchants ; neither was there ever yet precedents 294. 
to pay money upon ſuch a collateral contingency. It is no more 21. Mod, 180, 
than a voluntary note given with a preſent conſideration ; and if 12. 8 15» 
ſuch ſhould be allowed to be within the cuſfom of merchants, 36. 3**: 
then every thing which is given without a conſideration may be as 
— Gee cuſtom; which would quite change the law. 


E contra. The queſtion is, Whether this cuſtom be good or LA. Ray. 175. 
not? It is ſufficiently alledged in the declaration; it is not laid to 281. 744+ 755 
be inter mercatores only, but inter alias perſonas refidentes, &c. ; 1481. 
and if ſuch a cuſtom can De goods then it is admitted to be fo by 
the demurrer. Dr. Witherley's ſon brought the like action upon 
a note; and he was à gentleman, and no trading merchant, but 
travelling into France, and had judgment, which was affirmed 
in the exchequer chamber (5). No reaſon can be offered why 
ſuch a note ſhould not bind as well as a bond, fince the conſidera- 
tion for which it was given was very juſt ; for it is lawful for one 
man to help another to a wife, | 


Tux CourT. If the note had been given 2 of commerce 
u 


it had been good, but to pay money upon ſuch a contingen 
cannot be called crading, and therefore not within the cuſtom of 


(a) See the firſt volume of Mr. on- (5) Sarsfield v. Witherley, 1. Show. 
blanque's Edition of Barlow's Treatiſe 125, Cemb. 46. 2. Ventcis, 292. 295- 
of Equityy P. 3349 335+ il. Holt, 113. . 

Judgment 


Pran, 
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Judgment was given for the defendant (a). Sith nas 


(a) By 4. & 4. Av. c. 9g. All notes 
« in writing figned by any perſon, 
<« whereby ſuch perſon ſhall promiſe to 
n pay to any other perſon, or his order, 
« or unto bearer, any ſum of money 


mentioned in ſuch note, ſhall be taken 


« and conſtrued to be due and payable 
«© to the perſon ro whom the ſame is 
* made payable, and ſhall be affignable 
„ or indorſable over in the ſame manner 
« as inland bills of exchange are or may 
« be according" to the caſtom of mer- 
4 chants ; and the perſun to whom ſuch 


© money is, oy ſuch note, made pay- 


« able, may maintain an action for the 


% ſame as upon an inland bill of ex- 


% change, drawn according to the cuſtom 
« of merchaats, againſt the perſon who 


«4 figned the ſame ; and the perſon to 
* whom ſuch note is indorſed may 
«* maintain his ation for the money, 
« either againſt the drawer or any of the 
* indorſees, as in caſes of inland bills of 
* exchange.” This act, being for the 
benefit of commerce, is to be liberally 
conſtrued, 3. Wilſ. x. 1 but no notes 
are within the benefit of it, unleſs they 
would, as bi/ls of exchange, have been 
within the cuſtom of merchants. Martin 
v. Chauntry, 2. Stra. 271. Bull, N. p. 
273. Joſceiyne v. Laſſere, Fort, 281. 
Jenny v. Hale, 8. Mod. 265, Jeffes 
ries v. Auſtin, 1. Stra. 674. Kyd on 
Bills of Exchange, 33. to 37. ; and ſes 
Beardſley v. Baldwyn, 2. Stra. iti, 
in point, 


*[ 245] ? 
_Caſe 92. Gale againſt Till. 


Eexecutors and AN ADMINISTRATOR brought a torit of error to reverſe a 
TS judgment againſt Hingſelſ; but the judgment was affirmed. 

Sina ton, A motion was now made that he ſhould pay cots, becauſe it was 
are not liable to his own fault to bring a writ of error to delay the plaintiff, and to 
colts 8 put him to charge; and where an — 2 is guilty of any 
— us wrong or injury done, which lies within his own knowledye, 
ed; bot in ſuch and which he might prevent, there, if judgment be againſt him, 
caſe, if they are co/{s muſt be paid. As if an adminiſtrator ſhould bring trover 
defenaanrs inthe and converſion for the goods of the inteſtate, and the converſion 
— ( happens to be after the adminiſtration granted, and judgment 
cofts in error. againſt him, in ſuch caſe he ſhall pay coſts (a). It is true, there 
1 is a caſe reported by Jus ric CROKE wherein the law was held to 
8 * be otherwiſe (5) : the caſe was thus, viz. An executrix brought 
S. C. Comb. à Writ cf raviſhment of ward, and iſſue being joined upon the 
22s. tenure it was found againſt her; three Judges held that ſhe ſhould 
5. C. can. not pay coſts, of whom the reporter ſays that JusTics HuTToON 
or Skin. 4oo. Was ohe but that Judge, in his own Reports, declares himſelf to 
1. Mos. 77. be of another opinion in the fame caſe (c), with whom, Jusricx 
3. Vent. 166. YELVERTON agreed, that coſts ſhould be paid; and their reaſon 
D. K. H. 373.--was, becauſe the action was brought by the executrix upon her 
367- own poſicthon, and for an injury done to herſelf by taking ava 
— — the ward, whole marriage did belong to her; ſo that this can be 
1. Bac. Abr. 218. 518. 523. 3- Com. Dig. Ccits** (B.). Run. Eject. 147. 2. Bac. Abr. 446. 


() Atkey v. Heud, Cro. Car, 219. 
S. C. Jones, 241. Worfi:id e Wor- 
f= ld. Latch. 220.— ce aifo Comy. Rep. 
162. Cab Pr. C. . 6. Barnes, 132. 
B. R. A. 204. Tidd on Cofts, 45. 

(5) Peacock v. Steer, Cro. Car. 29. 
See allo 3 Lev. bc. 6. Mod. 54. 


() S. C. Hutton, 78. under the name 
cf Townley v. Steel, where it appears, 


that the plaintiff, after evidence, was 
nonſuited, — But fee Eaves v. Moccato, 
T. Selk. 314. Barret v. Winchcombe, 
Co. Ic. 361. Fetherſtone v. Attybone, 
Cro. LI. z. o 3. and Hullock on Costa, 177. 

neo 
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no authority againſt the nayment of coſts in this caſe, All the 


caſes which mention coſts not to be paid by an executor or admi- 
niſtrator are where the action is xo; in the right of another, 
viz. upon contracts C4), —4 (5), or other ſpecialties (c ), 
or things made to the teſtator himſelf, and for which the executor 
brings the action; but where the ſuit is founded upon their own 
contracts, and a verdict againſt them, or they ſuffer a nonſuit, they 
muſt pay coſts (d). WR 

E contra. The j t againſt this executor is in autre 
drait, and therefore, as it has been ſaid, no coſts ſhall be paid ; 
it is a recovery de bonis teftatoris, and the writ of error now 
brought cannot be called an action in his own right; for it is to 
reverſe that judgment, and to have a reſtitution to the teſtator's 
eſtate, not for his own uſe, but for the performance of the will. 
The authorities cited on the other fide are not applicable to this 


matter; they only prove that coſts ſhall be paid by an executor - 
where he declares upon an immediate tort done to himſelf, and 


found againft him ; butthis writ of error is brought to have relief 
in the teſtator's own cauſe. 


Curia. By the ſtatute of 3. Fac. 1. c. 8. it is enacted, 
« That no execution ſhall be ſtayed by a writ of error, unleſs 
« the plaintiff in the faid writ give bail to the plaintiff in the 
« action in double the ſum recovered, to pay the debt, and da- 


GA 


« mages, and ® coſts, if the judgment ſhould be affirmed.” It [ 246 ] 


is always held, that an adminiſtrator who brings a writ of error 
ſhall not give bail Ce), though he is not exempted by the ſtatute ; 


neither ſhall he pay coſts in this caſe (F). 


(a) See Cro. Jac. 2294 2. Bulſt. 
261. 2. Stra. 878. 3. Will, 24. 
3. Bur.. 1586. Sayer on Coſts, 97. 
Tidd on Coſts, 44. 


(5) Hayworth v. David, Cro, Jac. 


on a trover and converſion in the teſta- 
tor's life-time, and alſo on a trover and 
converſion after his death, and the evi- 
dence offered is only applicable to the firſt 
count, he ſhall not pay cofts though he 
be nonſuited z but if a plaintiff name 
himſelf executor when he need not, and 
fail, hs ſhall pay cots, Cockeril v. Ky- 
naſton, 4. Term Rep. 277, See alſo 
' Latch, 214. 8. Mod. 109. 3. Salk. 
105. 2. Stra. 785. 1107. . 

() Coan v. 


Sid. 368 
1. Lev. 245. | 
1. Vent, 166, 8. tern v. Wyane, 


B. R. H. 30). 2. Stra. 1072. See 
alſo Cro. Car. 59. 1. Bult. 284. 
Lit, 3. 4. Burr, 1928. 

(f) S. c. 3. Lev. 375. 8. C. Carth. 
281. C yt, chat che adminiſtrator in this 


ciſe was deſendant ; but in S. C. Comb. 
228. it is ſaid, that he was plaintiff in the 
court below, with which S. C. Skin. 40c. 


ſeems to agree; and all the Reports agree, 


that the Court held he was not liable-to 


coſts. In Eaſter Term 2. Geo. 2. how- 
ever, where an executor was defendant, 
and judgment was given againſt tum_de 
bonis propriis, which judgment was at- 
tirmedon error, Lon Hazpwicks held, 
that the caſe of bail did not govern in 
caſes of coſts, and that executo d and ad- 
miviſtrators being, when defendants, lia- 
ble to coſts in original actions, are alſo 
bable ts coſts in error, Caſwell v. Nor- 
man, 2. Bar. K. B. 459, 2. Stra. 977» 
So alſo in Hilary 31. Geo. 3. where judg- 
ment de bonis teſtatorrs was given againſt 
an <xecutor, and on error the judgment 
was affirmed, the court of common pleas 
unanimouſly adopted the diſtinRion, that 


executors and adminiſtrators, eu plain « - 


tiffs, are not liable to coſts in errer, but 
that when they are defendants they are 
liable; becauſe as pi they are not, 
but as defendants the, are, liable to colts 
in the original afian, Willams v. 
Ryley, 1, H. Bl. Rep. 566. See alſo 
6. Mod. 92 Bull. N. P. 371. 
1. Wilf, 172. 2. Term Rep. 477 
Hullock on Colts, 174. 


Caſe 93. Ellery againff Hicks and his Wife. 


SSAULT Ann BAtTERY was brought by original againſt 
ginal is good, huſband and wife. In the writ there was but one ba 

„ mentioned, and the plai iff declared upon two, v1z. one made on 
is recited in the firſt, and the other on the ſecond of January; and that the 


Io in the decta= pleaded, as to the ſetting on of the dog not guilty, and as to the 


It was now moved in arreſt of judgment, and the exceptions 
taken were, | 


FiesT, The action is brought by original, in which there is 
but one battery laid, and two in the ion, and fo there is a 
lain variance.—But this exception was diſallowed, becauſe the 
— thall not take advantage of an ill original without de- 
manding oyer of it, which he had not done; beſides, it is only b 
way of recital in the declaration; it is like attachiatus fuit (a 
which is naughtin an action of debt, but being only a recital it has 
been held good. 
Difcomtinuance SECONDLY, There are two batteries laid pp declaration on 
of pleading ſeveral days, to which the defendant pleaded jon aſſault, Ic. and 
helped by the the plaintiff has replied but to one, viz. die et 3. de injurid 
à̃ proprid.— This exception was alſo diſallowed, becauſe it is 
— — fi diſcontinuance, and helped by the verdic (b). It had — 
11. Mod. 171. otherwiſe upon a demurrer (c ). | 
14 Ray. 1209. So the plaintiff had his judgment. 
1220. 1523. Filzg- 96. 174- 375. $- Com. Dig.“ Pleader” (C. 14.). 
() Cro. jac. 103, Cro. Car. g1. (e) Yelv. 65. t. Saund. 338. 
and Brown v. Morgan, Fort. 341. 3. Com, Dig. Pleader (E. 2.) 
(5) By the ſtatute 32. Hen, 8. c. 30. | 


See 4. Co 62. 1. Com. Dig. 
„mem (I.). ä 


= 
{247 ]  *® Dighton againſt Granvil. 


1 A JUDGMENT was obtained in the reign of KinG Jaun, 

$53- 794-879, in an action commenced in the reign of King CHARLES 

$200 " THE SECOXD, and debt was brought upon the ju in the 
court of king's bench after a writ of error al which writ 
was, «© QUIA in recordo et proceſſu ac etiam in redditione judicii 
« Joquelz que fuit in curid nojſtrd, c.“ 


The judgment and continuances being in King James's reign, 
and the writ of error ſuppoſing all to be done in tempore regis nunc, 
an objeQion was made, that the record was not well removed, 
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ſor it ought to be © in redditione judicii lguele a 
« nyper regis,” becauſe the Joquela was . pac 
But PEMBERTON, Serjeant, inſiſted, that this was amendable 
the ſtatute of $. en. 6. C. 12. eſpecially ſince the word 

« huela might extend to the whole. | | 


And it was amended accordingly. 


Taxn the defendant pleaded u a writ of error dependin 2 ** 
the record certified into THE EXCH * 2 * 
C — «jake 

ment, the de- 


It was now argued for him, that this is becauſe ſendent cannot 
will ie in the court of king's bench after 2 Sor tte eee 
and fo it has been adjudged. The reaſon is, becauſe by the writ of * = — 
error the tranſeri t only, and not the record itſelf, is removed ; for =nxx0x — 
if the judgment ſhould be afhrmed in the exchequer, the execution ing, and that 
muſt be awarded in the court of king's bench, where the record of dug ns 
the original ij nt remains (a). It has been an opinion, that 9 9s go 
I error be brought in the court of king's bench upon 2 judgment On 75 
obtained in the common pleas, debt will not lie upon that judg- 2 
ment in that court pending the writ, becauſe the record itſelf is . 
removed, and fo there can be no foundation for an action of debt ¶ 248 ] 
there ; but the reaſon is not the ſame in the king's bench, where the. _ 
record is not removed, but the tranſcript only, But even this opi- 14 
nion is againſt the old books, viz. In 4. Hen. 6.2 writ of annuity 3 W 
was brought, and the plaintiff obtained a judgment; the defendant —_ A 
brought a writ of error in the court of king's bench, and, pendin 3. C. Comb, 
that writ, the plaintiff brought an action of debt upon 5 — 922 | 
in the common pleas for a nemine pane in not paying the annuity Sp ka 
upon a day certain; the defendant pleaded the writ of error de- * —— 
pending; but a reſpondeas ouſter was awarded (5). . * So in 1 
Eofer Term, in the eighteenth year of Edward t e Fourth (6); . 
an action of treſpaſs was brought in the common pleas, and the „. 
parties were at iſſue whether the plaintiff was the defendant's 1 *$; 
villein or not, and it was found for the plaintiff ; thereupon the 1 
defendant brought a writ of error in the king's bench; and, pending C oe. 136. 
that writ, the plaintiff in the original action brought debt in the 43. 
common pleas upon the judgment; and it was then objected, '* 2 
that ſuch an action would not lie, becauſe there was no record of 1 
any ſuch judgment before the court, that being removed by the <a 3 
— * = the Judges were of the contrary opinion; for . Peer Was. 

f judgment, age removed, was in force cl] re- 7. — Was. 

Curra. At the common law, before the ſtatute of Weftmin- Coy, 341. 
Aer the Second, if execution had not been ſued upon a ju gent 22 
* any perſonal action within a you and a day, the party muſt 2 * 
have brought an action of debt upon that judgment; for he 5- Com. Dig. | 
2. W. . 
0 39.) 4. Bac. Abr. 681. Ts Term Rep, 273 


(s) 1. 80. 246. | 
(Jr the Year Book ;. Hen. 6 pl. 31. 400 18. Liu. 4 pl. . 
Vol. IV. > = Pre” 
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PDrcenrox could ſhave no ſcire facias upon that —_ a); but now 

Gi . onlhare sf fc 5 by giving the ſeire facias and 
Ye n — ery held, that u 4 
& writ of error pending” lea in abatement to fuch 
fore . But of Ne . a has N over-ruled ; it 
that if there be a judgment precedent to «a ſtatute 
from the — perſon, who dies, and afterwards a writ of erpor 
is SOR upon the judgment, and, pending that writ, the 
; pon that ſtature is paid, and there is enough remaining 

1 a. — te judgment er tor, the firſt payment to the K 
7 nixee is good, uſe by e 


judgment was ſuſpended. rden 
ut in this caſe the ami H er was held good; and afterwards che 
was ruled to anſwer over (5), | 


2 _ Hultack on Cofts, 302. and circumſtances, ſtay the EOS A in 

* "the cults there cited. the action until the writ of error de de. 
; ' (6) Bur--atthough 2 writ of error termined, © See Taſwell . Storey, 

"<<, pending cannot be pleaded to debt 4. Burr, 2464. Grebd v. Abbey, 

on 2 judgment in the king's bench, Ro- Cowp... 72. _ Entwiſle v. Shepherd, 

pers v. Mayhoe, Carth. 1. Abdy vy. 2. Term Rep. 78, Chriftie v. Richard- 

Buxton, Cort) tyr. 736. becauſe the fon, 3. Term Rep, 78. Pol v. Char. 


: WIN #ranſeript only, in not the record delt, nock, 3. Term Rep. 70. Kempland v. 
5 is removed, Adams y. Towhknſon; x. Sid. Macaviey, 4. Term Rep. 416... Eins 

4 8. ane. nen the 

Cate 95. "3s The King and Queen ayainſ? Waite. un 


MOTION was made to quaſh” inquiſition for a forcible 
A inquifiron : | 
88 entry. The exceptions were, Wa 

wy is » Pf. an Fer, It is faid, per facramentum dutdecim Sc. i 


ä— then the time and place are not Tufficiently aſpertained che AL bn 
axd there ſworn Cannot be becauſe the fact may be committed above a year 
and wad And a caſe in Dyer (a) was cited for this purpoſe, viz, In 
bed. _ * mou 5a of Edward the Sixth * one Buckler was indicted and 
*[ 2 249 * for murder in the court of king's bench, de e quod ſuch a 
2 Motif. af and year, at ſuch a 2 made an aſſault upon H. et ipſum 
aye”, . i quodam cultello, nice percuſſit accidit et murdravit, 
235- 273. without ſaying adtunc et thidem ; and this reaſon the indict- 


12 * 477- ment was adjudged to be iN: 
Sol 243. 474. But notwithſtanding this authority the exception was not allowed | 


Ray. 442. in this caſe, becauſe it is not material here to thew the place, &c. 
424: $22. 956 for the party could not be amoved ſo as to e the defendant guilty 
| of a forcible entry from any other place but from the land. 


An” abet | SECOND EXCEPTION. By the ſtatute of 8. Hen. 6. c. g. 
for forcible entry reſtimation ; is to be granted where the tenant of the freehold only is 
2 tate: put out of poſſeſſion; and the ſtatute of 21. Fac. c. 15. makes no 
fe * Was r akeration of any former law, but only grants reſtitution where 3 
88 (a) Dyer, 69. 3. Dat fee the argy- Sce alſo 3. Hawk. P. C. ch. 25. . 8. 
m nt ia Vaux Caſt, 4. Co. d. here Rex o. Morris, 2. Sta. got. 

Buckkr's Cafe is denied to be kw. 


a. AM 


* 


N SSS 
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termor for 2 &c. is put out of poſſeſſion. Now in this caſe Tux Kine 
it is not aid that the tenant of the frechold was ouſted, but that — 2 
the leſſee for years was ouſted ; and it was compared to a cafe in was, - 
the king's bench, in Michaelmas Term 28. Eliz. viz. There was 
2 leſſee for years and a reverſioner, and an indictment was brought 
upon this ſtatute, ſetting forth, that the defendant expulit et diſſei- 

it him in reverſion, et quendam J. S. tenentem expulit, which laſt 
word was applied to both, and two cannot be expelled where but 
one is in poſſeſſion; and therefore it ſhould have been, that the 


tenant of the freehold was diſſeiſed, and the leſſee for years ex- 


pelled. | : 
And for this reaſon the indictment was held to be naught by 
Dor EN and EYRE, Fuftices, ceteris abſentibus, 


Griffith againſt Harriſon. Caſe 96. 


THERE was a covenant in an aſſignment of a leaſe, & that the To covenant for 
« aſſignee ſhall quietly enjoy, &c. free and clear of and from eee free 
« all arrears of rent.” An action was brought upon this covenant, jon "net ” 


and the breach affigned was, that the rent was arrear, and not defendant deli- 
be paid,” . vered woney to 
þ the plaintiff, «4 

The defendant pleaded, that he left ſo much money in the hands inteatione to pay 
ef the plaintiff ed intentione to pay it over to the leſſor in diſcharge t to the leſſot, 
of what rent was then in arrear, &c. is good. 

And upon a demurrer to this plea it was held good, notwith- . C. g. 397+ 
ſtanding the objection that the intention was put in iſſue; for if it 5 
had been ad ſoluemndum, it would have been good; and in this caſe 2. WIH. 24. 
the plaintiff might have replied, non religuit, &c. in manibus ſuis Ob. E. R. 


6 ſolvend. c. | : — 1194. 
| 3. Com. Dig. Pleader” (E. 34). (8. V. 13+). 1. Bac. Abr. 581. 
*[ 250 
Perry againſ{ Odingſell. Caſe 97. 
PADEBITATUS ASSUMPSIT for payment of money upon To an ii 
a note, and on a certain day. 8 


The defendant pleaded in bar, that after the day of payment cannot plead, 
was incurred, he paid ſo much money in ſatisfaction of what was I 
es we 2 | much in ſatiſ- 
And upon demurrer this was held to be no good plea, becauſe Aion. 
after the action is veſted you cannot your exoneravit; for payment Ante, 88. 
pro the day is good by way of diſcharge, but not by way of ſatiſ- 1. Roll. Abr. 
action. 32. 
Cro. 483. 

1, Com. Dig. A ſſumpũt“ (OG.). 1. Com. Dig. „Accord“ (B. .). 5. Com. Dig. 4 
(z. G, 15.). $. Term Rep. 141. f "x > | 
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HILARY TERM, 
The Fifth of William and Mary, 

+4. Bk 

| The King and Queen's Bech. ich, 


$i John Holt, Kat. Chief Fuftice. 
Si- William Dolben, Kt: 
Sir William Gregory, Kut. 1 
Sir Giles Eyres; Kut. | 
Edward Ward, Efq. Attorney General. 

Sir Thomas Trevor, Kur. Solicitor General. 


| ' Bb ,ex 
Þ Benſon againſt Scott. 4 2 
[ECTMENT for copyhold lands in Eſcr. Upon not A copytota 
Fi 2 the Jury found a — the ſub- > —. 
whereof was, viz: as to acres mentioned in d on a condi- 
te decliracion they find the defendant not guilty, and as to the re- 799 u be wid 
ſidue aer find tht t was pare] of th manor of Witherfield in 1, mnt of 
the county of Eſſex, held of the ſaid manor by copy of will, on non- 
dourt-roll, & ci before the ejectment brought, vir. on the performance of 
tird day of Obey i690, Scott Ea to him and his be condition. 
1 copy 0. r op of che lands in queſtion, and . 
did day ſurrender it into the hands of the Fan 
2 by ＋ of Edward Barker and Joba Pryor, two be; forby the 
cuſtomary tenants of the faid manor, to the EB Coats, — of — 
{rd and her heirs; n bay aft 24 
one hundred and ſeventy-five pounds upon the twenti — 
Aug followi They od that the furrender was d ul N only of 
ſented at the next court in the life-time of the ſaid Samwe Scott, whichi ter ba 
aud that he did not pa het ed har Fe or at any time be- * d died failed 
fore or ſince ; that be ded ba Scot the defens S C. 3. Ley; 
Vent was his 91480. 2 3 the death of the ſaid. 333. 
Comuel Scott, . 


$.C.Comb.z 
JC. Skin. 406. 8. C. Carb. 273. 8. C. 13, Mod. 49. 8. c. Holt, 260. 1. Rai, Adr. gel- 


Tok, 
4x; Qz. * lands 
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Brnsow lands, * and ſurrendered the ſame to the uſe of Richard Scott, 
—— the leſſor of the plainzif, 2. was * Jaw o Samuel Scat, 
rand that the faid Richard Stott was admitted, &c. Fhey find the 
duſtom of the manor, that if any copyholder die ſeiſed of copy. 

hold lands having a wife at the time of his death, that ſuch wife 

' ſhall hold the id lands during her wilowbord for het Fes bench; 

then they find that the 10 art ba 4 was holy to all the 

copyhold lands of which her huſband died ſeiſed, to hold the 

ſame during her widowhood, and that ſhe is till a widow : they 

find that the leſſor of the plaintiff made a leaſe to him, &c. and 
. bim, and to made a, general conclu- 


The queſtion upon this ſpecial verdict was, Whether the ſur- 

renderee, though admitted alter the death of Sami Scott, the ſur- 

. renderor, ſhall hold this eſtate againſt the widow, who was thus 
entitled by the cuſtom of the manor ? oo 


It was argued that he ſhall, - er. | 
| Firsr, Upon the conſtruction of the cuſtom itſelf, which is, 
that the widow ſhall enjoy the land is the fame manner as her huſ- 
band held it in his life · me; but he might alien or extinguiſh his 
right; if ſo, that which will determine bis eſtate, will likewiſe 

put an end to her title. e 

SECONDLY, From the nature of copyhold eſtates; for admit- 
tances to ſuch eſtates ſhall have relation to all mefne acts; and 
therefore the admiſſion of the ſurrenderee in this caſe ſhall have 

relation to the ſurrender; but if no admittance had been 
the very acceptance of the rent by the lord after a ſurrender is an 
admittance'in law of him to whole uſe the ſurrender was made (a), 


To prove thefe two points a caſe was mentioned which was 

adjudged in the king's bench in Hilary Term in the fifteenth year 

of Charles the Second f The cuſtom of a manor was, that the wife 

of a copyholder dying ſeiſed ſhould have her widow's eſtate ; it 
2. Vent. 564. happened that in the tenth year of Charles the Firft a ſtatute of 
609. bankrupt was taken out againſt the copyholder, and the commil- 
8. Mod. 3<2. fjoners fold the eftate by a deed of bargain and fale enrolled; in 


3 the twelfth year of Charles the Firft the copyholder died; and 
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. 1. Wms. 16. his widow was admitted, before the bargainec, who thereupon 
J 280. 330. brought an ejectment; and it was aJudg that by the conveyance 
— 125. the eſtate was veſted in the bargainee before admĩttance; which 

©Lit. 39. 


proves that a copyholder may extinguiſh his 1857 ſo as to hind the 
253] eſtate of the widow; in which caſe'it was alſo held, * that afier 
2. Vern. 367. the bargainee was admitted it had relation to the ſale, and ſhould 
583. 650. diveſt the widow of that right which the might have by the cuſ- 
10. Med. 163. tom. If there be two joint-tenants of a copyhold, and one ſur- 
12. Nad. 295. render out of court to the uſe of his will, and deviſe his moicty 

g (. Roll. Abr. 505. 3. Bulſt. (3) Parker v. Edith | Blecke, Cro. 

2145 5 124 . 568. a ; 
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Hitary Term, 5. William Mary, In B. R. 
io a ſtranger, and dies, and afterwards this ſurrender is preſented at BT 
the next court; &c. the deviſee ought to bę admitted, for by the 
farrrender and preſentment the jointure, was ſevered, for the land 
was bound by the Turrender by way of relation a). The beir 
and the widow are both by cuſtom, and the widow's eſtate is no 
more than a continuance of her huſband's: een ee 

E contra. The widow's title cochmences from her marriage, and Ly 
ſhall not be defeated by any ſubſæquent act done by the huſband = 
after the coverture. The caſe of a bankrupt copyholder is not 
a; all pertinent to this, for the widow, yas diveſted of her eſtate 

becauſe. her huſband did not die ſeiſed, the eſtate being ſold 
before his death; It is true, an admittance refers to the ſurrender; 
and likewiſe to all acts between the parties, but not to a third 
perſon, as the widow is; it ſhall never relate to deſtroy a prece- 
dent right, which is not conſummate till the death of her huſband: 
If 2 man marry, and afterward make a bargain and ſale of his 
hund and die, then the deed is enrolled, the wife in ſuch caſe ſhall 
be endowed. Now nothing paſſes from the ſurrenderor.till the ad- Ld. Ray. 639. 
mittance of the ſurrendetee (6) : fof till then neither the lord him- 746. 
{6 or the perſon to whoſe uſe the ſurrender was made; but only 
the ſurrenderor continues in poſſeſſion; ſo that the plaintiff in this 
caſe has but an inceptive title, and therefore ſhall not defeat the 
widow. « 4140 

Cuxra. The widew's title does not commence by the mar- 
rage ; if it did; then the huſband could do nothing in his life-time 
to prejudice itz but it is plain he may alien or extinguiſh his 
right, as in the cafe of bankruptcy before mentioned; . The free- 
bench grows out of the eſtate of the huſband; and it is his dying 
ſzifed which gives the widow a title; and as the huſband had a 
deſeaſible eſtate, ſo the wife may have her free-bank defeated; » 

* There is no difference between this caſe and that of joint- # [2 54 ] 
tenants of a copyhold; for as by a ſurrender by one joint-tenant 
and a preſentment thereof the jointure is ſevered, and the eſtate f 
is bound by the ſurrender by way of relation; ſo in this caſe the 

admittance ſhall relate to the ſurrender, and the eſtate is thereby 
dveſted (c). | Den * | | 

Judgment for the plaintiff, alſente Gxtoory, Fuſtice, ' WEST Ys 

(e) Co. Lit. 59. (+) See the caſe of Saluſbury v. Hurd; 

(5) Cro, Eliz. 349.  Yelv. 16. Cow per, 481. ö 

Combs agaiaſ Talbott, 1 43 +4 Cale gg. 
Mit hacimas Term; 8. Will. & May. le g 
Dr FOR RENT upon à demiſe of a houſe and lands at the To debt for rent, 
rent of nine pounds a- err n 8 of mil 
. a8 tO 

The action was brought for two years in arrear?// The defen- and A e 
dant pleaded as to the nine pounds part thereof nil debet; and 18 to mentis os to part, 
2 C. Salk. 218. S. C. —_ 12. Velv. 13. Cro. Eliz. 606. 5 = ; 

Com. Dig. “ Pleader” (E. 2), 1. 746. 1. Wil, 
22 (E. 2.) ay. 74 Wa. 314. 4. Term Rep. 194. 
Q 4 the 
| 
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' 71 Mod. 213. though pleaded as to 


Prohibition 
(F. 5) but afterwards 


Lon would not prohibit them in the caſe of Frogget the official of Welk 


Hilary Termy 5. William & Mary, In B. R. 

Coons the other nine he confeſſed the demiſe as laid in the dech. 
again ration, redde annuatim nine pounds for a piece of land called 
Tat nor. Coy pn ogy ee for other has, rad Gon 


21 Han. 7. pl. for another quoad ſhilli thereof a, 
14 Ray. 357. her;; and as to the reſt, n x 


part; and having likewiſe pleaded ni] debe 
Comy.222-562. that makes the plea double (a) ; for upon nil debet the defendant 
yiczg. 189. might give in evidence © zi habuit in tenementis;“ but by plead. 
Sera, 425- 496. ing © be owed nothing, the demiſe was admitted; and then 
ſaying the plaintiff had nothing in the lands, c. chat made the 
plea double and repugnant ; but he ſhould have traverſed the 
whole demiſe (5). a 


(=) See Collier v. Stipton, Year Bbok © any court of record, may, with the 

3. Hen. 6. fo. 19. 8. caſe 30. * trave of the ſame Court, plead u 
(5) By the 4. dun, c. 16. © any de- © many ſeveral matters as he ſhall think 

«© fendant or tenant in any ation or . necefſary for his defence.” 

« fuit, or any plaintiff in replevin, in 


Caſe 100. Johnſon again Oxendon. 


A profiler can- PROHIBITION was prayed to THE ARCHES, to ſtay a ſuit 


ſuc in tte 
W | commenced there for fees. 


for his fees, © Apainſt which it was faid, that they are the proper and beſt 
S. e. Comb, judges of their own fees, which generally ariſe by conſtitutions 
237. provincial; and for this reaſon a prohibition was denied in the 
ow — common pleas to a who libelled in the fpiritual court for 
4 Mod. 238. his fees (c); and for the like cauſe it was denied in the ki 
1. Salk. 333, bench in Hilary Term, in the ſixteenth year of James the Firft (a); 
2. Mod. 16. and the reaſon then given was, that it is juſt a proctot ſhould be 
Doug. 629. recompenſed for his trouble and charge, h a fuit was com- 
*[ 255 } menced in a court chriſtian for a * cauſe of which that court had 
6. Com. Dig. Mt an original juriſdiction. It is true, in Hilary Term 35. & 36. 

Gar. 2. the court of exchequer made a queſtion in this matter, 
they refuſed to grant a prohibition in the caſe of 
4" Bac. Abr. Stelton v. Lee (e) : and ſince that time the court of common 


v. Jeſſelin ( f ). : 


But on the other ſide it was argued, that courts of common 
law take notice of proctors fees; and to prove this they cfted Dr. 
Lake's Caſe (g), who, being a commifſary, was indicted for extor- 


tion for taking eleven ſhillings and for abſolving an ex- 
r exception was taken to the jnfid 


(6) Hoenon v. Wilſon, x. Mod. 263. (7) Hilary Term, a. Will. & Mary. 
8 Rep. 59- (7) 3- Leon. 268. 14. Ray. 105. 


TS : 8 
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Hilary Term, 5. William & Mary, In B. R. 5 
nent becauſe it did not ſet forth what fee was juſtly due, and for Janne 


is reaſon it was quaſhed. CHANCELLORS, . REGISTERS, and again 
— igey officers of temporal profit, whoſe fees do not relate W 


tothe juriſdiction of the ſpiritual court; there is a proper remedy 


at law to recover them; and therefore a prohibition was prayed. 

Cunia. It is cuſtom and not the authority of conſtitutions | 
which entitles proctors, Ger. to take fees, for which an aQtion' 15, Mea. 283. 
will lie at the common law, and therefore the ſpiritual court 12. Mod. 271. 
ought to be prohibited. * « kl dhe 7 2" en Þ 

The rule was, that they ſhould declare upon the prohibition (a), 

(«) So the caſe of Pollard v. Ger- that @ regifler, 1. Ld. Ray. 703. 1. 
rad, where it is admitted that prohibi- Salk. 333. 12. Mod, 606. 3 a pariſb 
tions bad been granted to ſtay ſuits in clerk, 2, Stra. 1108. an appariter, 


the ſpiritual court for prodifers fees, Dougl. 629. cannot ſue in the ſpiritual 
1. LA. Ray. 203. It is alſo determined court tor their fees, 1. Mod. 168, otic. 


Goodright againſt Corniſh. | | Caſe 101. 
PECIAL vzRDictT in eje&ment. The caſe was thus: John it a deviſe be 


to John his eldeſt ſon for fifty years, if he ſhould ſo long live (which 2, e, Caster, 


| term vas to commence after the death of the teſtator), and after the k. hz mig. 


determination thereof, then to the heirs males of the body of the live, to com- 
laid Fobn ; and for want of fuch iſſue, then to his ſecond ſon in tail, ence after the 
&c. remainder to the right heirs of the deviſor. The father died. at of the 


| Jebn, the eldeſt fon, ſuffered a common recovery of theſe ade, nn wh 


his body, and for want of ſuch ifſue to the defendant and his heirs, of the body 
* John died without iſſue; and Richard died leaving iflue a fon 1 the hd 4. 
of that name. | 2 ive, 

The queſtion was, Whether John the eldeſt ſon had an efate gu remainder 
tail by this deviſe ? If he had, then the recovery was well ſuffered mainier w 2. 
to dock that eſtate, and it ſhall be a good bar to the remainders. is void ; for it is 


Ir was ARGUED * the eſtate tail, that the nature of this en in estate 


z 


deviſe was by expreſs limitation for fifty years, ſo that what the foryears to ſup- 


eldeſt ſun had more, muſt be by implication ; for the term was port it. 

enly deſigned for him; but where the intent of the deviſor is ap- $. C. 2. Salk, 
t in the will, no conitruction ſhall be put upon his words, 226, 

as to make any eſtate ariſe by implication. The legal con- 5-©- Holt, 227. 
ſtruction of theſe words is to expuund the deviſe of the inheritance ** © Comb. 
to be an executory deviſe it cannot be @ remainder, becauſe a 3 C. Skin. 408, 
freehold muſt depend, and be ſupported by a freehold ; but here 8. C. 12. Mod, 
the particular eſtate being but a term for years, it is too weak to 52 | 7 
Ry. 3. Ante, 455, t. Co. 130. Moor, 488. 720. 3. Co. 20. Ray. 83. le. 
3. Ak. 774 3- Wüf. 237. 241, 4 Com. Dig. Eſtates" (B. 1 23 


4 Bac. Abr. 320. } 
lapport 
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Goodnrexr ſupport a remainder. This was the opinion of Dytz and Mis 
Gn, Woo, in Mich, 5 Elia. in the common pleas (a), that a fe- 
1 mainderin ſuch cafes was void, becauſe there is no perſon who carl 
| take preſently ; but if the leaſe had been made for life with a fe- 
mainder to his right heirs, then he would have a fee executed; {og 

that in this caſe Jahn cannot have an eſtate tail executed, becauſe 

che limitation 5 him by, way of remainder was void in its: creation, 
To prove that Job took up an ny deviſe, they cited Mat- 

thew Manning's Caſe (b), which was thus: Edward ng 
was poſſeſſed of a term which he deviſed to his wife for life, pay- 

ing every year ſeven pounds to Mattheto Manning, and at he 

death of his wife he deviſed it to Matthew, and made his wife ex- 

 ecutrix ; ſhe proved the will, but had not aſſets ultra the term to 

pay the debts of the teftator ; the executrix aſſented to the 

and paid it conſtantly to Matthero during her life; ſhe died inteſtate, 

and adminiſtration de bonis non of Rduurd was granted to Mad 

thetu, againſt whom a creditor of Edward brought an action, and 

upon plene adminiſtravit pleaded, the queſtion was; Whether the 

refidue of the term was aſſets in the hands of Matthew to pay the 

debts of the teftator? This matter was found ſpecially before 

g Cox t, Chief Juſtice, at Guildball; and upon arguing of it in the 
2 common pleas, W ALMSLEY, Fuftice, was at firſt of opinion, that 
| *[ 257] the deviſe to Matthew was void, becauſe the whole * term was 
deviſed to the executrix for life, who might have ſurvived the fame, 
and there was only a poſfibility that ſhe might die within the term 

and Matthew ſurvive, which poſſibility could not be limited by 

way of remainder ; but it was adjudged, that it did veſt in Mai- 

thew, not as a remainder, but by way of executery deviſe, which in 
judgment of law ſhall precede the diſpoſition of the term till the 
contingency ſhall happen; as if he had faid, « If my wiſe die within 

<« the term, then Matthew ſhall have the refidue,”* and farther had 

' deviſed it to her for life. The ſame point was adjudged three years 
afterwards in the fame court in Lampett's Caje (c, which was 
thus: John Morrice was poſſeſſed of a term for five thouſand years 
in a houſe, &c. he deviſed the houſe, &c. to his father for. life, 

remainder to Elixabeih his ſiſter, and to the heirs of her body, and 
made his father executor, and died; the ſiſter married William 

Taylor, and then the huſband and wife releaſed to the firſt deviſee: 

it was objected, that Elizabeth having only a pofſibility to have 

this term after the death of the executot, ſuch pofſibility could not 
by the rules of law be releaſed to him in poſſeſſion: but it was ad- 
judged, that ſhe had more than a poſtibility, becauſe the took by 
executory deviſe; which veſted an intereſt immediately in point of 
lav, though not to take effect till the coritingency ſhould happen; 

- and therefore by this releaſe their right was extinguiſhed, and they 
98 perfected the whole term in the executor, which 
was determinable by his death. No in the caſe at bar, if 
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Hilaty Term, 53. William & Mary, In B. R. | 


there hat deen a limitation over to the right heirs of Jahn, the re- Goovnrone 
mainder could never have veſted in him, but his right heirs would 4 
have taken by way of purchaſe, becauſe John their anceſtor had NG 
no freehold, but only a leaſe for ; if he had a freehold _ 

for life witty a remainder to his right heirs, then the fee had veſted 

in him, becauſe then thoſe words “ right heirs” would be words 

of limitation of the eftate, and not of purchaſe (2). This is like 

2 covenant to ftand ſeiſed for twenty years, remainder to the heirs 

of the body of the eovenantor, which is an executory remainder 
1 4:5 | | 


E contra. Such a conſtruction muſt be made of this deviſe, [258 
that the will may have its effect; and it is a known rule in law, 5 
that it ſhall not be conſtrued by way of execxtary deviſe, if it will RING 
admit of any other conſtruction. This is therefore a remainder 8 Mod = 
vefted, or rwiſe it muſt be void; itis an eſtate tail in John of 40a. 376. > 
neceſſity by implication, becauſe of theſe words, *.for want of ſuch 11. Mod. 207. 
« ifſue;”” and it makes no difference whether thoſe words follow **2s- 30. 112. 
an eſtate for life or for years, ſo as the limitation is to the heir, m. 32+ 372+ 
A deviſe to his wife for life, remainder to Milliam, and if he have &%. T. T. 10. 
iſſue male of his body, then to ſuch iſſue, and if no iſſue male, then 263. | 
to Samuel, &c. ſo to Themas in totidem verbis; it was adjudged 1. Peer Was. 
(b) that every one of the ſons had an eſtate tail, becauſe of ther5+ — 
words & if no iſſue male,” which are ſufficient to create ſuch . OY 
eſtate; and yet there was no freehold for life deviſed to the iſſue, 3. Peer Wms. 
but only a deviſe generally. The like reſolution was in Trinity 178. 258. 20c. 
Term, in the ſeventh year of James the Fir/?, in the king's bench, ta. 130. 427. 
in the caſe of Robinſon v. Miller (e), which was a deviſe to the 105, 2 
wite for life, remainder to the ſon of the teſtator, and if the ſon die "ON 
without having a ſon, remainder over, the ſon had an eſtate tail by 
this deviſe. I here is as much reaſon that an eſtate ſhould ariſe 
implication here, as in that known caſe of Pybus v. Mitford (d) ; 
and it is not material whether the leaſe for years is drowned by 
the reverſion in fee deſcending upon Jobn the eldeſt ſon and heir . 
of the deviſor; for the limitation being to - the heirs of the bod 
of John,” and he being likewiſ- heir at law to the teſtator, ſo ak 
of the old inheritable eſtate ſhal! ariſe to him by implication which 
may make him a tenant for life, and then he has an eſtate tail 
executed in him. A man having two ſons by ſeveral venters (e), : 
covenanted to ſtand ſeiſed to the uſe of his heirs males begotten 
on the body of his ſecond wife (without any precedent limitation bd 
of an eſtate for life) remainder to his own right heirs ; and'it was a 
adjudged that an uſe did ariſe to the fon of the ſecond wife, becauſe 
an eſtate for life did ariſe to the covenantor by implication, and 
this was by operation of law; ſor a limitation to the heirs of his 
body is in effect to himſelf (), and then the caſe is no more than 
limitation to himſelf for lite, and to the heirs males of his body 


. («) Co, Lit. 319. (d) 1. Med. 121. 156. 
. (6) Sunday's Caſe, Co. 12, (el 1. Mad. 12. 156, . 
(e) 1. Roll, Abr. 837. J) Davis v. Speed, 2. Hod. 
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Sr on the body of his ſecond wife; and this was the caſe of 
Pi v. Mitford. * So adeviſe to S. from Michathmas next for 
——— remainder to A. and his heirs; S. dies before Michael. 


years, 
this was adjudged good remainder 3 ö 
— it . ail be ah 
here this 


——— rern ee 


Henry entered and died without iſſue male, but left his wife with 
child of a ſon ; then Richard entered, and afterwards the ſon was 
born, who brought an ejectment; thoſe who argued for him, would 
P have it to be an executery deviſe, and that the freehold ſhould veſt 
in Richard util the fon was born; but it was held to be a contin= 
| 282 and there being no particular eſtate in Henry to 
pport it, therefore it was adjudged void; for otherwiſe, if it had 
deen an executory or a ſpringing remainder (as it was called) in 
ono it would be fo in all the deviſees, and that would be to in- 
rroduce perpetuities : fo here, to conſtruc this to be an executory 
devife would be to introduce the ſame miſchief, and to elude the 
force of a common recovery, which is one of the chief aſſurances 
of the kingdom. 
2. Vern. x33, | CUnza. This cannot be an executory drviſe; if it ſhould, 
Yo. then the limitations over are void z it mult therefore be a contin- 
zo. Mod, 419. gent remainder, and then it is void, becauſe there is nothing but a 
A 314+ term for years to.ſupport it, 


And afterwards in Eaſter Term judgment was givea for the 


{ay Noy, 44. Cre. Kr. 878. 4+ Fill. 8 Mary, Po, 422, See alle 
(5) Reve . Long, in Eaiter Term * Zac. Abr. 32. 


© q 260 ] 
Caſe 102. The King and Queen azainf St, John's College in 
- Oxtoid. a 


On 2 mation for A MANDAMUS was prayed to the Preſident of the college, 
> mandams! to &c. for that White, who was THE FOUNDER thereof, had 
aceit a noir appointed that there ſhould be a Preſident and fifty ſcholars there, 
iz de cout ful Whereof three-and-forty ſhould be named by particular ſchools in 
ter 1 Londen, and ſeven more by three cities, of which Briſtal was to 


vriror hive . N 
- power to refuſe, the Court will grant the writ and order the flatartt to de returned. —3. C. poſt. 368. 


$. C. Conth. 228. 8. C. Holt, 436. 10. Mod. 50. 62. 12. Mod, 232+ Ld; Ray. 238. 1745- 
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Hilary Term, 5. William & Mary, In B. R. 


name two; that one Baſkervile, being a ſcholar of that 

had furrendered his place; by ceaſon whereof that city had a rig 
to name another z that they named one King to ſucceed him, who 
was refuſed by the covege 3 and that they had choſen # perſow in 
his ſtead; and therefore prayed a mandamus. 

It was objected that ſuch writs have been granted in doubtful 
caſes, but not where A v1SITOR is appointed, which in this col- 
lege is the Biſhop of Winton, and he is to determine all things 

But it was anſwered, that the perſon who deſired this mandamus 
was only a neminee, and not yet of the foundation, and therefore 
THE YISITOR had no power over him till he came to be a mem- 
ber of the college, 

Taz Covar ordered the ſtatutes of the college to be return- 
jd; et adjournatur (a). 


(4) See the retura made by the college to this writ, poſt. 366. 
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Jones again Morley, Kant, of the Bath and Bart. Caſe 55 
N treſpaſs and ejectment for the manor of Frenſbam, in the An indenture 
county of Surrey, a verdict was found, the ſubſtance whereof made berween 
was as follows: | TR | br 2 
Ann Bowyer was ſeiſed thereof in fee; and by indentures of p- of 
leaſe and releaſe bearing date the twenty- ſecond and twenty- third Dee! 
day of Fanuary 1664, and made between Edward Morley, who was gne — « 
brother to the defendant, of the firſt part; the ſaid Ann Bowyer of agreed to be le- 
the ſecond part; and the defendant Sir Milliam Morley and Jobn vied the next 
Wells, of the thind part, in conſideration of a marriage then in- een 
tended between the faid Edward and Aun, and of a ſettlement of ute, 18 2 gut 
lands to be made by the ſaid: Edt var in jointure of the yearly'va- declaration of 
ue of three hundred pounds, the the faid Auns conveyed the ſaid the uſes of a fine 
manor to the defendant Sir William Moriey and Jobn Wells and levied in the Hi- 
their heirs, &c. in truſt for the ſaid Arne and her heirs until the ſaid * Term 1664. 
marriage ſhould take effect, and until ſuch ſettlement in jointure 'S-C-Comb. 429. 
ſhould be male; and from and after ſuch marriage and ſettlement, 1 * *. 
5 C. Comy. 29. 47. 8. C. 1. 1d. Ray. 287, 8. C. Carth. 470. 8. C. Holt, 32. 8. c. 
12, Mod. 159. 8. C. Show, P. C. 140. 2. Roll. Abr. 788. 793. Co. Lit. 111. 212, 
1 11. 8. Co. a6. Cro. Jac. 29. Popb, 4. - Moor, 207. 586. Cre. Eliz, 218, 300. 
At. 226, 3* Peer Wms. 206, 6. Com. Dig. Ules"” (O.) (D. 3.). 5. Bac. Abr. 356. 338. 


then 


« 43 


Faſter Term, 6. William and Mary, In B. R. 


then to the uſe of the ſaid Edward Morley and his heirs. e Af. 
terwards the ſaĩd marriage was had; and then b indenture bearing 
date about a year after, viz. the twenty-ninth day of 7 
17. Car. 2. anno 1665. and made between the huſband and wife of 
the one part, and Richard Young and John Truſſer of the other 
it is recited, © THAT WHEREAS a fine is already ac 
« Jedged and to be levied the next Hilary Term, by the 
« faid Edward and Anne, of the aforeſaid manor, it was declared 
that the uſes thereof ſhould be and enure to the faid Edward and 
« his heirs.” But before the ſaid fine was levied, via. on the thirty. 
firſt day of January, being two days after the date of the former 
deed, — 2 n the huſband of the one 
part, and the wife of the other part, by which they covenanted and 
to make void all former agreements, contracts, writings, 
and deeds whatſoever, until the huſband ſhould fulfil the covenants 
in the marriage ſettlement of the twenty-third day of January, 
and for default thereof, that the ſaid Anne and her heirs ſhould en- 
ter and hold the premiſes. The fine was levied in the fame Hilary 
Term in which the deed to lead the uſes thereof was dated, viz. 
on the ninth day of February : they find that three hundred pounds 
per annum was not ſettled upon the ſaid Aune in jointure by EA. 
dard Merley, but only two hundred and fifty pounds per annum, 
and that charged with an annuity of fifteen pounds per annum to 
another perſon. In Fuly following, viz. in the year 1666, EA. 
ward 2 the premiſes to one Doble for ſix hundred 
pounds, and the year following he died without iſſue; and Anne ſur- 
vived about — 7 and is ſince dead without iſſue. Si 
. William Marley the d as brother and heir at law to Ed. 
ward, entered after the death of Anne, and diſcharged the 
made to Doble. And now the plaintiff Henry Billingbam, as 
and heir to Arne Bowyer, brought the ejectment. 
© The queſtions upon this ſpecial verdiQ were, | 
- FixsT, Whether by the deed dated on the twenty-ninth day of 
January, any uſe was raiſed to Edward Morley, becauſe it was 
dated in Hilary Term, py ne FEA aps 
« Hilary Term following,” whi A afterwar 
* — that ons — a 
deed was dated cannot be to the uſes in that very deed; and for 
this the caſe of ¶ betſtone v. Wentworth was cited, where it was 
held, that if a recovery be ſuffered Ociab. Mich. and then an in- 
denture, dated 14 November next enſuing, declares, & that all re- 
* coveries bereafter to be ſuffered between the parties ſhall be ' 
4 void, this word & hereafter” excludes all recoveries ſuffered 
before, without averring the intent of the parties that it ſhould 
be otherwiſe. It is true, precedent indentures thall direct the 
uſes of recoveries, and other conveyances made afterwards (a; 
þut no reaſon can be given why the uſes of the fines and reco- 


; (6) Lord Cromwell's Caſe, 3. Co. 71. 
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yeries ſhould not likewiſe be guided by ſubſequent deeds ; and that Jours 

y are ſo guided it was Fad, that in the fixth year of Henry the  <2«if 
Eighth a fem ſole ſuffered a common recovery, and, being about Mester. 
to marry; declared the uſes thereof to be immediately after mar- 
inge to her huſband and herſelf and their heirs ; afterwards they 
"7 the next heir of the wife by indenture (taking notice that ſhe * 2h 
had no iſſue) declare their intent to be, that notwithſtanding the 
former deed; the heirs of the body of the woman ſhould have the 
land, and that therefore they would ſtand ſeiſed thereof tothemſelves 
in ſpecial tail, remainder to the right heirs of the feme;' and it 
was adjudged that by this ſecond deed the uſes of the recovery 
were changed. 


Bur THE CHIEF QUESTION was, Whether the deed of the If an indenture 
thirty-firſt of Fanzary did not revoke and controul that of the 4! the uſes 
twenty-ninth ing, becauſe it was made and executed before others _- 
the fine was levied ? for it is not-a fine till engroſſed, and«then ther deed be 
and not before the uſes are raiſed ; but before that time the patties made berween 
were Come to a new groement's arid therefore no uſe could arife abend and 


to Edward by the deed of the twenty-ninth of January. eee. 


And as to this matter it was faid, that there was ſome difference *"* ſball be to 
to be made where a fipe is levied, and the uſes thereof declared by ld e 
a ſubſequent deed, varying in ſome circumſtances from the fine; 
for in ſuch caſe the himſelf and his heirs (thqugh not a f. Cen 8. 
ſtranger )is bound, and cannot aver it to be to any other uſe than is ras 3 
declared in that deed. But where the deed declaring the uſes of >. Vern. 61. 
a fine is precedent, and then a fine is levied varying from ſuch deed, 328. 
there all parties are at liberty to aver againſt it, becauſe the fine . Mod. 245. 
ſtands ſingly by itſelf ; and this is now the caſe at bar. * It is 17 led. 181. 
a very immaterial objeRion to ſay, that this deed of the thirty- 196. 
firſt = Oy is void, becauſe made only between huſband and 12. M. d. 444. 
wife; for it is a writing which will amount to a deed-poll (2), Cilb E. R. 16. 
it is an agreement ſhewing the intent of the parties; and it is . 39% 
therefore ſufficient to declare the uſe of a fine (6); for A U ig 2 164 
creature of equity, and therefore any agreement between the 2. ycer. Wms. 
parties, by which their intentions do plainly appear, has been held 243- 
to be a good appointment of a uſe, though void to operate as 4 3, Ff. Wms. 
deed (c); as a bargain and ſale not enrolled purſuant to the ſtatute, 2%. T. T. 4. 
or a feoffment without livery, ſo as it is made between the parties, 167, 1 
and of the ſame lands. And as ſuch agreements are ſufficient to , 
declare the uſes of a fine, fo a parel-agreement will be good to [ 264 ] 
hinder the raifing of a uſe where there is a manifeſt and plain va- 6. Com. Dig. 
rance between the deed and the fe (6 as there is here; and 80. 467. 
therefore if this deed of the thirty-firſt of January amounted to ** WK 19. 
no more, it is not only a ſufficient declaration of the uſes of this Pt. a. 4 
ine to the wife and her heirs, but it hinders any uſe ariſing to the. 
huſband ; and the rather, becauſe the deed of the twenty-ninth of 


0 bs ons 58. Un- (b. 1.) (4) 2. Roll. 3 * 51. 1. And. 240, 
. 5 · « ”» . * * Leon. 5 . , * 
(c) Moor, 98g. 572. BY TO. INE NY, 
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January reciting the fine did not declare any uſes to him; for 


there never was any ſuch fine levied as is therein recited, viz. 
© a fine of the then next Hilary Term after the date of the deed;” 
tor the fine levied was in the ſame Hilary Term wherein the deed 
was dated. Beſides, that deed of the twenty-ninth of January 
was only directory, and the uſes therein declared were at all times 
revocable till the fine was levied ; and therefore this intermediate 
deed of the thirty-firſt of January, being another direction and 
declaration of the parties, and coming before the ſine was act 
levied, is not only ſufficient to revoke thoſe former, but to declare 
new uſes to the wife and her heirs. 


E contra. It was argued for Sir William Morley, that this 
fine and deed of the twenty-ninth of January made but one con- 
veyance, and that there was no deed intervening declaring other 
or any uſes which did not conſiſt with thoſe declared by that in- 
denture : That there muſt be a favourable conſtruction made of 
deeds, according to the common and reaſonable intentions of the 
2 though there may be ſome room for a private intendment; 

t no man can think that theſe perſons did intend this fine ſhould 
be levied a year after the date of the deed; it is neither agreeable 
to reafon or the uſual practice amongſt men, to have fines levied 

fo long after the dates of decds. | 


* They as to the matter it was ſaid, 


FiksT, That this deed and fine made but one conveyance, and 
that RE as no Variance 2 them. 


SECONDLY, That the uſes were well directed by the deed of 
che twenty - ninth of January. | 


THraiRDLy, That they were not revoked or altered by the ſub⸗ 


ſequent deed of the thirty-firſt of Faruary, made between the 


As to THE FIRST PoINT it was agreed, that the fine was the 
ſuperior act which drew the weed to it; they are both between the 
fame parties, and concern the fame lands, and therefore are but 
one conveya It was fo adjudged in the caſe of Jigſon v. 
Garret (a) The Earl of Leicefler by deed dated 21. El:z. co- 

to levy a fine, &c. to truſtees to the uſe of himſelf for 
life, and after his death the lands to be fold for payment of his 
debts, with a power of revocation by any writing under hand and 
ſeal ; a fine was levied accordingly on the firſt of February, 
24- Eliz. ; he covenanted with other truſtees to by another fine 


of the ſame land to the uſe of himſelf in tail with divers remain- 
ders over, which fine was alſo levied; the queſtion in that caſe 
was, Whether this latter deed, by which he covenanted to levy 2 
fine to other uſes, was a revocation of the former ? it was ar- 
gued, that the deed algne could not do it, becauſe in operatian of 


{«) 1. Vent. 278. Raym. 33/ 2. Lev. 149.—Sce Powell on Powers, 68. 
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hv it was ſuſpended till the fine was levied ; and it was but an 
txecutory intention till that time, becauſe he might have altered 
his mind, and not levied the fine purſuant to his covenant : beſides, 
it was no expreſs revocation, and the rule is, that ſuch powers 
which go to diveſt an eſtate muſt be ſtrictly purſued (a): neither 
could the fine alone without the deed be a good execution of the 

wer, becauſe it was not purſuant to the deed of the twenty-firſt 
, Queen Elizabeth, for he having reſerved a power to revoke 
by any writing under his hand and ſeal, a fins canno! be called 
ſuch a wfiting, for it is a record: but it was adjudged upon the 


Jones 
againff 
Mos kv. 


1 


whole matter a good revocation ; for though theſe were ſeveral LA. Ray. 793. 
inſtruments made at ſeveral times, yet they were but as one con- 908. 1198. 


veyance j and though it is not revoked by the fine itſelf, yet the 


covenant * to N that fine works a revocation, which covenant * [ 266 ] 


is made perfect when the fine is actually levied. So here, when 
this fine was levied, though at a different time from that fine 
mentioned in the deed of the twenty-ninth of Fanuary, yet they 
both make but one conveyance, and the one adds ſtrength to the 
other. But there was a judgment which comes nearer to the caſe 
at bar, both in reaſon and conſequence, and jt was thus (): One 
Parker, by deed dated the thirty-firſt of October in tie eighth 
year of James the Firſt, granted a rent«charge in fee to Yarden, 
in which deed there was a covenant to levy a fine to theſe uſes, 
viz, that if the rent ſhould be in arrear at the days limited in the 
deed for the payment thereof, and no diſtreſs to be taken upon the 
land, or if taken and replevied, that then the 1 and his heirs 
might enter, &c. Warden, by bargain and ſale enrolled. and 


dated the twelfth day of Je in the firſt year of James the Firſt, * 


conveys his intereſt to Fiſber, and afterwards half a year's rent 
was in arrears, viz. in Ofober in the eleventh year of Jams the 
_ in Trinity Term, in the twelfth 2 of James the Firſt, 
a fine was levied to the uſes of the firſt deed dated the thirty- 
firſt day of Q&ober, and Fiſher diſtrained for rent in September 
following ; two Juſtices, viz. Cokk and MonTaGue, held, that 
notwithitanding this rent was in arrear before the hae levied, yet 
that being once done made but one aſſurance, and the uſes thereof 
were well guided by the firſt indenture: their reaſon was, that 
though theſe were diſtin acts, and done at ſeveral times, yet in 
conſtruction of law they ſhall be taken as one, becauſe the brſt 
deed was executory only till the fine was levied, and muſt then 
of neceflity have relation to the original cauſe : it is true, 
HoucuToN and DopveripcY, Juſtices, held, that no uſes 
were raiſed till the fine was actually levied, which was not done 
till after the rent was due, and therefore ſuch uſes which were 
raiſed afterwards could not extend to the rent arrear before that 
time; but the other opinion ſeems to be better warranted by the 
books and authorities in law. To apply it therefore to the preſ.ne 
caſe, viz. the firſt deed dated the twenty-ninth of January was 


(a) Sce the cafe of Lutwich v. Pigsot, 3. Mod, 269. and the caſes there cited. 
(5) 1. Roll, Abr. $49. 
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only executory till the fine was actually levied ; it waited on and 
attended that time; it was the firſt and only cauſe why the fine 
was afterwards levied, which being once done muſt look back 
and have reſpect to the original cauſe. Neither is there any 
variance between theſe two acts, for the deed recites that a fine 
is already acknowledged, which by common intendment muſt be 
taken to be the caption thereof before the 'Term in which the 
deed is dated, otherwiſe it is not ſenſe to ſay afterwards, viz. « ang 
<« agreed to be levied the then next Hilary Term;” for how can 
a fine be ſaid to be already acknowledged, and agreed to be levied 
a year afterwards ? But ſuppoſing the fine was to be levied a 
aller the dat of the deed, yor. © it be levied before, it is ſtill in 
2 of the original intention of the parties, and being of the 
lands, it cannot, with any colour of reaſon, be intended to be 
different from what was at firſt deſigned by the deed of the twen- 
ty-ninth of January, and therefore no parol-averment ought ts 
be admitted againſ it. TW 
SeconDL v, Authorities are not wanting in THE Books toprove 


| that the uſes may be well directed by the firſt deed of the twenty. 


ninth of 7 „ VIZ. A huſband and wife by deed covenanted 
to levy 2 lands (a) to Worfield, & upon condition that if 
« they or cither of them pay 943. to Worfield at Lady-day 1611, 
« that then his eſtate ſhould ceaſe ;** in which deed the huſband 


covenanted that he and his heits ſhould enjoy the lands under that 


r and after default the rents to be re- 
ceived by Merfeld and his heirs, without interruption, &c. Six 
months afterwards there was a ſubſequent deed made between the 
fame parties and of the ſame lands under the fame condition of 
payment as in the firſt deed, and the huſband covenanted that he 
and his wife would make a further aſſurance by fine to Worfeli 
and his heirs, under the ſame condition, until default of pa 

&c. and after default, to the uſe of IYorfield and his heirs abſo- 


e is different from the uſes declared by the firſt decd, 
for 


were, that Horfield and his heirs ſhould receive the rent 


it default ſhould be in payment, &c. In Eafter Term following, 


a fine was levied by the huſband and wife to JYorfield and hs 


heirs; and it was adjudged that the uſes ſhould be directed by the 
firſt indenture (%. 1 | 


_ TranDLy, The uſes being well limited by the firſt deed, were 
not revoked or altered by the ſabſequent deed of the thirty ·firſt oi 
January, becauſe it has no reference to any fine levied ; it limits 
no uſes to any perſon whatſoever ; it is only a perſonal agreement 
and a covenant between huſband and wife; it is not made between 
the ſame parties; neither hath it any relation to the former deed, 


® [ 268 } No if this intermediate act between the firſt deed and the fine 


be a revocation of the former uſes, no man can be 


(a) Webb v. Wortigd, Bridg. 112. that the wife diſagreed he rink 
n Nor z to former Edition. 
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in lending money; there would be an eaſt opened to baf- 
CN CITI defraud them of their uſt debe, if the firſt 
deed and fine will not give them a title. But the huſband cannot 
covenant with the wife, nor ſhe with him, they are but as one 
perſon in law; and therefore as this latter deed ſtands by itſelf, it 
is nothing, it is void both in law and reaſon, becauſe there is but 
one party to it. It is true, if it had any relation to a fine, it 
might amount to a declaration of its uſes, but there is neither 
mention of any fine or former deed ; therefore if it ſhould be a 
revocation, it is only guouſque the huſband ſettle a jointure, &c. ; 


Jones 
, 


Moak. 


but it will not amount to that, becauſe if it be a covenant it is@ 


yoid, for a wife during coverture cannot bind her freehold but 
by fine, where ſhe is examined and barred by eſtoppel. And it 
is for this reaſon that the Counteſs of Rutland's Caſe (a) cannot 
be applied to this, where it was held, that the laſt indenture ſhall 
dre the uſes of a ſubſequent fine, which was ſhortly thus, viz. 
The Earl of Rutland, by deed dated the tenth of March, did co- 


venant with B. and G. to aſſure the manor of E. to them before 


the end of the next Trinity Term by fine, &c. to the uſe of the ſaid 
earl and his lady, and the heirs of the ear] ; on the twenty- eighth 
day of the fame March he made another deed to the ſaid B. and 
G. by which he covenanted to convey the faid manor to-them be- 
fore Lady-day then next following, to the uſe of the faid earl, and 
the heirs s of his body, remainder over, &c. by which laſt 
deed the earl did covenant with his ſaid truſtees, that if he ſhould 
not ſufficiently convey, &c. before the ſaid Lady-day, that then he 
and his heirs would ſtand ſeiſed thereof to the uſes contained in 
the ſecond deed ; on the ſeventeenth of September following, and 
not before, the fine was levied; and it was adjudged, that the 
uſes thereof were guided by the laſt deed ; but the reaſon was, be- 
cauſe it was a conveyance at law, i: being a covenant to 
ſtand ſeiſed to ſuch uſes ; which differs from the caſe at bar, be- 
cauſe the latter deed was made between huſband and wife only, 
and therefore void. Here is no alteration of the minds of 


parties as to the uſes before declared, nor any expreſs or implied 


revocation ; the latter deed is no more than a contract, and that 
was never + allowed to make a revocation ; for ſuppoſe ® the 
huſband and wife had covenanted between themſelves to ſell the 
land, it would not have been a revocation of the uſes. This 
contract is as much void as any agreement can be which is made 


* [ 269] 


by a feme covert, who cannot be bound by any act which ſhe" * 


does to her prejudice z and for this reaſon it is that ſhe ſhould not 
take advantage of any act which the can do for her own benefit. 
Since therefore this latter deed of the thirty-firſt of January does 
not refer to the fine, ſince it is only a perſonal contract, and can- 
not therefore amount to a revocation, and ſince it is void in law, 


it being no legal conveyance either to affect the eſtate, or bind 


) Rutland v. Rutland, 5. eg 2. Ander. 196. Moor, 723. Cro, Jac, 29. 
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rs the perſon of the woman, therefore the uſes declared by the 
2 firſt deed muſt ſtand unaltered and not revoked. | 


Mex. 
Custa. The ſecond deed is not only evidence, but it actual 
changes the uſes of the firſt deed; for before the ſtatute of Fraud 
29- Car. 2. c. 3. any thing, even a paro:-declaration of the uſes 
of a tine, was gcod. Now ſuppoſing this to be a deed-poll, yet it 
will have the ſame operation as a deed indented, for they both 
work by way of Heppel. | | | 


And therefore in Hilary Term, in the ninth year of Will 
® th: Third, judgment was given for the plaintiff, which was after. 
wards removed by WRIT OF ERROR into the houſe of peers, and 


. ' _  heve'the Judgment was affirmed. 
0 7 270 ] . | . 
Caſe 104. The King and Queen again Larwoad. 

To an informa- FNFORMATION againſt the defendant, fetting forth, that the 
tion againſt a ® City, of Norwich is an ancient city incorporated, whoſe 
2 — liberties were confirmed in the fifth year of Henry the Fourth, 
the office. of Which king made it a county, and gave the inhabitants thereof 
ſheriff, © being power ts chuſe tra fheriffs eyery year; that on the twenty-ſixth 
Fhereto duly e of January, in the fifteenth year of Charles the Second, the char- 
2 the de ter granted to that city by Henry the Fourth was confirmed, by 
Pied 2 which it was appointed, that ane ſheriff thereof thall be choſen 
ration 43, by by the mayor ih-riffs and aldermen, and rhe other Heri f by th: 
whichnore ſhall mayor and commonalty of the ſaid city, and that they ſhall be 
be cleQud unl-ſs ſyporn every year upon the twenty-ninth day of September, in THz 
* 8 * GUILDHALL of the ſaid city, before the mayor and two or more 
withis 2 ear; juſtices of the peace; * that the defendant on the hinth of Jt, in 
and the Tolera- the fourth year of William the Third, was by the mayor therifs 
ter 4. by and aldermen, &c. duly choſen ſheri of the faid city juxta for- 
1 1 mam charte of Charles the Secard ; and they aver him to be a per- 
1 io Don capable of the office ; and that he had due notice that he was 
take the lara - Choſen, &c. and was required to take the oath of a ſheriff on the 
ment, &c. are twenty-ninth of $-prember following, but that he refuſed ſo to do, 
exempted from and to take upon him the ſaid office of theriff, to the great hin- 
Ee * derance of the buſineſs both of the king and his ſubjects, &. 


S. c. 1. Sk.” The defendant pleaded the ſtatute of 13. Car. 2. c.. com- 
168. monly called THE CoxporATION Acr, by which it is enactes, 
5. C. 3. Sik. « That no perion ihall be elected or choſen into any office of 
18 W truſt in cities, corporations, or boroughs, who ſhall not witnin 
? Cor. f C. one year next before ſuch election have taken the ſacrament of 
$ C. Holt, 505. f* the Lord's Supper according to the rites of tac cnurch of Eng- 
. Co. 315. „ land, and in default thereof ſuch election is declared void.” 
>. ©. 2. Vent. Then he averred, that for ſeveral years lati paſt he was a PRo- 


8. . 8 * 
e. 12 Mod, TEST ANT DI5SENTER, and did not take the ſacrament within 2 


- 67. year before he was choſen theriif, &c. io that tne choice was void; 


2 C. 1. L4 and of this he gave the mayor, &c. notice. He further ſets farth 
- 29. | : > I . 3 : 
6. . Ds. & Viſcount” (A. z.). 4 Bas. Abr. 125. 167. 431. Stra. 1193, — 
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that on the nineteenth of Fuly, in the firſt year of William and 
Mary, he did take the oaths appointed by the ſtatute of 1. Vill. & 
Mary, c. 1. entitled, & An Act for removing and preventing all 
« diſputes concerning the fitting of that parliament,” and Tub. 
ſcribed the declaration appointed by the ſtatute of 30. Car. 2. c. 1. 
entitled, & An Act for diſabling Papiſts to fit in either Houſe of 
Parliament, &c.“ 


reply, that he, as a member of the church of England, 
ought to have taken the ſacrament within a year before the elec- 
tion, and that he ought not to be excuſed from taking upon him 
the office by his own default, &c. 


The defendant rejoined, that he ought not, as a member of the 
church of England, to have taken the ſacrament every year ac- 
cording to the rites of the church, &c. for that by an act made 
1 Will. & Mary for exempting PROTESTANT DISSEN'TERS 
from the church of England from the penalties of certain laws 
therein named, it is enacted, ic that no law or ſtatute of this realm 
« made againſt Popiſh recuſants, excepting thE ſtatutes of 25. 
« Car. 2. c. 2. and 30. Car. 2. c. 1. for diſabling papiſts, &c. 
« ſhall be conſtrued to extend to diſſenters from the church of 
« Enrzland who ſhall take the oaths preſcribed by the ſtatute of 
« x, Will. & Mary, c. 1. and ſubſcribe thegeclaration enjoined 
« by 30. Car. 2. c. 1.” which oaths and declaration the juſ- 
tices of peace in ® their quarter ſeſſions are obliged to tender to 
jad by which ſtatute of 1. Will. & Mary it is farther 

ed, & that ſuch perſons who ſhall take the faid oaths, and 
« ſubſcribe the faid declaration, thall not be liable to any penalties, 
« &c. mentioned in the ſtatute of 35. E/iz. c. 1. nor 22. Car. 2. 
« c. 1, entitled, An Act td prevent ſeditious Conventicles;“ 
nor ſhould be proſecuted in any court for nonconformity to the 
« church of England, &c.” Then he averred that he was A 
PROTESTANT DISSENTER on the nineteenth of July, 1. Mill. 
& Mary, and that at the quarter ſeſſions of the peace then held 
at RY he took the ſaid oaths, and ſubſcribed the declara- 
tion, &c. l 


The plaintiff demurred generally. 8 
Fox THE PLAINTIFF. The intent of the ſtatute of 13. Car. 


Tus Rise 
avd en 
againſt * 
Lanwoop, 


»[271J 


2. c. 1. was not to keep men out of the church, but to incapa- 


citate ſuch who would not conform, that they might not hold any 
office till they came into the church; for otherwiſe it would be to 

ive a man opportunity by his wilful default to avoid an office of 

urthen when it is coming upon him; and ſo it was adjudged in 
Sir John Read's Caſe (a), who was excommunicated for not 
paying alimony, and becauſe he would not take off the excommu- 
nication when he was appointed ſheriff of the county, he was fined 


fifteen hundred pounds. It is true, this ſtatute ſays, © that if the * 


() 2+ Freem. 32 ; 
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« perſon 
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Tax Ke © perſonelected ſhall not, within a year before his election, recti 
ar mr 4 che ſacrament, it de void.” but, as to that, the ſtatute 


muſt have a reaſonable expoſition, wiz. it ſhall be void to claim 
any benefit to the office to which he is elected, but not ſo void 


10. Mod. 18% that he ſhall not be puniſhed for not qualifring of himſelf; it is 


like the caſes of biſhops, deans, and chapters, whoſe leaſes, if no 
ng to the ſtatute, will be adjudged void; but it has often 
ruled, that they are not void to all intents, but only to the 
lefſors themſelves, and againſt their ſucceſſors ; for ſtatutes muſt 
have a reaſonable conſtruction (a). Every man is enjoined by the 


IA. Ray. 505. eccleſiaſtical law to take the facrament once in a year, and that is 


part of the law of the land but, to excuſe himſelt, the defendant 
ſays, that there is another law made 1. Will. & Mary to exempt 
_ perſons from being puniſhed for ndn-conformity, which is a very 
unneceſſary excuſe, uſe a puniſhment is not now intended for 
any thing exempted by the ſtature, but for an offence at the com- 


# [ 272 ) monlaw in not qualifying himſelf * to take the office of a ſherif 
1 for 
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for the ſervice gf the government, and which by law he ought to 
take upon him. | | 


Then as to the pleading, this rejoinder is a departure from the 
bar; for he has pleaded the ſtatute of 13. Car. 2. which (as be 
) made his election void by not receiving the facrament 
withina year ; and in his rejeinder he excuſes himſelf from taking 
the office by pleading another ſtatute, vi. that he ought not to 
take theſacrament according to the rites of the church, &c. as 2 
member thereof, &c. which is not purſuant to the ſame thing, 

RoTHER am, Serjeant, contra. If the election is made by the 

ſtatute of 13. Car. 2. c. 1. then the defendant was neyer lawfully 
choſen ſheriff, and ſo cannot be puniſhed ; and it would be very 
Inconvenient if he ſhould be compelled to act withbut a legal 
election, becauſe he would be uncapable of executing any procek, 
The ſtatute intended only to diſable men who were not of the 
communion of the church of England to hold public offices, and 
not to puniſh them if theydid not qualify themſelves ; it was made 
in favour of the church, and not to inflict puniſhments upon 
«ifjenters for nan-conformity ; for being excluded (unleſs 
they would qualify themſelves), the profits of all the great and bene- 
ficial places throughout the kingdom muſt of conſequence be en- 
; Joyed by churchmen. That this was the intent and deſign of that 
will more plainly appear by comparing the Bartholomew and 

* acts together (5): the one enjoins, © That every parſon, 
« &c. (hall, within a time limited, declare his aſſent to the Book 
« of Common Prayer, or that his living ſhall be "ho wa void:” 
the other enacts, 4 That if they have not declared their aſſent as 
« afortfaid, and ſhall take upon them to preach, that then they ſhall 
« not come within five miles of a corporation, or the pariſh _ 
« he was parſon, upon penalty of forty pounds; which ſhews, 
that the ſirit act makes the Big dy 20. but the other inflicts 
( nd. 110. b. 8. Co. 118. 2. (5) 14. Car. 2. 6 4 and 17. Car, 2. & 4 


LL ac. det nates i. INfmuGG of _£ «@ 
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the puniſhment; therefore the defendant cannot be puniſhed in this Tat Kine 
caſe, becauſe the ſtatute of 30. Car. 2. c. 2. makes the election * — 


yoid, but adds no puniſhment to the perſon unqualified. As to the 
objection, that the incapacity ariſes from the default of the de- 
fendant himſelf, that cannot be material; for if he remove from the 
corporation he ſhall not be puniſhed for not executing the office, 
and yet he is thereby made incapable by his own act. The * 
negle& in not receiving the ſacrament is not an offence at the 
common law, or againſt any ſtatute ; it is made ſo by THE canons, 
which enjoin the receiving of it three times in a year; fo that it 
does not fall within the cognizance of the temporal courts to 
puniſh the defendant but by that law againſt which the offence 
was committed, But if the court of king's bench ſhould take 
notice of it, he ought not to be made a criminal upon a bare pre+ 
ſumption, for he may be hindered from the receiving of it by an in- 
capacity of mind, by ſickneſs, or otherwiſe. Neither can Sir John 
Reads Caſe be any authority againſt the now defendant, becauſe 
he was lawfully appointed to be ſheriff, and his incapacity incurred 
er poſt facto, which is different from this caſe. But if the neglect to 
receive the ſacrament were an offence before the ſtatute of 1. Mill. 
A Mary, c. 18. yet it is not puniſhable now; for by that ſtatute 
PROTESTANT DISSENTERS are exemipted from the puniſhment 
inflicted on them as ſuch by any former laws; 12 
diſſent from the lawful eſtabliſhed church, 2 if they are 
protcFants, and have taken THE OATHs, and ſubſcribed. THE 
DECLARATION, they are not to be puniſhed for non - conformity 
and the defendant has averred himſelf in his plea to be qualified in 


- theſe points, and ſo not to be proſecuted for non-conformity. 


in Hilary Term 6. & 7. William and Mary, judg- 
ment was given for the plaintiff, viz. that THE CORPORATION 
ACT never deſigned to exempt DISSENTERS from bearing offices 
in the government, but to eſtabliſh a ſucceſſion of perſons who 
were well affected to it, for otherwiſe it would be an encourage- 
ment for ſome men to perſiſt in their non-conformity on purpoſe 
to avoid offices of burthen and charge, inſtead of bringing them to 


conform, which was chiefly intended by that ſtatute. It is a fault 


in the defendant not to have receiyed the ſacrament at leaſt once in 
a year, becauſe by the canon law, which has been received here 
time out of mind, he is obliged ſo to do; and therefore it is very 


ablurd to alledge as an excuſe what is really a neglect of his duty. 
If he had been diſabled by a judgment in law, he might have been $atk. 168. 
excuſed ; for though his fault or neglect was the occaſion of ſuch 4- Bac. Abr. 
judgment, yet it is a mark ſet upon him by the government. 43*+ 

* But in caſe of an excommunication, where he may remove the * [ 274 ] 
- diſability, there he ſhall not be excuſed, | 


Then as to the pleading, he does not fay that he could not 
receive the ſacrament, &c. for the ſake of bis conſcience. Suppoſi 
then a man before the act of indulgence of 1. Will. & Mary ha 
neglected or omitted to receive the ſame within a year before his 
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TexKixe election to an office, no man will ſay that it ſhould have excuſed 
any Quriy him. The defendant therefore ſhauld at firſt have pleaded in bar, 


«ganft 
Lanwoop. 


that he was A DISSENTER from the church, &c. and then brought 
himſelf within the compaſs of the act of indulgence, of which the 
court cannot take any notice, becauſe it is a private act (a); for 
before it was made, the law did not take any notice of P2oTEsTaxt 
DISSENTERS, but only of diſſenters from the church in general; 
beſides, it is an act which does not extend to all forts of PRO. 
TESTANT DISSENTERS, but only to fuch who ſhall qualify 
themſelves as therein is preſcribed. If, therefore, THE ToLER a- 
TION ACT be a private law, then THE» CORPORATION ACT will 
not be a ſufficient excuſe for the defendant to be exempted from 
this office, becauſe the act never intended to excuſe him who was 
liable before; it was not made in favour of diſſenters; it intended 
to make perſons er the better to ſerve the govern- 
ment in eſtabliſhing faithful officers therein; and ever ſince the 
making of that law, when a freeman who was a diſſenter was 
choſen an alderman of a tion, he never inſiſted upon the a& 
as an excuſe, but ſubmitted to a fine ; and fo muſt the defendant. 


But Oxx JuDGe (and THE Lox DH KEETER, as it was ſaid at 
bar) - being of a contrary opinion, viz. that the defendant was 
ſufficiently puniſhed by THE coRPORATION ACT, in being dif. 
abled to hold any office or employment of profit ; and now to 
puniſh him by an information would be #double puniſhment for 
one offence, which the law will not allow ; therefore there being 
a capias againſt the defendant pro fine, and he now appearing in 


court, he was fined five marks, 


{«) It is now declared ts be @ public 


2 by 19. Geo. 3. c. 44- 


(5) See the caſe of Harriſon v. Evans, 
2. Burn's E. L 163, Cowp. 393. 535- 
— In 1748 the corporation of London, 
by a bye-law, impoſed a fine of fix hun- 
dred pounds upon every perſon who, 
being cic-Hed, ſhovid refuſe to ſerve the 
office of ſher ff. The plaintiff levied 
debt in the theri7"'s court againſt the de- 
fendant for this penalty. The defendant 
pleaded the 13. Car. 2. averring, that he 
was 2 Proteſtant diſſenter within the Tole- 
ration Ad, 1. & 2. Will & Mary,c. 18. 
of ſcrupulous conſcience, and therefore 
had not revcived the ſacrament. The 
plaint:ff replied the 5. Geo. 1. c. 6. which 
confirms members of corporations in 


their reſpective offices, although they 


have not received the facrament accord - 


ing to the directions of the 13. Car. 2. 


To this replicatioa the defendant de- 


no more (5). 


murred, and judgment was given upon 
it in favour of the city. The defendant 
anpealed to the court of huſtings, where 
the judgment was affirmed, A ſpecial 
commillion of errors was ſued out by the 
defendant, directed to Willes, Parker, 
Fotter, Bathu-ft, and Wilmot ; and, 
afrer great argument and deliberation, 
the judgment of the ſheriff's court, 
and the affirm:nce by the court of 
huſtings, were unanimouſly reverſed, 
The plaimiff brought a writ of error 
in parliament ; and on the 4th Februzsy 
1767, Lord Mansfield, with five other 
Judges, againſt Perrot, were of opinict, 
that, upon the fats admitted by the 
pleadings in this cauſe, the defendant 
Evans ſhould be allowed to object to 
the validity of his election to the office of 
ſheriff in bar to the preſent action, by 
reaſon that he had not taken the ſa- 
crament within the time limited. 


The 


_ 


V 
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»The King and Queen again Kemp, ' Caſe wg, 
Michaelmas Term, 5. Will. & Mary, Roll 333. | 6. 


SR. FACIAS out of the petty-bag to repeal letters patents, A grant from 

&c. —_ 70 * King x s = —— did, on the — — — 
twenty uh, in twelfth year is reign, grant to * 
— the 42 of ſearcher in the port of Plymouth, quamdiu r 
Amino regi placuerit ; that on the fourteenth of January, in the commence * 
twenty-fitth year of his reign, the king, by letters patents reciting the death, ſur. 
the grant to Martin, &c. did grant this office to Milliam Fryer eee. or ſor- 
for life, habendum cum poſt mortem ſur ſumredditionem vel foriſ- — on * 
fatturam of the ſaid Martin, it it be void, with a non ob/tante the faid office 
to the ſtatute of 14. Rich, 2. c. 10. William Fryer, on the twenty- during the king's 
fourth of December, in the twenty-ſeventh year of Charles the P(ca/ure,ivgood; 
Second, ſurrendered his intereſt to the king, who, in conſideration pee memo WW: 
thereof, the ſame day, granted this office to Henry Kemp for life, PIs 
to commence ypon the death, ſurrender, forfeiture, or other ſooner hs 2. Salle, 
determination whatſoever, of the eſtate of Martin, and, in the ſame & Comb. 
letters patents, grants it to William Kemp for life, upon the death, 3. c. — 
ſurrendery- or forfeiture of Henry Kemp and Martin. Henry 446. 580. 
Kemp died, Martin till ſurviving ; then the king died; ſo that S- C. Carch. 3 50. 
Martin's patent was void; for he having only an eſtate at will ven, 12, Mod. 
infilted, that it was not only determined by the grant made to 8. C. fot, grg. 
Fryer, but by the demiſe of the king; and William Kemp being 8. C. 1. 14. 
polieſled of the office by virtue of the laſt grant, a /cire facias was 18 

4 


brought to repeal it to which he demurred, - L Rau Abe, 
The queſtions were, 7 5 "TE Co: Lit. 3. $5» 
Fixsr, Whether the grant made to William Fryer was good, 1105. 263. 
or not ? for if that fail, then the grant to Kemp is void. 2 
Srcoxpr y, Whether the king can grant an office to commence eg * 
in futurof— F 2. Will. 166. 
2. Bl. Com, 


The grant to William Fryer is void, becauſe the eſtate of 165. 314+ 
Martin being only & during pleaſure,” it was too weak to ſupport 3. Bac. Abr. 
a grant of this office in reverſion, which was likewiſe to “ com- 725 
mence upon ſuch an incertainty as the determination of the king's 2, Me: Are, 
will. Beſides, the king was miſtaken in his grant, both in point - 
of law and in t. e eee, eee 


FissT in point of faci, becauſe he intended to grant an eſtate in 
reverſion to Fryer : now Martin having an eſtate at will, if 
that will be determined by the grant itſelf to Fryer, then the king 

the office in poſſeſſion, and Fryer myſt have it ſo, which was 
never intended. It is plain that the king thought that Martin 
had a more durable eſtate when he made the grant to Fryer, for 
Martin's patent is recited in Fryer's grant, which patent was then 
actually determined. Now where an office, or an intereſt in an 
office, is recited to be in being, when in truth it is not ſo at the 


Tar Ke 
any Quiew 
a ga L 
Kur: 


Eaſter Term, 6. William & Mary, In B. R. 


time of the t, it is enough to make that grant void (4. 
King Henry the Seventh, in the ninth year of his — u 
patents made Robert Blague remembrancer of THE ExXCHeQuar 
for life, who, in the third year of Henry the Eighth, was made. 


- -one of the barons of the exchequer guamdiu je bene geſſerit; he 


02771 


* 
- 


ſtill executed his firſt office by deputy ; and afterwards, in the 
ſeventh year of Hexry the Eighth, he got leave of the king to 
—ͤ—]— —— be void by his death or 
„or by afiy other means whatſoever ; but becauſe he had 
no right to the office after he was baron, therefore it was held, 
that the grant to the ſon was void, and a ſcire facias being brought 
by the king it was Y. It is obſervable, that the king 
does not ſay, ex certd ſcientid et mero motu domus, Cc. Now ſup. 
poſe he ied before Martin, as in fact he did, that would cer. 
tainly have determined his intereſt ; but yet the patent ſays, that 
Fryer's intereſt ſhall not commence but upon the death, ſurrender, 
or forfeiture of Martin. Sir Thomas Moor being poſſeſſed of a 
term for forty-four wasattainted of treaſon; the king ſcized it, 
and made 2 grant to Philips, KABEXDUM for twenty-one 
after the end of the term made to Sir Thomas : now this 
— Philips was adj void (c), becauſe the firſt leaſe for 
forty-four years being ited by attainder, was extinguiſhed in 
the king long before that leaſe was made; fo that the eſtate and 
intereſt to Philips was not well limited in the commencement, 
which ſeems to come near the caſe at bar; for by the grant to 
er his intereſt was to commence upon the death, &c. of 
rtin, when it actually commenced in poſleſſion, becauſe Martin 
had only an eſtate at will, which was determined by that very grant 
made to Fryer. a 
SECONDLY, * The king was miſtaken in the law ; for by the 
premiſes in his grant his will (as to Martin's intereſt) be- 
ing determined, the HABENDUM to Fryer after the death of 
Martin can have no operation, becauſe its office. is to limit, and 
not to revive, or extinguiſh. And the non ob/tante to the ſtatute of 
Richard the Second (d) will not help, becapſe the to Fryer 
is void. It is true, the firſt grant is — for 
otherwiſe it had been clearly void by the expreſs words of the ſta- 
tute of 6. Hen. 8; c. 15. which law was made on purpoſe that the 
king might not be deceived in his grants (e); but this recital of 
the firſt grant muſt be intended at the ſuggeſtion of the party, 
and he having falſly informed the king, viz. that the grant to 
Martin was in being when the king bad determined his will, that 
falſe information, being the conſideration upon which the ſecond 
letters patents were grounded, ſhall avoid the grant (). If, there- 
fore, the grant to Fryer was void in its creation, then his ſurren- 
der to the king muſt be likewiſe void; and if any thing paſſed by 


(s) 2. Brownl. 241. («) Dyer, 237. 339+ , 

(6) Dyer, 197. b. (F} 6. Co. 55. b. Cro. Car. 197. 
(c) 3-Leon. 5, 1. And, 6. Carth, 350, 4. Bac, Abr. 211. 

) 14- Rich, 2. c. 10. 28 


the 


v 


Eaſter Term, 6. William & Mary, In B. R. 


ſecond grant to Kemp, it muſt be an eſtate in poſſeſſion, and Tus K 
wy veſt 42 which was never intended; it cannot be an * Qrruw 
eſtate for life in him to veſt in futuro, for the law will not allow — = . 
any fractions of an eſtate for life. And to prove that at the time 
of the ſecond grant the king had the office in poſſeſſion, the caſe of 
one Philpot was cited, which was mentioned by FLEMING, Chief 
Juftice, in the ſecond year of Queen Elizabeth, in his argument in 
my Lord Rutland's Caſe (a), v1z. The king made a leaſe for years, 
and afterwards, reciting that leaſe, granted the reverſibn to ano- 

| ther, but before the letters patents were ſealed the leſſee ſurren- 
dered the term; and it was held, that by this means the grant of the 
reverſion was void, becauſe the king intended to paſs a reverſion 
who had the poſſeſſion himſelf at the time of the grant ; ſo that 
when his grants cannot have the operation which is intended by 
him, they muſt be void. 


E contra. Nothing has been ſaid why the grant to Fryer ſnould 
be void, but that by the making of the patent to him the king had 
determined his will as to Martin ; ſo that at that time he had an 
eſtate in poſſeſſion, which he granted as a reverſion, and therefore 
his grant was void. But it appears to be otherwiſe upon reading 
the letters patents, for the king has therein recited the eſtate at 
will to Martin, which ſhews that he did not intend to determine 
it. * It has been objected, that Fryer's patent is void, becauſe * [ 278 } 
the rw tg his intereſt is different from what was intended 
by the king, for it was tocommence upon the © death, forfeiture, 
« or ſurrender of Martin.” Now though in fact 1 40 not 
commence by either of theſe means, but by the death of the king 
yet this cannot be an objection of any weight, becauſe theſe —— 
were only to ſhew when his title ſhall begin, and if the king be 
miſlaken in that matter it is not to his prejudice ; and therefore his 
grant cannot be void for this wrong commencementyor for the 
uncertainty when it ſhould commence. Ir is true, it might have 
been made much better, but ſtill it is a good grant, and that within 
the reaſon of the _ Baths Caſe (b), which was thus: He 
made a leaſe to Elizabeth and Robert Cofen for ſixty years, in which 
there was A PROVISO, that if they died within the term the biſhop 
and his ſucceſſors might re-enter ; Robert ſurvived Elixabeth ; 
then the biſhop died ;, and in the eighteenth year of Henry the 
Eighth another was conſecrated, who made a leaſe of the ſame 
land & to Clark for ſixty years, whe it ſhould be void after the 
« death, forfeiture, or ſurrender of Xobert Cofin,” who died within 
the term firſt granted; it was objected in that caſe, that the 
commencement of the ſecond leaſe was uncertain, for it muſt be 
upon one of thoſe three accidents, and therefore it was void, 
becauſe uncertain upon which of thoſe contingencies it ſhould 
commence ; for if it did not begin * 097 or 2 it 
could never begin in poſſeſſion upon the death of Robert Caſin, 
becauſe the firſt leaſe was not void upon his death; for it was 


(a) 2. Brownl, 241. (3) 6. Co, 35+ 


voicable 
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Txn Ki voidable b n of the biſhop; but it was adjudged, that tha 


* n ſecond l in point of intereſt immediately, and ſhould 
"0 not wait to take effect in poſſeſſion at the end of the term fir 


demiſed, if that leaſe ſhould not happen to determine by either of 
thoſe three accidents ; fo that its commencement in intereſt way 
certain enough: in which caſe it was alſo agreed (a), that if it be 
doubtful whether the king havea title to grant or not, by reaſon of 
a former leaſe in being which n or not, and the 
7 ſecond Le. . of the ſame lands, HABEN DU after 
50 < the end or determination of the former leaſe, and if that leaſe 
I « ſhould not happen to be good, then fromſuch a Feaſt for ſomany 
1 « years, &c.z” now though the commencement of ſuch a lea 
. as this ſeems to be very yncertain, yet it is good in the caſe of the 
king, becauſe the felt Teaſe muſt be void, or not; if void, then the 
S [ 279 ] ſecond & leaſe commences from the Feaſt, &c. ; if good, then from 
the determination of the firſt leaſe. A grant of a ſtewardſhip of 
ſevetil manors by name, without mentioning in what county, is 
very uncertain, becauſe the king may have divers manors of the 
ſame name in ſeveral counties, and no iſſue can be taken which 
manors the king intended. to grant; but yet ſuch a patent has been 
held good (5). So a grant to the Earl of Rutland (d Swmpore. 
4 plene etatis,” when in truth he was of age long before, yet it 
was adjudged a good patent (c), becauſe it was the intent of the 
king that it ſhould commence from that time; and if that could 
not be, then for the time to come. Te: 
But the moſt materia} queſtion was not debated by thoſe who 
E the other ſide, viz. Whether an eſtate for life in an 
may be granted in o, to commence after the determi- 
nation of an eftate at will ? for if this can be done, though it is a 
grant in reverſion, there needs no precedent eſtate to ſupport it. 


Ld. Ray. . As to this matter, the king has a ral power to grant offices 
I in reverſion: it has —__ point — Siniſter 
| office could be ſo granted in the caſe of a common perſon ; but it 
was never queſtioned but the king might do it, who has a ſpecial 

C ive for that very purpoſe; and therefore, in the fifteenth 

year of Pueen Elizabeth, it was the opinion of my Loxp Dyes (), 

who was a learned Judge, that a biſhop could not grant the office 

of a regiſter in reverſion without preſcribing ſo to do, becauſe in 

| propriety of ſpeech there is no reverſion of this office, it is only a 
nomination of the perſon who ſhall ſucceed the officer in — 

ſion ; but the king may grant it aſter the life of the perſon in 

being, though not by way of reverſion, but only reciting, that ſuch 

a one has an eſtate for life, © nos de gratid ſpeciali, &c. conceſſumus 

« officium, c. to the grantee, habendum poſt mortem, &c. 105 


> A , op 7. „ * a. 8291 
cr 


But as to this matter the law is now altered, v:z. that a biſhop 
may grant the office of regiſter in reverſion without reciting the 
© (a) 6. Co. 36. 2. pl. 6. and the laſt caſe in 3. Hen, 7. 
(5) 9. Co. 42. 4. Bac. Abr. 21 Bro. title Patent,” pl. 32. 3. Leon. 
(e) 8. Co. 45 a 31. Hob, 150. Cro, Car. 279. 
(4) Dyer, 80. 259. 2, Roll. Abr. 154. 3. Bac, Abr. 735. 


(s) Set the Year Books 9. Edw. 4. 


eſtate 
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eſtate of the firſt grantee ; and if fo, certainly the king may grant Ty Kine" 

this office in futuro; and the rather, becauſe in its very nature he * Wes 

has only a right of nomination, and the grantee himſelf has little 2 

more in it than a bare — without an intereſt ; he has only a K 
wer to ſearch for prohibited goods, either imported or exported, 

at Plymouth; and it was never yet denied, but an authority (as this 

is) might be ranted in futuro (a). * It is no objection to ſay, that * [ 230 E 


2 freehold in lands, &c. cannot be thus granted. It is true, the law 


is ſo in the caſe of a freehold of lands, which are always in being, | 


for otherwiſe it would be in abgyance, which is not allowed but in 
particular caſes; and it would be to make fractions of eſtates ; 
neither could /zvery of ſeiſin be had in ſuch caſes 3 but none of 
theſe reaſons concern an othce which has no exiſtence but at the 
pleaſure of the grantor, and is no longer in being than whilſt it 
continues in grant. But the wiſdom of the law has made a diffe- 
rence even in offices themſelves, viz. between ſuch as aregin fee 
exiſting, and ſuch as are only granted for life or at will; and then 
offices in fee will fall under the ſame rules with other inheritances; 
but offices for life may be granted in futuro by the ſame reaſon as 
a rent or a common may be granted to a man and his heirs; and 
therefore in this grant the king was neither miſtaken in fact or in 
law; for this office may be granted in future after the determina- 
tion of an eſtate at will, which is not to ſupport the ſubſequent 
grant, but the recital of it is only to ſhew when that ſhall takeplace. 


CURA. The king may grant an eſtate in an office to com- 


mence in futuro, or upon a contingency, which eſtate ſhall ariſe 
out of the inheritance he has in the office itſelf ; for ſuch he may 
have in point of intereſt, though not in execution, Now admit- 
ting that the eſtate at will which Martin had was determined, yet 
the grant to Fryer ſhall be good, and by conſequence after his 
ſurrender the grant to Kemp ſhall be alſo good; for there was ſuch 
an office as this of ſearcher, &c. though no eſtate in the office 
was in being when the grant was made to Fryer ; and if fo, then 
by that grant a new thing was created, to commence in futuro 
x $: the death, &c. of Martin; and ſince Corbet's Caſe (b), it has 
not been doubted but a rent de novo may be granted to commence 
in futuro (c), for it is a creature of the grantor; and this being in 
the king's caſe, he may conſtitute his grant in, what manner he 
thinks fit. There have been many ſuch grants of late years 
and it will he very hard to aſſign a reaſon why a grant to com- 
mence in futuro ſhould not be as good where there is no ſuch 
eſtate or intereſt in an office in being. This is not a remainder 
or reverſion ; it is not the one, beck not created when the par- 
ticular eſtate was granted; * nor the other, becauſe there is no 
inheritance in this office; but {till it is a good grant by way of 


as | 2611 


reverſion, Viz. HABENDVUM after the death of che firſt grantee, &c. 


and ſuch grants have been held good in law. 


Wherefore, in Trinity Term following, judgment was given for 
the defendant, 


(a) March, 38. 3. Leon. 31. Id () Dyer, 37. a. 1. Sid, 283. 


Ray. 49. 51. $53. 1. Mod. 30+ Salk. $77. 4. Com. Dig- 
(6) 1. Co. 77. 4 * Eſtates (B. 13.). 


Knipe 
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Caſe 106. 8 Knipe againft'Edwin. 
If the high ſtew- MANDAMUS to the dean and chapter of We/tminfler 
A admit the defendant to the office hag re pe e 


feer name nomination of the Duke of Ormond, who was 


robe bei- 
kf, and the 6. 638+ "vba ee eee 
dean and chap- had neither any ſeiſin or freehold before admittance. 
ther, the Coure E contra. It is the dean and chapter, and not the high 
will grant a Whouſually appoint a perſon to this office; — aber 
waxpaxus to they who ha © (rack or retry brevium have alſo power to 
the appointee of put in a bailiff, which the dean and chapter have in this caſe, and 
—— have always granted this office ; and when the 
ud 3 prejudice perſon is in, he is ſtiled ballivus decani et capituli, Sc. ; and it is 
— IE ard 
chapter ative writ, uſuall where c Ju 
S. C. Comb, of the 1 is a diſpute 
| > "GY — — right of nomination to this office, and Xnipe — 
— adrnitted by the dean and chapter, ————— te 
17. Co. 98. a freehold for life; and this writ was never yet granted to try titles : 
— if Edwin has any prejudice, he may bring an action on the caſe, 
ct eney og ————— P 

cannot have a mandamus (a 


I, 
E. ray. Ray. 159. Con. reer 
25. 04. 146, {on of the office, for by that be ſhall only recover damages. 
13. Mod. 609. A mandamus was granted; but without prejudice. 
282 . (a) But fee March, 101. 


Caſe 107. Reeve againſt Long. 


If a deviſe EMO OF A JUDGMENT in the common 
made to A. for 


_ — I be ·˙·˙· rrt ie 


22 2 Long, Eſq. was of che lands, &c. in fee, and by his laſt 
we 9 fon of dated the 20th of 1676, deviſed the ſame to his nephew 
= FE 2 Henry Long (che ſon of his brother Richard Long) for life, 


- offoch firſtſon; and after his to the firſt ſon of the ſaid Henry Long lawfully 


and for defaul: begotten, and the heirs males of the body of fuch firſt ſon lawfully 
of ſuch ĩſſue, to ifſu; ; and for default of ſuch ifue, t6 the ſecond, third, fourth, 
_——_— and every other ſon of the body of the ſaid Henry Long 
Tue bei, of lawfully to be begotten, ſucceffively one after another and to the 
ef the body of; ales of thei refpettive — — 
-eefſively, &c.; to Richard Long the defendant, ſecond fon of Richard Long, for 
and Ade ade life; and after his deceaſc, to his firſt, ſecond, third, &c. and ev 

of theta her fon, ut ſup#d with divers remainders over. John Long tied, 
— e und Henry entered, who had iſſue one 8 — 
wah « ſex; Day 1687 he died, leaving his wife exſcint with a ſon, who was born 


. . 3. Lev. 40. S. C. Salk 
n. 430. 8. C. Comb. 252. 8. C. Carth. 30g. S. C. 12. Mod. 33. 8. C. Holt, 
Abr. 336. Ante, 239. 1. Co. 95. Gras Gre ques 43. Leon. 2. 3. Com. 
Dig. 476. 1. Com. Dig. * Diſcent” (C. 4.) 9 Eftates"* (B. 23.) 2. Bi& 
Abr. 30. 4- Bac. Abr. 312. 


227. 


P 
Fad 
Bt 


for lands in Mel ſbam, in the county of Nn, wich thre 


about 
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about ſix months after the death of his father. But upon the death” RI 
of Henry without iſſue male, Richard Ling, being the next in fiſt 
remainder, entered, &c. and afterwards the po/tbumous ſon, by his . 
guardian, entered upon him ; and thereupon Richard brought this 
ejetment, and had judgment in the common pleas. 

The judgment was faid to be erroneous. . 


It isplain that Henry the after-born ſon is heir at law, and if this 
will had not been made he would have inherited; and thereforethe 
intention of the teſtator muſt be very clear in the will itſelf to 22 10 
difinherit this heir, otherwiſe he muſt not be defeated of the eſtate. 3 
But his intention (which is the only conſiderable thing in the will) 

to be of another nature; for throughout every paragraph 

it is plainly to be collected, that he intended his land ſhould go and 
be continued 1 „ers males of his family ſucceflively. This 
muſt therefore executory deviſe, and not a contingent remain- 
ur; and the rather, becauſe it is in the caſe of a will, by which 
eſtates do paſs other wiſe than by conveyances * at the common & 2831 
lw ; and the law will not ſuffer this to be conſtrued @ contingent 3 
remainder, becauſe that would be to diſinherit an heir upon a nicety, 8. Mod. 134. 
zgainft the plain intention of the teſtator. That intentions govern 2 4 2. 
in wills many authorities may be cited, viz. If a father, Kevin 419. 502. 3 
three ſons, deviſe his land to his eldeſt fon in tail, remainder to Prec. Chan. 15. 
his ſecond — — manner, name to = third fon in 67. 72. 36. 
fee, and the el happen to die in the life-time of his 373 
father, leaving ifſue, it has been held that ſuch iflue ſhall | oi ang 
inherit without a new publication of the will, becauſe it was 2. Her Wms. 
not the intention of the father to diſinherit him (a), If, there- 28. 253. 282. 
fore, this is @ ſpringing remainder, the freehold veſted in Ri- 73. 
hard till the ſon of Harry was born, and then it veſted in him, Sales T. T. 19. 
And to prove it to be 4 Kae remainder or executory deviſe 514 Ray. 205. 
that noted caſe of Pell v. Brown (b) was cited, which. is reported 438. 
in ſeveral books, viz. The father being ſeiſed in fee, and having 
iſſue three fons, William, Thomas, and Richard, deviſed it to 
Thomas and his heirs, paying Richard m_ pounds a-year, &c. ; 
and if Thomas died without iſſue living William, then to him in 
fee ; Thomas entered, and ſuffered a common recovery to the ule of 
himſelf and his heirs, and deviſed it to A. and died without iſſue in 
the life-time of his brother William, to whom the land was ad- 
judged ; for Thomas had no eflate-tail, but a limited fee, which was 
determined by his dying without iſſue living William, whoſe inte- 
ret muſt ariſe upon a contingency, via. by way of executory deviſe ; > 
for Thomas might have ſurvived him, or might leaye iſſue living ante, 258. + . 
Miliam; and therefore this recovery could be no bar, becauſe the 8a. 23% 
eſtate of William did not depend upon that of Thomas, but was . 
collateral to it, and a mere poſſibility, which a recovery could not / 

{«) Dif, per Por u au, Chief Juſtice, ©* Deviſe“ (E. 3.). (K.). Hodgſon v. 
in tulſer v. Fuller, Cro. Eliz. 424.— Ambroſe, Dougl. 337. and. Warner v. 
But if the deviſe had been to @ ſtranger, White, Dougl. 344+ n 1. Brown's 
the will muſt be new publiſhed. Note te Caſes in Chan. 219. 
Foruis EpttTrons,—And fee Plowd, (4) Cro, Jac. 590. 1. Roll. Abr. 
Com. 345, Cro. Eliz. 423. 2. Vein. 611. 2+ Rep. 394. Palmer, 121. 


722. 1. Eq. Cates, 115, Strange, 25, Bridgm. 1. 
1. beer. Was. 397. 3- Com. Dig. | 
Vor. IV. 8 c affect, 
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Rain affect, and which it would have done if it had been a remainde; 
22 yeſted. Ever ſince this caſe, executory deviſes have been allowed 
rere. not abſolutely upon a dying without iſſue, but dying ſo in a part. 
cular time; for otherwiſe eſtates might be continued to perpetuity, 
which the policy of the law will not endure, To prove likewiſe 

that the ſhall veſt in the heir till the contingency happens, 
a judgment was cited in the king's bench 43. El:z, (a): Ama 
deviſed his lands to M. for a term of years, waich was to commence 
at the next Michaelmas after the death of the teſtator, remqaindet 
© [ 284 J and his heirs ; * the queſtion was, Whether this was a good 
0 ' remainder? It is plain it could not take place e inſtanti that the 
rticular eſtate determined, becauſe of the term for years coming 
— thoſe eſtates ; but it being in the cafe of a deviſe, the 

freehold in the mean time ſhall deſcend to the heir of the deviſor. 


E contra. This is a contingent remainder ; for if it ſhould be an 


mother, if ſhe ſhould have a ſon, and if he die before he come to 
age, then to the right heirs of the deviſor ; the deviſor died 


executory deviſe, becauſe that is never allowed where a n 
r the 
mother had a freehold for life; and therefore it was adjudged 


— * the father ſor life, remainder to his next heir male in tail male; the 
— . f 
a T. 47. adjudged, that by this means the remainder was deſtroyed, becauſe 


(= Woodcock v. Woodcock, Cro. (e) Purefoy , Rogers, 2. Saund. 
__— $75. 2: 92s. 08s Th 4. Be 
* (6) Raym. 164. r 315. 
dington v. Kime, 1, Salk. 2 Good. Is 
right v. Corniſh, . Salk. 246 Scat- nere 
tergood v. Edge, 1. Salk. 229. Right 
v. Hammond, Strange, 427. a 
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icular eſtate determines, or veſts during the particular eſtate. | 


» Now it could not take place eo infant: the particular eſtate 
letermined ; for that being gone by the feoffment, the ſon could 
not be heir to his father, who was then alive, for nemo eff heres 


[( 2851 


R rn 
againſt 
6G. " 


viventis, and therefore could not enter for a forfeiture ; neither La, Ray. 314. 


could it veſt during the 
forfeited. So here in 
Henry Long for life, remainder to his firſt ſon, and Henry dyi 
before that fon was born, the remainder could not veſt in Ning 
who was not then in being; and the particular eſtate being deter- 
mined by the death of Henry, it muſt go over to the de 

who was next in remainder. As to the caſe of Pell v. Brown, 
the labour there was to make it an eſtate- tail in the firſt 


icular eſtate, becauſe that was actually 779+ 33. 
e caſe at bar, the eſtate being limited to b. C. R. 131. 


1. Peer Ws. 
234. N 


deviſce, which not being allowed, then it muſt be a void limitation 


to the next, unleſs conſtrued to be an executory deviſe to him; 
and that was the reaſon of that judgment, on purpoſe that the intent 
of the teſtator might be fulfilled. But that differs from this caſe, 


becauſe the perſon to whom the eſtate was deviſed was in being; 


but it is otherwiſe here. 


And ſo the judgment in the common pleas was affirmed without 


any farther argument. 


But in Michaelmas Term following it was reverſed in the houſe 


of peers (a). 
(«) The Judges of the court of king's 
bench affirmed the judgment of the com 


deviſe or a ſpringing remainder ; but 
almoſt all the lords, on the writ of error 
in parliament, were of a contrary opi- 


Richard Long till abe ſon was born, All 
the Judges, however, were much diſ- 
ſatisfied with this reverſal, and did not 


{ach caſes out of the old law, Fear. C. R. 
236. the ſtatute of 10. & 11. Will. 3. 


4 fon or ſons, daughter or daughters, 
" of the body of any perſon lawfully 
© begotten, with any remainder or 
remainders over, to or to the uſe of 
* any other perſon, any fon or ſons, 
daughter or daughters, of ſuch perſon, 


$2 


% lawfully begotten, that ſhall be born 
« after the deceaſe of his, her, or their 
father, ſhall, by virtue of ſuch ſettle. 
„ment, take ſuch eftate ſo limited to 
the firſt and other ſon or fons, daugh- 


% ter or daughters, in the fame manner 


« as if born in the life-time of his, her, 
© or their father, although there ſhall 
happen no eſtate to be limited to truſ. 
tees, after the deceaſe of the father, to 
© preſcrve the contingent remainder of 
« ſuch after- born ſon or fons, daughter 
or daughters, until he, ſhe, or they, 
« come in efſc, or are born, or take the 
« fame; ov, that nothing in 
* this act ſhall extend to diveſt 

« eſtate in remainder that by virtue of 
„ any ſettlement is already come to the 


é pofſeffion of any perſon, or to whom 


« any right is accrued, though not in 
« adtual poſſeſſion, by reaſon or means of 
% any after-born ſon or daughter not 
© happening to be born in the life-time 
« of his, her, or their father. —Salkeld 
makes a guerre whether this ſtatute ex- 
tends to @ deviſe, the words being, 
« where any eſtate is by marriage or 
other ſettlement limited,” &c,1.Salk.223.z 
but Mz, JusTics Borten 

« there ſeems no juſt ground for the 
doubt, Bull. N. P. 105. — See 


+ Term Rep. 633 
8 33» Nichols 
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Caſe 108. Nichols againſt Pawlet, 


62 of FN AN ACTION ON THE CASE the under the allegiance of 
To © Wm EC TEAM: lienigena born in France, * alegianc 
markierten IHR FRENCH KING, adverſa : domini regis, Sc, nunc et tiden 
ay «t forma, patre et matre (a) —— hy. regno Anglie abjqu 
muſt conclude 2 7 s 27 bo. paratus eft verificare ubi quand, Sc, 

, and | y ** . . : 
. rea cures dei ai rb demi reins are, 
| err FE D, ef 11 . bs # 1 

( 286] The plaintiff replied, 4. wa reging nunc de patre et matr 
S.C.Carth.302. igrantid dicti domni „ a- t deming regina nunc er iundus et na- 
Poſt. 376. 405. amicis corundem domini reg is 7 in parochia et wards pred. et nn 

e ndant) feperius alle cvit; er le 
7. Co. 2 . alienigena prout pred. (the Gere 2 | per 31; 
Aa, 11. petit quad inquiratur per patriam, S. 
Co. Lit. 123. The defendant demurred generally: {ark Þ Lo 

* 5 iſſue was not well taken, 
12. Mod. 125. GED, that the iſſue | 

2. And 1T was ADJUDGED, oncluded to the country, 
Ld. Ray. 28 |; intiff ought not to have conclude: | 
Furz. 130% becauſe the plaintiff oug ſet forth in the replication, he ſhould 
12. Mod. 125. for there being new matter ſet ity to rejoin (c). 
B ̃ ˙ Ad . — 
oY Forteſ. 232. * nden. e 4 * | 


8 * « & ſujet? z muſt conclude to th 
8 eee 
5 toe the ie of Welt v. Sutton, the replication muſk, conclude wi 

| k. 2» that where „ an. ner” is e 


wy 
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an appeal MIDDLESEX, 
of murder 


by the bro- 
ther 


heir of the 
deceaſed, 
Co, Ent, 
53. 56. 
$,C, 3.Ld. 
Ray. 30. 
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The Sixth of William and Mary, 
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The King and Queen's Bench. 


Sir John Holt, Knt. Chief Juſtice. 
Sir William Gregory, Nut. 


Sir Giles Eyres, Kut. 


Sir Samuel Eyres, Kt. 


Sir Edward Ward, Knt. Attorney General. 
Sir Thomas Trevor, Nit. Solicitor General. 


o 
* 0 & — a | = : 


* Wilſon again Law. 


OHN 

to wit. LAW, 
late of the pariſh of Saint 
Giles in the Fields, inthe coun - 
ty aforeſaid, tleman, was 
attached by his body to anſwer 
to Robert Wilfon, gentleman 
the brother nd heir of Edward 
Wilſon, gentleman, concern- 
ing the death of the aforeſaid 


Edward, formerly his brother, 
whereof. he appealeth him; 


and there are pledges of proſe- 
cuting, that is to ſay, Charles 
Willams, of the pariſh of 
Saint James, within the liber- 

of Weſtmir;/ter, in the coun- 
x- 9 
and Fohn Wheeler, of the 


pariſh of Saint Mary le Savoy, 


in the county aforeſaid, gen- 


OHANNES 


Mio. 
LAW mnuper 


. 


de parichia Sax cTI Ecr- , 


DII IN 
pred. gener:ſus attachiat. 
Fuit per corpus ſuum ad re- 
ſpandend. RoBeRTo WII- 


Juſtices. 


2 [287] 


Caſe 109, 
Appeal of 
the brother 


ed. 


1. Salk. $9. 


SON geuereſe fratri et bæredi 519. : 


EDwarDI WIIsod gene- 
roſs de morte pred. En- 
WARDI quondam fratris ſut 
unde cum appellat 3 et ſunt 

g. de projequendo ſcilt. 
NE — de 
parochis SANCTI Jacont 
infra libertatem W ESTM. in 
com. pred. tapetiarius et 


Jonannes WHEELER de 


parochia SancTAMarieE 


LE SAVOY in com. pred. 
18 z et unde idem Ro- 


3 


ag aiaſt 
Law. 
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wire tleman: and whereupon the 


faid Robert Wilſon, the bro- 
ther and heir 
ward — in his proper 

on, inſtantly appealeth the 
Ed Jobs" Zan of it: That 
when the aforeſaid Edward 
Wilſon was in the peace of 
God, and of the lord the now 
king and of the lady the now 


queen, at the aforeſaid pariſh 


eof Saint Giles in the Fields, in 


the faid county of Middleſex, 
on the ninth day of April, in 
the ſixth year of the reign of 
the LoxD W1LLIAM and the 
Lapy Maxy, by the grace 


of God of Fngland, Scotland, 


France, and Ireland, KING 
and Queen, defenders of the 
faith, &c. about the firſt hour 


_ aftermid-day,in the fame year, 


came the aforeſaid John Law 


& feloniouſly, and as a felon, of 


hee 


the ſaid lord the now king and 
lady the now queen, lying in 
wait, and of his malice afore- 
thought and aſſault premedi- 
tated, againſt the peace of the 
faid lord the now king and lady 


the now queen, their crown, . 


„ hour, and place, 
with force and arms, &c. feloni- 
ouſly, wilfully, and of his ma- 
t, made an aſ- 
fault upon him the faid EAd- 
ward Wilſon; and the ſaid John 


Law then and there, - with a 


certain ſword made of iron and 
ſteel, of the value of ſive ſhil- 


lings, which he the ſaid John 


Law in his right hand then 
and there drew, had, and held, 
then and there violently, felo- 
niouſly, wilfully, and of his 
malice aforethought, did 
ftrike, ſtab, and thruſt in, and 


upon the upper part of the bel- 


ly of him the faid Edward 


the ſaid EA- 


BERTUS W1LSORN frater et Wu 


heres pred. EDwarDI 
Wi1LsSoN in prepriæ perſona 
ſua inflanter _ pred. 
Jonannem LAW de e 
od ubi pred. EDWARDUS 
ILSON fuit in pace Dei et 
domini regis et domine regi- 
n nunc apud prædict. pare- 
chiam SANCTI EGIDI iN 
CamPis in predift. com. 
Midd. nene die Aprilts anno 
regni Dowine GULIELMI 
et Dowinz MARIA Dei 
gratia Angl. Scotia Francie 
et Hibernie repis et regine 
dei defenſor. c. ſerts circa 
boram primam peſi mer idiem 
ejuſdem diet ibi tunc venit 
pred. Jou ANNES Law fe- 
lontce ac ut felo dictorum do- 
mini regis et dominæ reginæ 
nunc inſidiands et ex malitia 
ſua precogitat. et inſult. 
pr emeditat. contra pacem 
diflorum domi ui regis et do- 
ming reginæ nunc coronam 
et dignitatem ſuas ac eiſdem 
die anno hora et loco vt & et 
armis Cc. felanice voluntaric S 
et ex malitia ſua preecogi- 
tata im ipſum EDWARDUM 
WiLsON isſullum fecit et 
præd. Joh Ax. Law adtunc 
et ibidem cum guodam gladio de 
 ferra et chalibe confecto va- 
loris guingue ſaliderum quem 
ipſe idem Jon AN. Law in 
manu ſua dextra adtunc et 
ibidem extraclĩ. babuit et tenuit 
eundem EDWARDUM W1L- 
SON in et ſuper ſuper iorem 
pariem ventris ipſius En- 
WARDI WILSON juxta pec- 
tus et med um corporis u- 
dem EDwARADIT adtunc et 
ihidem violenter felonice vo- 
luntarie et ex mulitia ſua 
precogitata percuſſit pupugit 
ct inforavit ANGLICE did 


D. 


The count, 
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ſtrike, ſtab, and thruſt WII sen 


Wilſon, near the breaſt and 
middle of the body of him the 
faid Edward ; giving to the 
faid Edward Wilſon, then 
and there, with the (word 
aforeſaid; in and upon the 
aforeſaid part of the bel- 
7 omg the aforeſaid Edward 
5 1% near his breaſt and 
middle of his body,one mortal 
wound, of the breadth of two 
inches, and df the depth of five 
inches, of which mortal wound 
indeed the ſaid Edward Wilſon 
then and there inſtantly died ; 
and fo the aforeſaid John Law, 
then and there, that is to ſay, 
on the ſaid ninth day of April, 
in the fixth year aboveſaid, 
about the firſt hour of mid=day 
of the fame day, at the afore- 
faid pariſh of Saint Giles in the 
feelds, in the county of Mid- 
dleſex aforeſaid, in manner and 
form aforeſaid, feloniouſly, 
and of his malice afore- 

t, hath ſlain, killed, and 
murdered, the aforeſaid Ed. 
ward Wilſon, againſt thepeace 
of the faid lord the now king 
and the lady the now queen, 
their crown and dignity: and 


as ſoon as the ſame felon, the 7 


in, dans tidem EDwARDO 


2 


Wilson adtunc et ibid:m 
cum gladio pred. in et 5 place 
ſuper pred. | ſuperiorem "ee a 


partem wentris ipfeus pred. 
EpwarDi W1LSON juxta 
pettus in medium cor poris ejus 
unum wvulnus mortale lati- 
tudinis duorum pollicium & 
profunditatis guing. pollicium 
de quo guidem vulnere morta- 
li idem EDbwWAR DUS WII- 
SON adtunc et ibidem inflan- 
ter obiit; et fic pr £4, JOHAN=- 
NES Law adtunc et ibidem 
ſcilicet ditto nono die Aprilis 
anno ſexto ſupradicto circa 
heram primam poſt meridiem 
ejuſdem dei apud præd. paro- 
iam SANCTI-EGIDI1 IN 
C Auris in com. M1DDLE- 
SEX præd. mode et forma 
pred. felonice voluntarie et 
ex malitia ſua precogita- 
ta prefat, EDWARDUM - 
Wi1ts0N interfecit occidit et 

murdravit contra pacem dic- 

tor um domini regis et dominæ 

reginæ nunc coronam et dig- 

nitatem ſua get quam cito idem 

felo dictus Jonanxes Law 

cloniam et murdrum pred. 


faid Fohn Law, had done the feciſſet ipſe idem JoHANNEs 


felony and murder aforeſaid, 
he, the ſaid John Law, fled, 
and the aforeſaid Robert Wil. 
ſon him the faid John Law 
freſhly purſued from vill to vill 
into the four neareſt vills, and 
further until, &c. and if the 
ſaid felon will deny the felony 
and murder aforefaid laid to 
him in form aforeſaid, the ſaid 
Robert Wilſon is ready to 


prove * him, as the 


court, 


Law fugit 
BERTUS WILSON ipſum cit. 
Jonannem Law retenter 
inſeguutus fuit de villa in vil- 
lam uſq. quatuor villat. pro- 
pinguiores et ulterius quouſqe 
Sc. et ft dictus felo feloniam 
et murdrum pred. ei in for- 
ma pred. impoſitum velit de- 
dicere idem RoBERTUS 
WILSON hoc paratus eff 
verſus eum probare prout 


curia, &c 


edictuſq. Ro- fg, f= 


*. 


Et pred. JoHANNEs The 
Law. in propria per 
s oyer (a) of ſua venit et petit auditum 

(a) 5. Burr, 2793. 
S 4 


traverte eye And the 
of writ and Law, in his 
mum. comes and p 


wuter the writ of appeal aforeſaid, 


againſt 
Law, 


« pariſh 


Tuc return, 


and the return of the ſame 
writ, and they are read to him 
in theſe words, ta wit, WII- 
« LIAM AND MARY, by the 
« grace of God, of England, 
« Scotland, France, and Ire- 
« land, king and queen, de- 
« fenders of the faith, &c. Lo 
« the Sheriff 7 Middleſex, 
« GREETING: Foraſmuch as 
« Robert Wilſon, gentleman, 
the brother and heir of Ed- 
« ward Wilſon, gen 

< hath made you ſecure 


< proſecuting his complaint 


« by Charles Il ĩſſan, of the pa- 


« riſh of Saint Fames, wi 
<« the liberty 


in 


Meſtminfter, 


of Saint Giles in the 
« fields, in county, gen- 
% SE —— — 
« ing to the law and cuſtom 
ot our kingdom of Eng- 
« land, ſo that you may have 
* him before us from tne day 
« of Ze/ter in one month, 
« whereloever we ſhall then 
« bein England, to anfwer to 
« the afurciaid Rober t I ilſan, 
concerning the death of the 
« taid Eoward IF ilſon, for- 
« merly his brother, where- 
« of he appealeth him; and 
« have you then there this 
« writ. Wir Ess ourſelves 
« at J/e/iminfter the nine- 
* teenth day of April, in the 
« fixth year of our reign. 
« MARTIN.” By virtue of 
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brevis (a) de lu pred. 
et retorn. 70 brevis 
et ei leguntur in hac verba 
fſeilicet, GULIELMUS et 
Mar i aDet gratia Anglic, 
Scotie, France, et Hiber- 
nie rex et regina fide: defen- 
ſeres, Sc, Fal. 7 
DLE+EX ſalutem: Duia Ro- 
BERTUS WILSON generoſus 
ater et beres 3 
ILSON gencre fecit te ſe- 
cur. de —— — 
CAROLUM WILLIAMS 

de paraghta SANCTI ] Aco- 
Bl infra libertatem W:ftm, 
in comitatu tus ſopetiarium 
ct JUHANNEM WHEELER 
de parachia SancT 2X M a- 
RIA LE SAVOY in comitat. 
tus genere, um, ides tibi præ- 
cipimus uod attactias Jo- 
HANNEM * Law zuper de 
parochia SANCTI EG1Dal 
IN CAuris in comitutu tus 
genereſum fer corps ſuum 
ſecundum ligem ei conſuetu- 
dinem regni noſtri Angliz ita 
guad eun habeas cram 
nobis @ die Paſ he in num 
meuſem ubicung. twnc fueri 
mu. in Anglia ad reſtandend. 
pr efat RogexTo WiklsoN 


de morte pred. EDWARDI 


quandam fratris ſui und- 
eum appeliat zet habeas ibi tunc 
hoc breve. T efle nabiſipſis apud 
W:/tm. xix dic Aprilis anno 
regni ner ſexto, MARTIN. 


W. 
— 
Law, 
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Virtute iftius brevis mihi di- The retus- 


rect. attach. fect 7 anomi- 
nat. JoOHANNEM Law per 
corpus ſuum, cujus quidem cor- 
pus ad diem infracontent, co- 
ram domino reg. et doirina 
regina ubicung. Ac. parat. 
babes prout interius mihi 


(a) Se Rex v. Taylor, f. Burr. the writ and the return read by the 
279% that the oyer in the caſe of an  cflicer of the court, and not tw have 


a;-peal only intitics the party to have a copy of them, 


vn this writ to me directed, I have 


— cauſed to be attached the 
„ within-named John Law by 
5 

e the lord the 


his body, 
have ready 
king and the lady the queen, 
whereſoever, &c. as it is with- 
in commanded to me : the an- 
ſwer of Thomas knight, 
and Willam Hedges, knight, 
ſheriff, Which being read and 
heard, the aforeſaid Fobn Law 
defends the force and injury 
when, &c. and all the felony, 
3 
| original writ 
= declaration aforeſaid ; be- 
cauſe he faith, that that writ, 
and the return thereof, and 
alſo the declaration thereupon, 
are not ſufficient in law to 
compel him the ſaid John Lato 
to anſwer thereunto ; and that 
he to the writ aforeſaid as afore- 
aid returned, or to the decla- 
ration aforeſaid as aforeſaid 
declared, hath no nor 
is he bound by the law of the 
land, to anſwer; and this he 
is ready to verify; wherefore 
he prays judgment of the writ 
and return, and of the decla- 
ration aforeſaid, and that the 
faid writ may be quaſhed, &c. 
And as to the felony and mur- 
der aforeſaid, he, the ſaid John 
Lew, faith, that he is not guil- 
ty thereof, and of good and 
evil he puts himſelf upon the 


to the writ 


Pleads not 
eil to the 
murder. 


le. county; and the aforefaid Ro- 
bert Wilſon likewiſe, &c. 
Joinderin And the aforeſaid Robert 
writ and plea of the ſaid John Law 
the return, above to the writ of him the 


ſaid Robert Wilſon aforeſaid 
in form aforeſaid pleaded, faith, 
that the ſaid writ, and the re- 
tura thereof, and the matter in 


_ ABNEY mulitts cf WIIII- 
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præcipit. Raſponſ. Thon WA ses 
ELMI HenGes mibitis vic. 


D. 
wand. 
Duibus lactiſ et auditis pred, 
JoHannes Law. defendit Tln in 
vim et injuriam quands Ec. n dhe wg 
et omnem feleniam et quic=. and count. 
uid fc, of petit judicium de 
evi original et narratione. 
pred. quia dicit quad breve 
lud et retorn. inde necnon 
narratio pred. ſuperinde 
minus ſuſfiien. in lege exiſ- 
tunt ad compellend. cundem 
Jonax. Law adinde re- 
ſpondend. quod. ipſe ad breve 
pred. fic ut prefertur re- 
tornat. ſeu ad narration:m 
præd. ut prefertur declarat. 
necc/ſe non habet nec per legem 
terræ tenetur reſpondere ; et 
hoc paratus 2. verificare ; 
unde petit judicium de brevi 
retorn. et de narratione pr ad. 
et qued breve illud caſſetur 
Sc. Et qusad ſelaniam et n ur- 
drum pred. idem. Joh Ax - And not 
NEs LAW dicit quod ipſe $vilty to 
non oft inde cuipabilis, at dn Wan 
patriam; et pred. ReBER- upon. 
Tus W1L$ON /amiliter, &c, 


Et pred. RoBERTUS J. inder in 
Wilson quoed -prad. pla- demurter. 
citum prædicti JOHANNIS 
Law ſuperius ad breve ipſtus 
RoBerTI WiL80N prad. 
in forma pred. placitat. dicit 

breve ulud et retorn. 
inde ac materia in eiſd. con- 


ns the fame contained, 


rn nnd ſufficient in law to com- 


Law. 


as to the 


the faid Fohn Low to ah- 


pel 
wer thereunto; and this he 


is ready to verify: wherefore 


IE TE nn gu 
tooth or 
* e 


return thereof is bad, vici- 

r he, the ſaid 

Robert Wilſon, prays ju 

ment; — Hoy Bbw 

writ, and the fald return thefe- 

r ood and 
law 


ſufficient in nd as to 


. the faid demurrer in law, or 


plea of the aforeſaid Fobn Law 


to the declaration of him the 


faid Robert Wilſon, the faid 
Robert Wilſon 3 above 


in form aforeſaid pleaded, he 
the faid Robert Men, faith, 
that the faid declaration, and 
the malice in the fame con- 
tained, ſo as aforeſaid declared, 
are good and ſufficient in law 
as well to have and maintain 


in his appeal aforeſaid againſt 


the faid Jobn Law, as to com- 
pel the faid John Law to an- 
ſwer thereuntoz which decla- 


ration indeed, and the malice 


in the ſame r he, the 
faid Robert Wilſon, is ready to 
verify and 22 the court, 
&c. And becauſe the faid John 
Law doth not anſwer to that 
plea, nor hath hitherto in any 
nfanner denied it, he, the faid 


Robert Wilſon, prays Judg- 


ment, and that the faid 7o 
Lew may be convicted of the 
felony and murder aforeſaid, 


F 


* 
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are good tent. bona et ſufficien. in lege Wine: 


exiftunt ad prædictum Jo- 
HANNEM LAW adinde re- 

e compillend. et hot pa- 
ratus eft verificare ; und: e 


ipfius RogexRTi Wilsown 
pred. ſuperius in forma 
pred. placitat. idem Ro- 
BERTUS Wirso dicit quod 
narratio illa matcriaq. in 
eadem content: fic ut pres 


fertur declarat. bon. et ſuffi- 


cien. in lege exiſftunt tam ad 
appellum ſuum præ d. verſus 
prefat. Jonannem Law 
babend. * manutenend. quam 
ad eundem JO HANNEM 
Law adinde reſpondere com- 
peilend. quam quidem narra- 
tionem materiamg. in eadem 
content. idem ROBERTUS 
W1L$s6N paratus eft verifi- 
care et probare prout curia 
c. Et quia pred. JoHAN- 
nes Law ad placitum illud 
non reſpondet nec illud bucuſ- 
qualiter dedicit, idem 

oBERTUS Wilson petit 
Judicium et quod præd. Jo- 
HANNES LAW de feloma et 
murdro prædidtis convinca- 
ur, Cc. 


ageinf 


Law; 
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| Wilſon againſt Law. _. ” Cale 1ic. 


APFEAL OF MURDER. The appellee; after he had craved An appeal of 
oyer both of the writ and count, demurred; and, as to the murder Rating 


felony and murder, pleaded not guilty. | — wr 
The exceptions following were taken to the count, and to the 2 day, and «bout 
return. " fuch an hour, is 
good ; but. if ix 


Fixs r, It is faid, that the perſon killed was on the ninth day of "= 8 to 
April, &c. in the peace of the king, Kc. and that the defendant ted on ihe 
circa horam primam of the ſame day ex malitia ſud præcogitatd fame day and 
eiſdem die et hord, &c. aſſaulted him; now circa horam primam is bour, it is bad. 
a very uncertain allegation of the time ; and therefore of conſe- f C., alk. ons 
quence eiſdem die et hord, &c. inſultum fecit muſt be as uncertain. s. E. 2. Salk 


SECONDLY, Here is no direct charge againſt the defendant; 12 Gans, 
for the words in the declaration do not poſitively alledge that he 293. 
gave the wound, &c: it is © percuſſit, pupugit, e dans 8. C. Carth, 
« He.“ when it ſhould have been © dedit mortale vulnus,” and fo are 330 . 


the precedents in the printed entries (a). IO tare” 


THIRDLY, There is no legal venue; for the fact is alledged 1 © Sus. 
to be committed in parochid, &c. when it is expreſſy nel 22 — 


the ſtatute of Glaucgſſer to be in ſome vill or town (5). $. C. 1. Ld. 


FouRTHLY, The return is © attachiari feci, when it ſhould 2 Ray. Ent. 
have been attacbiavi, like the writ, which commands guad capias, 10 
the return whereof. is quod cepi, and never quod capi feci (c). 3 Mod. 158. 
Where a reſcous is made from the ſervant, the ſheriff in his ES 
return muſt fay that it was from himſelf, becauſe he is the imme- (d. 6.). 
diate officer of the court: now in this caſe it does not appear 2. Hawk. P. C. 
whether the ſheriff himſelf or his bailiff attached the defendant ; . 23. f. 8. 
and if by a bailiff then the ® return by the ſheriff is not good, unleſs © 92. 
it was by a bailiff of a franchiſe ; and for this purpoſe THE Year [291 
Book of 2. Hen. 4. pl. 4. b. was cited,viz, King Edward the Fourth 

to a certain perſon the office of barhff itinerant in Hamp- 

ſhire, and execution of writs, &c. and the ſheriff of that county re- 
turned a writ thus, viz. * Mandavi ballivs itineranti qui Gaber 
retorn, &c. per chartam regis qui mihi nullum dedit reſponſum ;” 
and he was amerced for this return, becauſe the bail: itinerant 
was not a bailiff of a franchiſe. Now it cannot be objected that 1. Bulſt. 76. 
this is helped by the appearance of the defendant; it is true, he came 
in and appeared upon the return, but demurred for this fault, 
which is all the appearance he made, ſo that he is now in court to 
ſhew this inſufficient return. Neither is it an objection to ſay that 
the ſheriff's return is not traverſable, as in an appeal of murder; the 
original was returnable Ocrab. Mich. which was the firſt return of 
Michaebaas Term, but the writ was not delivered to the ſheriff to 
execute till the ſixth of November following, and there he returned 


(a) Raſtal's Entries, 48. b. Coke's () 2. Inſt, 319. 
— 53- and Long's Caſe, 5. Co. (e) Coke's Eutries, 56, 57. 59. Dyer, 
29. 


199. 4 
« tarde,” 
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« tarde,” which though true, yet it was held that the might 

verſe it. But the caſe which — on — of Ts 

v.Egerton(a)as an authority in 2 Inan of murder, the 
writ was returnable Ocab. Mich.; the old ſheriff returned gued 

corpus et paratum habeo, Sc. and the new ſheriff before the pri- 

ſoner was delivered over to him returned, uad iſtud breve fe 

mihi deliberat. fuit indorſatum; and upon a demurrer this wag 

held an ill return, becauſe he. had returned nothin done by 

himſelf ; he ſaid nothing of the body ofthe priſoner and jhe coun 

being againſt him in cuſtodiã vicecomitts, it not appear that the 

new ſheriff ever had him in cuſtody ; and he ſhall not be intended 

to be in cuſtody of the old ſheriff, becauſe he is no officer of the 

' court after a new one is choſen; and though the party then appeared 

„ Co. 72, gratis, yet it was held that ſuch an appearance will not make 


Law. 


Keil. 58. Tur CounsELi for the appellant anſwered only the laſt ex- 
2, Roll. Rep. ception, which ſeemed to be the moſt material, viz. that there was 
n difference between attachiari fect, and attachiavi, where the 
—— returu was not made by a bailiff of a liberty; and this could not be 
placit. 3. intended to be a return by a bai iff of a franchiſe, becauſe that is 
L. Ray. 21. always ſpecial, * viz. 4 mandavi ballivo libertatis,” which is not 
*[ 292 ] in this caſe, ſo it muſt be a return by the ſheriff himſelf; and it 
might have been done by an itinerant bailiff, and it is then the act 
of the ſheriff himſelf; for what he had cauſed to be done by ano- 
ther, ſhall be taken to be done by him. In the common caſe of at- 
tachments, the return is, guad . (the defendant) atta- 

chiatus g per plegios, which being in the preſent tenſe is ſo un- 
certain, that it cannot be ſaid by whom he was attached, yet ſuch 
returns are held good. But the words which follow in this return 
make it very certain, for after attachiari fect, the ſheriff ſays, 

cujus quidem corpus paratum habeo prout interius mihi præcipitur. 


Ante, 15g. \ Cunria. Firsr, By the ſtatute of Glouceſter the time and 
Le. Ray. 44. place where the fact was committed ought to be certainly expreſ- 
$56. 1369 (ed, or otherwiſe the appeal ſhall be abated; now ci / ca horam primam 
21. Mod. 229. a certain and ſufficient averment of the time; it is within the 
compaß of an hour; and though in the caſe of Egerton v. Morgan, 
three Judges were of a contrary opinion, yet even there Cort and 
WirtLlians held that it was certain enough; and the reaſons of 
thefe two Judges ſeem to be better warranted by law than the opi- 
nions of the other three; and fo have the precedents been ever ſince 
4 Co. go. that time. It is true, the fact cannot be alledged to be done with 
ſ.:h a ſecming uncertainty as dedit plagam mortalem circiter 
pectus, nor the year or the day, but the hour may, becauſe there 
is more difficulty in alledging the very hour than the day or year, 
which are longer meafures of time, and therefore are more cer- 
tain; but my Loxp CoKE was of opinion, that it was not need- 
ful for the appellant to give in evidence the preciſe hour or the 
day itſelf mentioned in the declaration, 


( Mich. Term $. Fac. 1. 12. Bullt. 6g. 


2. Ini. 318. 


SECONDLY, 
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$zconDLY, The charge is direct againſt the defendant by the Wirten 
word * dans,” 2nd it had been more uncertain by the word & At.? againſt , 


AW, 
TrIRDLY, It ſhall be intended that the pariſh is a vill, unl | 

otherwiſe ſhewed by the defendant, and gar in 25.00 | Ne I, 

for though the word © parechia” is uncertain, becauſe it may in- 

clude divers vills, yet it ſhall be intended a vill, unleſs the con- 

trary is ſhewn. By the ſtatute of 1. Hen. 5. c. 5. it is ordained, 

that in original writs in perſonal actions, and in appeals and in- 

ditments wherein exizents may be awarded, that additions ſhall | 

be made of the eftate, degree, and myſtery, and * likewiſe of * [ 293 ] 

the town, hamlet, places or counties where the party is converſant, , E, 6. 

and if any of theſe are omitted, the writ ſhall be abated ; and yet Br. tir. Adh- 

where no vill is in a pariſh, the writ ſhall be good, viz. © Pre. tion placite 38. 

« cipe A. de parechid, c.“ becauſe that may be the place where 4. 

the t inhabits. | | 35+ Hen, 6. 30. 


FoURTHLY, © attachiari 725 prout interius mibi precipitur,” 
zs a full anſwer to the writ. I he uſual return to a levari facias is, 

quod 727765 * ſo in a A acias againſt. K. the ſheriff returned, — * 

ed ſcirg feci K. prout 1 reve in ſe exigit, without ſaying in- . 

. . K. yet it was beld that thoſe 5 ſupply CO — RE 
hon, In reſcous the return was, that the was reſcued out of s. "Mod. 110. 
the hands of the bailiff;, it was objected that it ſhould have been 241. 342. 357. 
out of the hands of the ſherrff, unleſs the arreſt was by a bailiff of a 11. Mod. 64. 


franchiſe ; yet the return was held good, And ſo it was in this caſe. gy, f. g. 


th \cradaons aq 20 ata) | 94 247+ 586. 
The King and Queen againſt Owen. | 
wn . , Caſe 111. 
BY the ſtatute of 1. 41. .& Mary, c. 21. the cuftos rotulorum 


is to appoint and nominate the CLERK OF THE PEACE when BY I. Hill. & 
the place is void, who has power by the act to execute it by him- 7276 23-the 
ſelf or n ſo long time only as he ſhall demean himſelf may appoint th 
* well, &c." 8 | clerk of the peace 


A mandamus was brought by Mr. Owen, directed to the juſtices by wk OY 


of the peace of Kent to reſtore him to the office of CLERK OF THE © be ſhall well 
PEACE of that county; and upon the return thereof, the caſe ap- demea bim - 
peared to be thus; | DOI VS —_-— 
The Earl of Winchelſea, who was cuſtos rotulorum in the firſt 4% of the peace 
year of William & Mary, appointed at Owen to be clerk of the 3 3 9 
peace durante bene placita, &c. ; then the act of 1. Will. & Mary, « pleaſureof the 
c. 21. was returned; and that the ſaid Earl was dead; and that after © cn, the 
wards the king conſtituted the Lord Sydney to be cſlos, who ap- Court, on his 
pointed Mr. Saunders to be clerk of the peace, purſuant to the 8 
aforeſaid act, who thereupon took upon himſelf the ſaid office, and dans, un 
diſplaced Ar. Owen, who by this writ deſired to be reſtored. , fore; for the 
ing void he cannot ſhew a title to the office, —S., C. 5. Mod. 314. S. C. 8 29h. 3. C. 
Skin, 669. 8. C. Holt, 190. Ante, 31. 173- Ld, Ray. 158. Nn 
| | The 


Tas King 


*[ 294 ] 


* [295] 


axp QUEEN Zone placito, which is only an gate at will, ſhall be ſo governed 


and cuſtom of the kingdom a more durable eſtate is 


Trinity Term, 6. William & Mary, In B. R. 
The queſtion was, Whether a grant of this office durante 


by the act as to make it an eftate for life, when once the perſon 
is admirted to the office ? ſo that let the cuffos make what appoint- 
ment he will, though not purſuant * to ſtarute, it is the a? 
— AK. cuſtes which gives an intereſt and eſtate to the per- 


It is true, before the ſtatute of 1. Vill. & Mary, c. 21. the 
clerk of the peace was dependent upon the cu/tos, not only for his 
nomination, but for his continuance in the office ; but now the 
cuſlos has no manner of intereſt in the office itſelf; he is only to 
nominate the perſon who ſhall have it ; and when ſuch nominee is 
admitted, he is not to be removed at the pleaſure, or by the death 
of the cuftos ; for the intent of the act is to have a perſon who 
ſhould behave himſelf well in his place, and that he ſhould not be 
dependent on any man, for that might be a means to make him 
otherwiſe; and becauſe the juſtices of the peace and the people have 
an intereft in this office, v:z. in ing records, and drawing up 
indictments, and diſpatching the $ of the ſeſſions, therefore 
the act fixes him in his office, and gives him a more laſting eſtate 
therein than he had before, fo as not to be removed by the 
or at the pleaſure of the cos. And this appears more plain by the 
penning of the act itſelf; for after the cu/tos has nominated the 


perſon, he muſt be admitted by the juſtices in their quarter 
and is to be removed by them if he miſbehave himſelf; and 


fuch removal, if the cuſtos ſhould not appoint another, the juſtices 
have power to do it. Now the words in this grant to Mr. Owen, 
viz. & that he ſhould have the office durante bene placito of the 
« Earlof Winchelſea,” cannot make the nomination void ab initis, 
but the words themſelves are void and uſeleſs, becauſe they are 
cor to the ſtatute, which gives no power to create this officer 
— f but for “ fo long time only as he ſhall be- 
« have himſelf well; neither ſhall the acceptance of the 


grant 
alter the caſe, becauſe when once the perſon is admitted to the of. 
fe, it is the flatute, and not the grantor which gives him an in- 


tereſt for life; for oy poniagnng, Pe perien the, grantee has eue- 

cuted his power, and has no farther authority to modify what in- 

tereſt the grantee ſhall have in his affice. It is like a perſon pre- 

ſented to a living & during the pleaſure of the patron,” the pre. 

ſentation is good, but the limitation is void ; becauſe 2 _—_ 
in 


So an inſtitution by the biſhop < during pleaſure,” 
the firſt is good, and not to be ted by the ſubſequent limitation. 
The cafes ſeem to be parallel, for the eſtate of this officer is as 
well fixed by this act of parliament as the eſtates of thoſe are at the 


common law; and therefore the words « HAaBENDUM mo 


« pleaſure” t to be rejected out of this grant as uſcleſs 
inſignificant. It is true, in conveyances where the party may 
grant a greater or lefler eſtate, there the babendum is great 


Trinity Term, 6. William & Mary, In B. R. 


uſe either to or limit the thing granted ; but it cannot be Tu Kine 
uſeful where an act of parliament fixes an intereſt, as in this caſe. W*u* 
Many more inſtances may be given where the premiſes in a deed HE 
or grant may be good, and the conditions void : if a feoffment be 

aul in fee upon condition not to alien, the feoffment is good, 

but the condition is void : fo if a gift in tail is made upon copdition 

that the donee ſhall not ſuffer a common recovery, the gift is good, 

but the latter clauſe is void. And for theſe reaſons it was prayed, 

that the mandamus might be granted, . 


E contra. The ftatute of 1. Will. & Mary, c. 21. does not 
give the clerk of the peace an eſtate for life ; it gives the cuſtos power 
to name him, but not to execute the office r his life, but only 
for 4 fo time as he behaves himſelf well.” Now the nomi- 
nation and the limitation of the eſtate of the nominee ſhall not be 
taken diſtinctly and apart, for it all makes an entire appointment, 
and therefore muſt be taken together; and this being ©. during 
« pleaſure,” is void ab initio; and if ſo, the act has made no 
of it than the grantor himſelf has done. | or 


JunGMENT was afterwards gun in Hilary Term, that no pe- 
remptory mandamus ſhould go; for by the act of 1. Will. & Mary, 
c. 21. the cuſtos is to nominate a clerk of the peace to execute that 
office for & ſo long time as he ſhall well demean himſelf, &c.” 
and if he appoint hum in any other manaer, he is no clerk of the 
e; therefore the defendant being appointed by the Earl of 
Winchelſea during pleaſure,” it is not purſuant to the act, for he 
has not executed the authority given to him by the act; and fo 
the defendant has no title, # 
*[ 296] 


Newton againf Richards. Caſe 112. 
"Bafter Term, 6. Will. & Mary, Roll 97. 


QCIRE IST INS an adminiftrator to ſhew cauſe why To a ſcire facias 
the plaintiff ſhould not have execution upon a judgment which quars executio- 
he obtained againſt the inteſtate? * | — 
The defendant pleaded, quad nulla babet bona et catalla que wutbebtendbnt 
fuerunt (inteftati) tempore mortis ſug in manibus ſuis — wn gre = 
frend. nee e die imgetrationis Sevi prod. nec ne gü. of tnimetude 
: s hands. 
Upon a general demurrer to this plea, it was abjeRted, that it 3. C. gaw. 296. 
was not good, becauſe the charge was by a judgment, which muſt 3. C. Comb, | 
be anſwered in the plea by a diſcharge of debts upon judgment; 298. 
for the. ini ator might pay debts upon ſpecialties other- * 
wiſe, and {o have uli Jong remaining in bis hands; but fach an ue fl. 
Cro, Eliz. 575. Skin. 575. 2. Salk. 296. Prec. Chan. 188. 534.540. 8. Mod. 288. 10, Mod, 
426, 5 12. Mod. 291, 527. Fitzg. 77. 1. Peer. Wms. 295. 3. Peer Wins. 400. 
Caſes . 27. $- Com, Dig, © Pleager” (3. L. 13. ). 2+ Bac. Abr. 43% 


adminiſtration 


Trinity Term, 6. William & Mary, In B. R. 


Nxwro adminiſtration ſhall not bar the plaintiff of this ation; and o 
. was adjudged in the caſe of Ordwey v. Godfrey (a). | 


eſpecially upon a 7 demur rer, as this was; but if the 
tf had demurred ſpecially, and fhewed it for cauſe, it might 


ee. Enz. $73. Bur in the caſe frey terms denied to be law, Allen, 40. 
. of Pe chet v. Woolſton, in Hilary Term Bat fee - Newton v. Richards, 1. Salk, 
23. Car, 2. the caſe of Ordacy v. God- 296. 8 
Caſe 113. - Combes againſt The Hundred of Bradley, 

An achten upon ie "PHE men inhabiting in the hundred of Brad. 
| the ſtatute of 1 | , in the county of Gloncefter, were at- 

Winton, for 2 tached ro anſwer ſa) as well to our preſent ſovereign lord the kj 
3 and our lady the queen, as to Thomas Combes, who ſues as 
2. Saund. 375. for our Haid preſent ſovereign lord the kitty and our lady the queen 
as for himſelf in this behalt, of a plea, wherefore by a ſtatute made 
in the parliament held at Winton, in the thirteenth year of the 
Teigh of out ſovereign lord Edward, the Firf, 2 king of 
England, it is among other things ordained, that “ Poraſmuch 
« 25 from day to day robberies, murders, and burnings be more 
often uſed than they have been heretofore, and felons cannot be 
& attainred by the oath of jurors, who had rather ſuffer ſtrangers to 
& de robbed and fo paſs without pain, than to indiet the pffenders 
of whom great part be people of the ſame country, ot at leaſt if 
u the offender be of another country, the receivers are of places 
&« near, and this they do becauſe an oath is not given ate d 
of the ſame country where ſuch felonies are done; and becauſe 
* to the reſtitution of damages, no pain has hitherto been limited 
& for their concealment and laches, our ſovereign lord the king, to 
tc deſtroy the power, has eſtabliſhed a pain in this caſe, fo that 
cc from — for fear of the pain, more than for fear of any 
& oath, they ſhall not ſpare nor conceal any felomes'; and he com- 
. mands that proclemation {hall be made in all counties, hundreds, 
„ markets, fairs, and all other places where great reſort of people 
. is, ſo that none ſhall excuſe himſelf by ignorance, that from 
_ « thenceforth every county be ſo well kept, that immediately upon 
« ſuch robberies and felonies committed, freſh ſuit ſhall be made 
from town to town, and from county toeounty ; and alſo when 
need requires, inqueſts ſhall be made in towns by him who is 
4 ſord of the town, arid after in the hundred, and in the franchiſe, 
* and in the county, and ſometimes in two, three, ot four counties 
c in caſe felonies Fr be committed iu the marches or ſhires, fo 
cc that the offenders may be attainted: and if the county will not 
* anſwer for the bodres of ſuch manner of offendets, the pain ſhall 


1 | 

(e) The ation (upon: the ſtatete of wenced by oxrerxar, 3. Keb. 126. 
Winton, whether hroeght in the NM. 2. Sund. . 
Burgh or Comme Pleas, muit be cm- 


« be 


But, notwithſtanding this objection, the plea Wnt. an 
Plain. 


a a HT. pP—_—Y — — — — — 2 — — — as 
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u de ſuch that every county, that is to ſay the people dwelling in Co 
«-the county, . —— and + 1 — - 
« the damages ; fo that the whole hundred where the robbery ſhall „Balz 
« be done, with the franchiſes within the precinct of the ſame - es 
« hundred, ſhall be anſwerable for the robberies done; and if che 
« robberies be done in the diviſion of two hundreds, both the hun- 
u dreds and the franchiſes within them ſhall be anſwerable ; and 
« after the robbery and felony committed, the county ſhall have 
« no longer ſpace than days, within which it ſhall behove 
them to for the or offence, or elſe they ſhall an- 
« ſwer for the bodies of the as in the ſaid ſtatute is h obern foe 
fully contained. And WHEREAS certain malefactors to the aſore - forth. | 
bid Thomas unknown, on the twenty-third day of February, iti the | 
fifth year of the reign of our aforeſaid preſent lord the king and 
dy the queen, in the hundred of Bradley, in the county of Glau- 
er, there, in the king's highway, with force and arms, on the ſaid 
s made an aſſault, and thirty pounds twelve —— and T. ay! * 

the proper monies of the ſaid Tho- taken. 
nut there found, feloniouſly, from the ſaid Thomas, took and carried 
away, ind the yeace'of cur led the ting and lady the queen; 
and the faid Thomas, there, immediately after the faid felony and 
robbery ſo done as aforeſaid, at Northleach, * within the hundred * [ 298 ] 
aforeſaid, did make n AND CRY of the ſaid felony and _ 
done and committed, and then and there did give notice to the inha- 
bitants of the faid pariſh of Northleach of the aforeſaid robbery and 
felony, and after the ſaid robbery and felony ſo done and commit- 
ted, and within twenty days next before the ſuing out of the 
original writ of 'the ſaid , the ſaid Thomas, before Thomas - 
Maſters, 705 then and now one of the juſtices of our ſaid preſent o, mate be. 
lovereign lord the king and lady the queen within the" city of the peace, 
Gloucefler aſſigned to keep the peace at Cirenceſter, and then in- 
habiting near to the aforeſaid hundred of Bradley, in the-county 
aforeſaid, was examined upon his corporal oath according tothe form 
of the ſtatute made at I gminſler, in the county of Mradleſex, in 
the twenty-ſeventh year of the reign of the LADY ELIZ ART, late 
queen of England, in ſuch caſe made and provided: and the ſaid ,,,c,.nt to the 
Thomas, then and there, upon his c oath aforeſaid; depoſed ſtatute of 27, 
that he did not know the ſaid parties who ſo robbed him, or either Ez. c. 3. 
of them. And, after the robbery ſo done, forty days before the ſu- 
ing out of the original writ of the ſaid Thomasare paſſed, yet the ſaid 
inhabitants of the hundred aforeſaid have not yet made amends to 
the ſaid Thomas for the {aid robbery, nor have taken the bo- 
dies of the ſaid felons or malefactors, or the bodies of either of 
them, nor have hitherto anſwered for the bodies of them, or for 
the wy of either of them, but have permitted the ſaid felons 
and malefactors to eſcape, in contempt of our ſaid lord the king. 
and lady the queen; to the great damages of the ſaid Thomas Gs 
Combes ; and ag:inft the form of the ſtatute in ſuch caſe made and Ty, ,vvu wporr- 
28 and thereupon the ſaid Thomas Combes, who as well, the wre, 

by Samuel Brewfter, his attorney, complains, For that 
Vol. IV, T | WHEREAS 


_ 
for the body-of either of them, but have. permitted the Ro felons 


Fer tel ee 
gland, at Hampnot, in the 
Shue er, a om ol Eon: i in the county 
and arms, that is to ſay, with ſticks, ſwords, 
. 
3 twelve ſhillings ixpence in monies numbered, 
the proper monies of him the ſaid Thomas Combes, then and there 
found! of the ſaid Thomas Combes, then and there did ftcal, take, 


and carry away, againſt the peace of our faid lord the king and 


the queen'; and the ſaid T homas Combes, immediate] after the ſaid 
felony and robbery. committed, at Nortbleach, in the hundred of 
Bradley atorefaid, near the aſoteſaid place where the robbery aſore- 
faid ſo as aforeſaid was done, did make HUE AND cx of the ſaid 
felony and robbery ſo done and comtnitted, and then and there did 
give notice to the inhabitants of the faid pariſh cf, Northleach of 

aforeſaid robbery and felony ; and after the ſaid robbery and fe- 


| lony ſo done and committed, and within twenty days next before 


the ſuing out of the original writ of the ſaid Combes, the 
ſaid - Thomas Cumbes, before the aforeſaid Themes. Maſters, 2 


then and nom one of the juſtices of our lord the king and lady 


queen aſſigned to keep the peace in the c aforeſaid, and then 
inhabiting at Cirence/ter aforeſaid, near the ſaid hundred of Bradley, 
inthe county aforeſaid, was examined on his corporal oath 


totheſtatute made at W:ftmanſter, i in the county of Miudleſex, inthe 


twenty ſeyenth year of the reign of EO EL1zZAB&TH, formerly 
—_—_ England, in ſuch royided ;, and the ſaid 


7 ſhy tm $a rt id, thendepoled that he 

did not kno the ſaid parties who had ſo robbed him, or either of them: 
and that after the ſaid robbery ſo done, forty days before the ſuing 
forth of the original writ of the ſaid T homas Combes are palled, yet 
the ſaid inhabitants of the (aid hundred have not yet made amends to 
the ſaid Thomas Combes, for the (aid robbery; nor have they taken 
the bodies. of the ſaid felons or malefactors, or the bodies of either 
them, nor have hitherto. anſwered for the bodies of them, or 


es 


that he is ae and hath ſuſtained —— of f 
pounds: and therefore he brings his ſuit. 


The d-ferdams Aud che aforeſaid men inhabiting within the faid hundred & 
e. Bradley atorcfaid, by Richard Longford their attorney, come and 


defend the force and injury when, &c. and ſay that they are net 
815 the premiſes aforeſaid, whereof the faid Thomas Combes 
ve complained againſt them, as well for &c. ; and of this 

they put heſeresupau the country; nd the lud Theme — 


SV”, AA (Se) 0c a SN on as 
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who as well, &c. doth the like. And hereupon the ſaid Thomas Counre 
Canbes ſays, that the men inhabiting within the ſaid hundred of ene 
Bradley, where the ſaid vr . done, are the parties deſen- Badr ar 
dants againft whom the ſaid Themas Cumbes, who as well, &. . 
above in form aforeſaid above complains, and for that cauſe prays guggetlion for a 
a writ of our lord the king and the queen, wherefoever, &c. jury of another 
to be directed to the ſheriff of the county aforeſaid, to cauſe to come hundred. 

twelve free and lawful men of the neighbourhood of the hundred of 

Slang hier, in the county aforeſaid ; which faid hundred of Slaughter 

is the next hundred in the fame . next adjoining to the ſaid 

hundred of Bradley, to try the iſſue aforeſaid above in form afore - 

hid joined. And becauſe the ſaid inhabitants of the ſaid hundred 

of Bradley do not the allegation aforeſaid, therefore the ſaid 

ſheriff is com that he cauſe to come before the ſaid 

lord the king and lady the queen, on the octave of the Purifica- 

tion of the Blefſed Virgin Mary, whereſoever, &c. twelve, &. of 

the neighbourhood aforeſaid of the hundred of Slaughter * afore- % [ 300 1 
faid, by whom, &c. and who neither, &c. to recognize, &c. becauſe 

as well, &c. The fame day is given as well to the faid Thomas 

Coambes, who as well, &c. as to the ſaid inhabitants of the ſaid hun- 

dred of Bradley aforefaid —<AND AFTERWARDS, the proceſs 

thereof between the parties aforefaid, in the plea aforeſaid, being 

continued by the jury thereof between them, being reſpited before 

the king and queen until fifteen days next after Eaſter, where- 

foever, ke. then next following, unleſs the Juſtices of the lord the 

Ling and the lady the queen, aſſigned to take aſſizes in the, goun 

aforeſaid, ſhall firſt come on Saturday the third day of Marc 

at Gloucefler, in the county aforefaid, by the form of the ſtatute, 

&c. for want of jurors, &c. ; on which day before the lord the 

king and lady the queen at Veſminſter, come the ſaid parties by 

their attornies aſoreſaid, and the faid Juſtices of the faid lord the 

king and lady the queen of aflize, before whom, &c. have ſent Ty, Patt, 

' here their record them, had in theſe words: AFTER- 

WARDS, at the day and place within contained, before GIL EZ 
Eyres, Ant. one of the Juſtices of the lord the king and the lady 

the queen aſſigned to hold pleas before the ſaid king and queen 
themſelves, and THouas BRETON, %. the aforeſaid GiLes 
Eyxes, Kut. and Nicholas LECHMERE, Int. one of the Barons | 

of the Exchequer of our faid lord the king and lady the queen, Juſ- 7 

tices of the ſame lord the king and lady the queen aſſigned to take "of 

aſſizes in the county of Gloucefter, by the form of the ſtatute, &c, 

for this turn aſſociated, the aforeſaid NicuoLas LECHMERE not 

expected; by virtue of the writ of the ſaid lord the king and lady 

the queen ot i nen emnes, Fc come as well the witnin- named 

Thomas Combes, who ſues as Well for the lord the king and lady the | | 

queen as far himſelf in this behalf, as the within-written inhabitants | 

of the hundred of Bradley, by their attornies within- contained. | 
And the jurors of the jury, whereof men tion is within made, being $pertat eerdidh, 

walled, come, who being elected, tried, and ſworn to ſpeak the 3 | 
uuth of the matter within contained, ſay upon their oath, “ "That ; | 
| | T 2 u certan | 
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© certain malefaQtors aforeſaid. to the Haid Thomas unknown, od 


< the twenty-third day of February, in the fifth year of the reign 
our lord the now * king and our lady the now queen, at Hampny;, 
* in the hundred of Bradley, in the county of Glaucefter, in the 
& king's high-road, there, with force and arms, upon him the faid 
« Themas Combes made an aſſault, and thirty pounds twelve ſhil. 
c“ lings and ſixpence in monies numbered, there found, teloniouſly 


from the ſaid Thomas ſtole, took, and carried away, againſt the 


« peace of the lord the now. king and lady the now queen: and 
the ſame Thomas immediately after the felony, robbery, and 
<« ſpoliation within written done, at Vorthleach, in the hundred 
« aforeſaid, HUE AND CRY of the robbery and felony within- 
« written made, and then and there gave notice to the inhabitants 
© of the Gid vill of Northleach aforeſaid, in due manner, of the 
« robbery and felony witain-written done: and after the ſame 
« robbery and felony done, and within twenty days next before 
& the ſuing out of the original writ of the ſaid Thomas, the ſame 
« Thomas, before Themas Maſters, eſq. then and now one of the 
« Juſtices of the lord the now king and the lady the now queen 
« aſũgned to keep the peace in the aforeſaid county of Gloucefter, and 
then inhaviting at Cirencefter aforeſaid, near the faid hundred of 
« Bradley, in the county aforeſaid within written, was examined upon 
<« tus corporal oath according to the ſtatute at We/Iminſter, in the 
* cweity 4cveala y2<r dt we icignof the LADY ELIZABETH, late 
« queenof £xgiand, in ſucn caſe made and provided; and upon his 
« -oath aforeſaid, bi ſore the aforeſaic Thomas Maſters, then depoſed 
jn manner and form as is atti r wards mentioned and not otherwiſe : 
« Glouceſter. MEMAR AND. That uponthe ſcventhday of June in the 
« fifth year of the reign of our ſovereigu lord and lady king Mi- 
iam and queen Mary, over England, Cc. in the year of our Lord 
4 1093, Thomas Combes, of 77 6. in checountyof Olauceſfer, ſer- 


& vaut to Hnarew harter, of Fairfers atorelaid, eſq. came before 


« me Thomas A iaſl era, one of their aj cities juttices of the peace 
for the tai i Councy of Giowefier, and toon his corporal vath, that 


upon Thurjacy tus 234 day of February ialt paſt, between the 


« hyurs of cwoand tarec uf tae clock in the afternoon, of the ſame 
« dap, as the laid Themes was iraveilng from Fairford «iorelaid 
« towaids Tewkjoury in the ſaid county of C, he was It 
« upon in a field near Hompnot, in the hundred of Bradley, inthe 
« ſaid county of Glaucgſier, by three horſemeu armed with {words 


 < and piſtols, who there made an aſſault upon him the faid Thomas 
Ones, and did then and there felonioully take from him the 
- * taid Thomas Combes thirty pounds twelve {hillings and fix- 


« pence, and one ſorrel mare, wich mare is fince returned to 


.« Fairford aforeſaid; thirty pounds and cleven ſh.llings of which 


« ſaid money was * the proper monies of the ſaid A. drew Barker 
his maſter, and the other one ſhilliag and ſixpence was tne 5 
« mon y of him the ſaid Thomas Combes : and the {aid Thomas Combe: 
« farther depoſed, that the ſaid three horſemen which ſo took away 
« the ſaid money and mare from him were ſtrangers, and alrogether 

* „ unknoun 
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u unknown to him the ſaid Thomas Combes; and that the ſaid The- 
« mas Combes immediately, after he was ſo robbed, went to North- 
« leach, a market- town in the ſaid hundred, and there made HvE 
« AND CRY after the faid perſons that robbed him.” And the 
Game jurors upon their oath aforeſaid further ſay, that the thirty- 


Counts: - 


Tux Hondas 


oy Baaviey, 


nine pounds twelve ſhillings and ſixpence in the within-written | 


declaration mentioned, were the proper monies of Andrew Barker, 

the then maſter of the aforeſaid Thomas Combes, received: by 
the aforeſaid Thomas Combes for the uſe of the aforeſaid Andrew 
Barker, his ſaid maſter : and the ſame jurors upon their oath 
eoreſaid further fay, that the aforeſaid Andrew Barker was not 
preſent when the robbery aforeſaid was committed. But whether 


the whole maiter, by the jurors aforeſaid in form aforeſaid 


found, the aforeſaid inhabitants of the hundred of Bradley are 

ity of the premiſes in tie within-written declaration laid to 
Nr charge, ag ainſt the form of the ſtatute in the declaration 
mentioned or not, the jurors aforeſaid are wholly ignorant, and 


pray thereupon the advice and conſideration of the Court, &c. 


Ard if upon the whole matter aforeſaid it ſhall ſeem to the court 
of the lord the king and lady the queen here, that the aforeſaid 


inhabitants of the hundred of Bradley aforeſaid are guilty of the 


iſes in the within-written declaration laid to their char 
againſt the form of the ſtatute aforeſaid, then the ſaid jurors ſay 
n their oath aforeſaid, that the inhabitants of the hundred of 
Bradley aforeſaid are guilty thereof, as the aforeſaid Thomas Combes 


who proſecutes, &c. within thereof complains againft them; and 


they aſſeſs the damages of him the ſaid T homes Combes by occafion 
thereof, beſides his coſts and charges by him laid out about his 
ſuit in this behalf, to thirty pounds twelve ſk.illings and fixpence, 
and for thoſe coſts and charges to forty {hillings. But if upon te 
whcle matter aforeſaid, by the jurors aforclaid in form aforelaid 
found, it ſhall ſeem to the court of the lord the king and lady the 


yup here, that the inhabitants of the hundred of Brudiey afore-. 


d are net ty of the premiſes aforeſcid, then the jurors afore- 
ſaid upon th ip oath aforeſaid fay, that the aforeſaid inhabitants of 
the hundred of * Bredlry aforeſaid are not guilty of the premiſes 
within laid to their charge by the declaration aforeſaid, as the faid 
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Themas Combes within in pleading thereupon hath all:dged. And 2 


becauſe the cout of the ſaid lord the now king and lady the now 
queen here is no yet adviſed wiat judgment to give of and upon 
the premiſes, a day is thereof given to the parties aforeſaid, until 
before the lors the King and lady tne queen, 
whereſoever, &c. to ear their judgment cf and upon the 
premiſes ; for that the court of the lord the king and lady the 
queen here is not yrt adviſed thereof, ; &xc. wan; þ 


TL. Combes 


F 
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Caſe 114. Combes againſt The Hundred of Bradley. 


Tfafervant, bav- THE CASE the pleadings was thus: An action was 
ing money in his upon the STATUTE OF WIS Tro, for that upon the three. 
pottRonto M* and-twentieth day of February 5. Will. & Mary certain male- 
of, the ſervant the hundred of Bradley in ———_—y and robbed 
may maintainav him of 3ol. 12s. 6d. of his own money, he immediatdy 
aQion gave notice at NAarthleach within the faid hundred, and near the 
Aer dr be Place where he was robbed, and that none of the thieves were 
was robbed ef taken. Upon not guilty pleaded, a ſpecial verdi& was found at 


his ews money. the 
$.C.Comb.263, TRR jury find the aſſault, a 
8. C. 1. 2. Plaintiff gol. 125. 6d, and a mare which returned, and that 


34. 11s. of the faid money was the proper money of Andrew Barker 
8. C. 2. Salk. his maſter, who was not e ee 
613. but that the plaintiff had the ſame in his poſſeſſion for the uſe of 
hero, his faid maſter, and that the robbers were ſtrangers to him; and ſo 
E 7 epi made a general concluſion. | we 

5. Sowns. 255 rot e queſtion was, Whether the ſervant being robbed 
— ——— of his — money (he being not preſent) may bring the action 
356. againſt the hundred, and declare de denariis ſuis propriis being 


11. Mod. 8. 261. taken away ? 
12. Mod. 54. 


4 Com. Dig. Sis FRANcIs Wind NIN GT held, that the action was well 
Hucared brought, thou zh it appears both by che aſſidav it and the verdict that 
R. big. ĩt was the money of the maſter z for it was the uſual courſe in for- 
Cre mer times for the ſervant alone to bring the action, and the ma- 
(. ) ter ſeldom or never appeared in it. The ſtatute of 3. Eb. 1. 
3- Bac. Abr. 69. c. g. was made for the general preſervation and quiet of travellers, 
4- . Abe. vhether maſters or ſervants, and therefore either of them might 
Ia Ray. 737. bring the action. This was the opinion of DoperIDGE and 
$25. 904. Jox Es, who were learned Judges, in the caſe of Drape v. Thaire 
Stra. 1170. reported by Mr. Latch (a); nay, in ſome caſes it has been ruled, 
a that the maſter ought not to bring the action, becauſe the ſervant 
*( 0 4 ] (being the perſon * robbed) is enjoined by the ſtatute of 27. Elia. 
6 39+ 4 c. 13- to make oath. that he did not know any of the robbers (b), 
A A bailiF or receiver of rents was robbed, and he declared de de. 
nariis ipfius querentis ; and it was held good (<}, becauſe he is 

accountable to his maſter, which is this very caſe: wherever 

the party has a property, he may bring the action againſt the 
wrong-doer ; and this is the reaſon why a common carrier may 

ſue for goods taken from him, though not bis own. But there 

is a cafe (d) which comes yet more near to this; it was an action 

brought by a ſervant who was robbed of goods, of which 

be to his maſter, and the reſt to himſelf; and he de- 

lared-in his cron name againſt the hundred, and had a verdict as 


6 Latch, 127. (c) 2. Leon. . 


oe Ef. 1. 1. Leon, 325 (9) 1. ene. 15. 


goods were loſt, who brought the a 
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to his own, and the matter was found ſpecially as to the goods bit 
maſter ; yet he had judgment, which mul be upon the A 
finding; and for theſe reaſons, and upon theſe authorities, he pray- 
ed juugment for the plaintiff. 7 
E coxrxA, It was That the maſter ought to bring 
the action, becauſe it was his money which was loſt; but for the 
ſervant to declare de denariit furs is not true; for he had no pro- 
in the money, neither is he anſwerable for its being taken 
him. This is not like the caſe of @ common carrier, for he 
has a reward and a recompence for carrying the of other 
men, and therefore is reſponſible for them, by law, if loſt or taken 
from him, which a ſervant is not. If a ſheriff leyy goods by 
virtue of a feri facias, which goods are afterwards taken from 
him, though they are not his own, yet he may maintain an action 
of trover (a); and the reaſon is, becauſe by the ſeizure he has a 
property in them by law; but a ſervant has no manner of prop 
in the money or goods of his maſter, and therefore if robl 
whether his maſter be preſent or abſent (for that makes no altera- 
tion in the caſe), the maſter who has the property muſt bring the 
action. Thus it was adjudged in the caſe of Raymund v. the 
Hundred Il ot ing (O, the ſervant made the oath, and the maſter 


brought the action, and reſolved ſo it ought to be; and upon a writ 


of error brought in the king's bench, that judgment was affirmed. 
So it was likewiſe in that very caſe of Drope u. Thaire(c) cited 
on the other fide, viz. The ſervant lodged in an inn, and his maſter's 

ion; and though it “ was 
faid by DODERIDGE and JoNEs that the ſervant might have an 
appeal of robbery, yet it ſeems to be only a ſudden opinion of 
thoſe Judges, for the law is otherwiſe, ix, that the ſervant can- 
not bring an appeal; and in the fame caſe reported by PorhaAu, 


Juſtice (d), Joxks, Fuftice, was of another opinion, viz, that 
if the ſervant be robbed, the maſter ſhall bring the action. In 
Green's Cafe (e) the ſervant was robbed, and the maſter brought 


the action, and had recovered a verdict ; but becauſe the oath Was 
made by him, and not by the ſervant who was robbed, the judg- 
ment was {tayed; for he might know ſome of the robbers, though 
his maſter did not. In Tracey v. Veal (/) a man by counterfeit 
letters got money out of the ſervant's hands, and the maſter brought 
an action on the caſe for the deceit. And in the fame Term in the 
caſe of Beedle v. Morris (g, the ſervant being robbed in an inn 
the maſter- brought the action, and had judgment, which was af- 
firmed afterwards in THE EXCHEQUER CHAMBER (). So where 
the maſter was preſent when his ſervant was robbed, yet the maſter 
brought the action againſt the hundred (i): and likewiſe where 
phi was robbed in the preſence of the owner of the goods, 


(a) 2. Sawnd, 47. (f) Cro. Je. 223. 
(6) Coro, Car. 37. 336. C) Cro. liz. 324. 
(c) Latch, 127. (5) Co. Ent. 347. 
(d) Poph. 178. (i) Yelv. 162. 


„ Ciro. Elz. 142. 1. Leon. 323. 


or Baavik . 
T5 85 Vo 


* 
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cn and he brought the action (a). Theſe and more caſes u 
11 n eden to prove that it has been the conſtant opinion; ty 
bann r. the maſter ought to bring the action where the ſervant hes been 
robbed. — Then as to the poſſeſſion, it is not at all matckial to 
ſupport the action brought by the ſervant, for it is the property 
only which is to be conſidered ; and for this vurpole a l : 
was Cited, which was between Pintney and the inhabitants of 
eaſt · hundred in Rutland (5) : The plaintiff brought an action 
the STATUTE oF WIN rox, declared for the taking from 
him of twenty-nine pounds de pecuniis propriis, and likewiſe for 
other goods taken out of his poſſeſſion; and, upon a demurrer to 
the declaration, it was held, that the action was not well brought 
for the goods taken out of his poſſeſſion (ci and therefore as to 
them a remifit damna was entered, and he had judgment for his mo- 
ney; which ſhews that the bare poſſeſſion, without a property, was 


+? 


not regarded. - 

Afterwards the plaintiff had judgment by the opinion of rut 
Worts Count, and that in 2 N the maſter or the 
frees might maintain the aftion. : 

P 

. . 5 as 
{) The pant 69 nat hw the | 


the 
particulars of the goods, nor that they 
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The Sixth of William and Mary, | 
; 1 N | 
The King and Queen's Bench, 


Sir John Holt, Kut. Chief Juſtice. 

Sir William Gregory, Kut. | 
Sir Giles Eyres, Kut. Juſtices. 
Sir Samuel Eyres, Knt. 

Sir Edward Ward, Knt. Attorney General. 
Sir Thomas Trevor, Kut. Solicitor General. 


Memorandum. cn 


CIR ROBERT ATKINS, Chief Baron of the Exchequer, 
reſigned his office at the beginning of this Term. | 
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* Lampton againft Collingwood. Caſe 116. 


LEAS before the lord the king at We/iminfter, in the Term of 
F Sine Filry in te ft year ofthe ef the lod Wan. 
LIAM THE T H1RD, King of England, &c. Roll 309. 


ENGLAND to wit.—'T'HE lord the king hath ſent to his Juſtices _ 41 
aſſigned to hold pleas before the king himſelf his writ cloſe in theſe paar 
words, viz. „ WILLIAM THE THIRD, by the grace of God of 
« England, Scotland, France, and Ireland, king, defender of the 
4 faith, &c. Lo our Juſtices aſſigned to hold pleas before us 
« greeting: WE have received information from the grievous 
« complaint of Anne Lampton, widow, executrix of the goods and 
© chattels which were of Robert Lampton, e/q. deceaſed, that 
« whereas one Luke Collingwood lately, that is to fay, in the 
Term of Eaſter, in the thirty-fourth year of the reign of the lord 
4 CHARLES THE SECOND, late Kingof England, &c. in the court 2 
of the ſame late king himſelf at Wefminfter, in the county of Jedgment te- 
* Middleſex, by the judgment of the fame court, had recovered cordes againf 


againft 


Courting 


Caryron N om of Een 
49. 


woos. 


e them « 
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and one Edmund Crai 
by the names of Edmund Graiſter, of Crai » in the. county 
orthumberland, eſq. otherwiſe called E Craifter, of 
of 


" « Craiſter, in the county aforeſaid, eſq. and Robert 


« Newham, in the county of Northumberland; eſq. otherwi 
« called Robert Lampton, of Newham, in the county aforefai 
« gentleman, four hundred pounds of debt, and alfo forty ſhillings 
* which to him the ſaid Luke, in the fame court were adjudged 
& for his damages which he ſuſtained as well by occaſion of the 
detention of that debt as for his coſts and charges by him laid 
& out about his ſuit in that behalf, whereof they were convicted, 
« as by the record and proceſs thereof in our court before us at 
« J:;ftminfler aforeſaid remaining more fully appears: and after. 
« wards the aforeſaid Robert, in the life-time of the aforefaid 
t& Edmund, that is to fay, on the firſt day of November, 9 
of the reign of the lord James THE Seconp, late ing ef 


dies and the England, died, and he the ſaid" Edmund ſurvived: him the faid 


anther ſurvives. 


& unjuſtly to aggrieve and greatly 


« Rebert, to wit, at Morpeth, in the county of Northumberland, 
« were of the aforeſaid Robert at the time of his death, being in the 
« hands of whatſoever adminiſtrator or adminiſtratrix of thoſe 
goods and chattels to be adminiſtered, became abſolutely diſ- 
« charged of the debt and damages aforeſaid, as ſhe the ſaid Anne 
* is ready to prove by ſuch ways and means as are fit (conve- 
« nient) : nevertheleſs the aforeſaid jo" 2 and intend- 
* ing her the faid Arne, by pretext of the judgment aforeſaid, 

* | 4 to damnify, heretofore, after the 
4 death of bim the ſaid Robert, that is to ſay, in the Term of the 
« Hely Trinity, 2 of our reign and of the 


Sire facias foed « Mary, late Queen of Eng Sc. proſecuted out of the afore- 
on « ſaid court at Wefiminfler, our certain writ (and of our late 


of the deccaled. 


4 the aforeſaid Luke lately, 


& ſuit in that behalf whereof they 


« Queen Mary) of ſcire facias of and upon the judgment aforefaid 
« V inſt the”! Ae pink adminiſtratrix of the goods and 
c chattels aforeſaid of the aforeſaid Robert, directed to the then 
« ſheriffs of London; by which ſaid writ, RECITING, that whereas 
in che court of the ſaid late king 
« Charles the Second, before himſelf the faid late king at V- 


inter, by bill, without the writ of the faid late king, and by 


« the j t of the ſame court, had recovered againſt the afore- 
« ſaid Edmund Craifter, otherwiſe called Edmund Craifter, of 
* Craifter, in the county aforeſaid, eſq. and the aforeſaid Robert 
* Lampton, otherwiſe called Robert ton, of Newham, in the 
* county aforeſaid, gentleman, the aforeſaid four hundred pounds 
« of and alſo the aforeſaid forty ſhillings for his 

* which he ſuſtained, as well by the occaſion of the detention of 
* that debt as for his coſts and charges by him laid out about his 
were then convicted, as it ap- 
« peared of record; RECITING ALSO, and ſuggeſting, that the 
& aforclaid Edmund, on the ſecond day of July, in the fourth year 


c of the reign of the lord James the Second, late King of England, 


& tc. at Landon, in the pariſh of the Bl-fed Mary-le- _— 
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« ward of Cheap, died; and that the aforeſaid Robert ſurvived 
« him; and that afterwards the aforeſaid Robert, on the firſt day 
« of April, in the ſecond year of our reign and of our ſaid late 
« queen, at London aforeſaid, in the pariſh and ward aforeſaid, 
« 


ied inteſtate ; and that after his death, adminiftration of all and 


« fingular the goods and chattels, rights and credits, which were 
« of the aforeſaid Robert at the time of his death, was committed 
« to the aforelaid Anne Lampton (the debt and damages aforeſaid 


LAur vos 
againſt 
Cot Cu 
wooks 


« not being ſatisfied to the aforeſaid Luke) ; and that the afore- 


« ſaid Luke had beſought us and our faid late queen —_—— 
« remedy in that behalf to be provided for him; ws and our fai 
« late queen willing what was juſt in that behalf to be done, 


« by the fame writ commanded the faid ſheriffs of Lon Dbox, that 


« by honeſt and lawful men of their bailiwick they ſhould give 
« notice to the aforeſaid Anne that ſhe ſhould be before us and 
« our ſaid late queen at Wefminfter aforeſaid, on Tueſday next 
« after fifteen days of the Holy Trinity then next following, to 
« ſhew if any-thing ſhe had or knew to fay for herſelf why the 
« aforeſaid Luke ought not to have his execution of the debt and 
« aforeſaid, of the goods and chattels which were of the 
« aforeſaid Robert at the time of his death in the hands of her the 
« ſaid Anne to be adminiſtered, if it ſhould ſeem expedient to him; 
« and further to do and receive that which the aforefaid court be. 
« fore us and our late queen ſhould then and there conſider there- 
« of in that behalf; and that they ſhould have then there the 


« names of thoſe perſons by whom they ſhould give notice to her, | 


« and that writ, &c. AT WHICH DAY, in the fame court before 
« us and our ſaid late queen at #e/tminfler, came the aforefaid 
« Luke in his proper perſon, and the ſheriffs of London aforeſaid, 
« To wir, Thomas Lane, Knight, and Thomas Cooke, Knight,then 
« returned to us and our aforeſaid late queen upon the writ afore- 
« ſaid, that the aforeſaid Anne had nothing in their bailiwick, where 
« or by which they could give the notice, neither was ſhe found 
« jn the ſame; and the ſaid Anne did not come; therefore, as be- 
« fore, by the ſame court it was then commanded to the fame 
« henfls of London, that by honeſt and lawful men of their 
« hailiwick they ſhould give notice to the aforeſaid Anne that ſhe 


The ſheriffs re- 


Alias ſcire facies 


« ſhould be before us and our ſaid late __ at Meſtminſter, on 


&« Tueſday next after three weeks of the Holy Trinity then next fol- 
& lowing, to ſhew, in form aforeſaid, if, &c. and further, &c. The 
« ſame day was given by the fame court there before us aud our 
« ſaid late queen, to the aforeſaid Luke there, &c: at which day 
tc jn the aforeſaid court, before us and our faid late queen, came 
u the aforeſaid Luke in his proper perſon, and the ſheriffs of Lon- 
te Jon aforeſaid as before returned, that the aforeſaid Anne had no- 
« thing in their bailiwick where or by which they could give no- 
4 tice to her, neither was ſhe found in the ſame; and the aforeſaid 
« Anne, although at that day being ſolemnly required, did not. 
% come, but made default: THEREFORE it was then and there 
conſideged by the ſame court, before us and the aforeſaid late 

: FLA | « gqucen, 


The ſheriffs re- 
turn aibil, 


Hawyron © queen, that the aforeſaid Lale ſhould have execution of the debt 
axainſ® & and damages aforeſaid, of the goods and chattels which were of 
Sorte « theaforeſaid Robert at the time of his death in the hands of her 
woo? the ſaid Anne to be adminiſtered, as by the record and proceſy 
Ex-cotion d- & thereof in our court before us at H#e/minfter aforeſaid remain- 
n ing more fully appears; and he the ſaid Lute purpoſes. and 
default. < threatens to fue out execution againſt her the faid Anne of the 
debt and damages aforeſaid, to be levied of the goods and chattels 
& aforefaid, although ſhe the ſaĩd Anne was never ſummoned in 
tc the aforeſaid plea of ſcire facias to ſhew cauſe why. the faid 
Al:hough the Lys ought not to have ſuch execution againſt her, neither did 
adminiftratfix <« ſhe appear in that plea ; alſo although ſhe the ſaid Anne, and thoſe 
| veas never 4 goods and chattels, for the cauſe aforeſaid, ought of right to be 
| « diſcharged thereof, to the grievous damage and hardſhip of her 
* « the faid Anne, and againſt the law and cuſtom of our kingdom of 
The plaintiff's c England; WHEREUPON ſhe the ſaid Anne hath beſought us 
£7 van. « ofa fitting remedy to be provided for by us in this behalf: Wx, 
« being unwilling that the ſaid Aune be in any wiſe injured, and 
: « willing that which is juſt to be done in this behalf, do command 
Audita yuerels. © you that having the complaint of the aforeſaid Anne, and 
having called before you the parties aforeſaid, and others whom 
« you ſhall ſee fit to be called in this behalf, and having from thence 
« heard theirreaſons thereupon, you cauſe to be done to the parties 
« zforeſaid full and ſpeedy juſtice, as of right, and according tothe 
« law and cuſtom of our realm of England, ſhall be meet to be 
done. WITNESS ourſelf at I giminſter, the twenty-third day 
« of January, in the ſixth year of our reign. OPS 
3 | | 4 PLUM rox.“ 
The decharios AFTERWARDS, to wit, on Nedugſiay next after fifteen days of 
upon the wt. Faint Hilary, in this fame Term, before the lord the king at 
Weftminfler, cometh the aforeſaid Anne Lampton, by Nicholas 
Harding her attorney, and immediately faith, that the aforeſaid 
Laute ought not to have execution againſt her the ſaid Anne of the 
debt and damages aforeſaid, to be levied of the goods and chattels 
which were of the aforeſaid Robert Lampton at the time of his 
death in the hands of her the faid Anne, becauſe ſhe faith, that the 

Recovery of the aforeſaid Luke Cellingtuood lately, that is to fay, in the Term of 
jodgment in the after, in the thirty-fourth year of ine reign of the faid late king 
King's Bench, Churles the Second aboveſaid, in the court of the fame late king, 
before the ſaid late king himſelf at V gſiminſer, in the county of 
Middleſex aforeſaid, by the judgment of the fame court had reco- 
vered againit the . Robert Lampton, and the aforeſaid 
Edmund Craifter, by the name of Edmund Craifter, &c. ( as in the 
8 writ above) the aforeſaid four hundred pounds of debt, and alſo 
forty ſhillings which to him the ſaid Lute in the ſame court were 
adjudged for his d as he ſuſtained, as well by occaſion cf 
0 the detention of that as for his coſts and charges by him laid 
out about his ſuit in that behalf whereof they were convicted, as by 
the record and proceſs thereof in the court of the ſaid lord the now 
| | | | Ling, 
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ing, before the king himſelf at Neftminſter aforeſaid remainin 
= fully appears. And the the hes further faithe 
that afterwards the aforeſaid Robert, in the life-time of the afore- 
faid Edmund, that is to ſay, on the firſt day of November, in the firſt 
= of the reign of the faid late king James the Second aboveſaid, 
? 


One of the de- 
fendants in the 


and he the ſaid Edmund ſurvived him the faid Robert, to wit, jud y*axg 


at Morpeth aforeſaid, in the county of Northumberland aforeſaid, 
by which by the law of England —.— and chattels which were 
o the aforeſaid Robert at the time of his death, being in the hands 
of whatſoever adminiſtrator or adminiſtratrix of thoſe goods and 
chattels to be adminiſtered, became abſolutely diſcharged of the 
debt and damages aforeſaid, as ſhe the ſaid Anne is ready to prove 
by ſuch ways and means as are fit [convenient]; nevertheleſs the 
Abet Luke, contriving and intending her the ſaid Anne,” by 
pretext of the judgment aid, unjuſtly to aggrieve and greatly 
to damnify, heretofore, after the death of him the aforefaid Robert, 
that is to ſay, in the Term of the Holy Trinity, in the fifth year of 
the reign of the Lord William, now King of England, &c. and of 
the Lady Mary, late Queen of Eng c. proſecuted out of 
the aforeſaid court then before the ſaid lord the now king and the 
faid late Queen Mary, at I gi mi nſter aforeſaid, a writ of the faid 
lord the now King and of the faid late queen of 2 of ard 
upon the Judgment aforeſaid. againſt the aforeſaid Anne, admini- 
ſtratrix of the goods and of the aforeſaid Robert, directed 
to the then ſheriffs of London ; by which faid writ, reciting; that 
whereas the aforelaid Luke lately, in the court of the ſaid late ling 
Charles the Second, before himſelf the faid late king at min ſter, 
by bill, without the writ of the ſaid late king, and by the judgment 
of the fame court, had recovered inſt the aforeſaid Edmund 
Craifter, | otherwiſe called Edmund Craifter, of Craifler, in the 
county aforeſaid, eſq. and the aforeſaid Robert Lampion, otherwiſe 
called Robert Lampton, of Newham, in the — — gent. 
the aforefaid four hundred pounds of debt, and alſo the aforeſaid 
forty _—_ for his damages which he ſuſtained as well by occa- 


| fion of the detention of that debt as for his eoſts and charges by 


him laid out about his ſuit in that behalf whereof they were then 
convicted, as it appeared of record; reciting alſo, ſuggeſting, 


Scive facias ſued 
out againſt the 
admimfſtratrix 


of the deceaſed. 


that the aforeſaid Edmund, on the ſecond day of July, in the fourth 


ear of the reign of the lord James the Second, late King of Eng- 
nd, c. aboveſaid, at London atorelaid, in the pariſh of the 


Busen —— of the Arches, in the ward of Cheap, died; and that 


the aforeſaid Robert ſurvived him the ſaid Edmund; and that 


afterwards, on the firſt day of April, in the ſecond year of the reign 


of the ſaid Lord William the now king and of the Lady Mary late 
Queen of England aboveſaid, at London aforelgid, in the pariſh and 
ward aforeſaid, he diedinteſtate ; and that, after his death, admini. 
ſtration of all and fingular the gonds and chattels, rights and 
credits, which were of the aforeſaid Rabert at the time of his death 
was committed to the aforeſaid Annes Lampton (the debt and da- 


mages aforeſaid not being latisſied to the aforclaid Lute) ; — 


Lid ſheriffs of Lenden, that by and lawful 


4 
7b 


deing ſolemnly required, did not come, bũt made default; therefore 


Lanrron that the aſoreſaid Lale had beſought the aforeſaid Lord. Millan 


the now king, and the Lady Mary, late Queen of England, of a ft. 
t Dr 
5 r willing what was 
to be done, by the ſame writ commanded the 
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t was then commanged to the 
by honeſt and lawful men of their 

7 ſhould give notice to the aforefaid une that ſhe 
ſhould be before the faid lord the now king and the ſaid late queen 
at Weſtminſter, on Tueſday next after three weeks of the H. 


1 
jj 
55 
+ 


; 
f. 
3 


not king and the faid late queen to the aforeſaid Luke there, 
At which day, in the aforeſaid court, before the ſaid lord the 
King and the ſaid late queen at Weſtminſter came the aforeſaid Luke 


in bis proper perſon, and the ſheriffs of Landon aforeſaid as before 


returned, that the aforeſaid Anne had ing in their bailiwick 


. where or by which they could give notice to her, neither was ſhe 


found in the ſame; and the aforeſaid Anne, although at that day 


it was then and there conſidered by the ſame court, before the faid 
lord the now king and the faid late queen, that the aforeſaid Lake 


ſhould have exccytion of the debt and damages aforeſaid, of the 
goods and chattelswhich were of the aforeſaid Robert at the time 
| of his death in the hands of her the ſaid Anne to be adminiſtered, 
as by the record and proceſs thereof in the court of the aforeſaid 
lord the now king before the nf Lp at M eſtminſter remain- 
ing more fully appears; and 


the faid Luke purpoſes and 
: | — 


and damages aforeſaid, to be levied of the goods and chattels afore- 
bid, although ſhe the faid Aung was never ſummoned in the afote- Corina. 
| faid plea of cire facias, to ſhew cauſe * the ſaid Lute ought not : 


Michaelmas Term, .6, William & Mary, In B. N. 
threatens to ſue out execution againſt her the ſaid une of the debt lan- 


woos, 


to have ſuch execution againſt her, neither did ſhe appear in that The plaintiff 
; alſo, although ſhe the ſaid Anne, and thoſe and chattels, e ſunt 
the cauſe aforeſaid, ought of right to be diſcharged thereof, to 
the grievous damage and hardſhip of her the ſaid Anne, and againſt e 
the-la WING of England : and thi the i 
ready to verify: whereupon. ſhe prays judgment, and that the Plaintiff 
anche Lute may be barred from having N what- — 
ſoever of and upon the recovery aforeſaid, to be levied of the goods | 
and chattels which were of the aforeſaid Robert at the time of his 4 
death; and that ſhe the faid Anne may be reſtored to all things And reſtitution 
which ſhe hath loſt by occaſion of the adjudication of execution 
aforeſaid, &c..3 and that the aforeſaid Luke may come here in 
court to anſwer of and concerning the. premiles, &c. But be- 
of the lord the king now here, before the ki 
himſelf doth not. know, the allbantions..of the abarbed | 
Hanne in this behalf are true or not, therefore the ſheriff of ere awarded 
Northumberland is conmanded that he cauſe the aforeſaid Luke to ſummons 
to come before the lord the king from the day of Zaſter in fifteen e plaintiff in 


* 


behalf. The fame p42 iven to the aforeſaid Anne, &c. At 
ord the 1 cometh the 
e aforeſaid Luke 


contained is not ſufficient in law to 
compel the aforefaid Lute to auſwer to the ſame, or to retard the 
having his execution of and upon the judgment aforefaid to be 
levied of the goods and chattels which were of the aforelaid  _ 
Robert Lampton at the time of his death, to which he the fad 
Luke hath no neceſſity, nor is he bound by the law of the land in 
any mantier to anſwer ; and this he is ready to verify: wherefore, ” 
for want of a ſufficient 5 ers 5 this behalf, he the — 
faid Luke prays judgment of the ſaid writ and declaration, and that 
E n x Ba 
| J / ,-  CREs, Levixz. = 

And the aforeſaid Anne faith, that the writ and declaration joinder in de- 

aforeſaid _— not to be quaſhed, becauſe ſhe faith, that the ſaid murrer, * 


writ and declaration, and the matters in them contained, are good 
and ſufficient in law to bar the aforeſaid Lute from having his 2 
execution of and upon the judgment aforeſaid againſt her the faid - . - 
Anne to be levied of the goods and chattels which were of te 


aforefaid Robert at the time of his death, which ſaid writ and 
declaration, and the matters in them contained, ſhe the faid Aune 
i; ready to verify and prove as the Court, &c. 1 

a L 
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You aforeſaid Luke doth not anſwer to the declaration afoteſaid; 
— hath hitherto in any anne denied it, he the fat 4e, a bn 
ys judgment, and that the aforeſaid Late may be barred from 
hav: ev execution whatſoever of and upon the recovery 
aforebaid, to levied of the goods and chattels which were of the 
aforeſaid Robert at the time of his death, &c. and that ſhe may be 
7 reſtored to all things which ſhe hath loſt by occaſion of the adju. 
Gris edviJare Gication of execution aforeſaid, bc. But the court of the 
lord the king here is not yet adviſed of giving their judgment of 
and concerning the iſes, day thereupon is given to the parties 
aforeſaid before the lord the king, from the of the Holy Trinity 
in three weeks, wyhereſoe ver, &c. for hearing their judgment of and 
concerning the premiſes, for that the court of the faid lord the 
king here thereof are not, &c. At which day, before the lord the 
king at W:ftminfler, the parties aforeſaid come by their attornies 
" aforc{aid ; whereupon all and ſingular the premiſes being ſeen and 
fully underftood by the court of the Jord the king now here, and 
marure deliberation being had thereupon, for that becauſe it ſeems 
to the court of the ſaid lord the king now here that the writ and 
— declaration aforeſaid, and the matter in them contained, are good 
| and ſufficient in law to bar the aforeſaid Luke from having his 
execution of and upon the judgment aforeſaid againſt the aforeſaid 
Anne, to be levied of the s and chattels which were of the 
Judgmenr for aforefaid Robert at the time of his death; therefore it is conlidered, 
the pat, that the aforeſaid Luke is barred from having every execution 
whatſoever of and upon the recovery aforeſaid, to be levied of the 
goods and chattels which were of the aforeſaid Robert at the time 
and reftitutioa of his death, &c. and that ſhe the ſaid Arne is reſtored to all things 
awarded. which the bath loſt by occaſton of the adjudication of execution 
[3141 ACS 
Caſe 117. * Lampton againfi Collingwood. 


Tf judgment de GMENT was obtained againſt two perſons who are both 
—_—— dead ; the creditor brought a ſcire facias upon that judgment 
ED the dente Againſt the adminiſtratrix of one of and after two nibils 
of both, the cre- returned judgment was awarded againſt her by default. Aſter- 
ditors bring a wards ſhe brought a writ of error coram vob:s reſiden. and the error 


Cases. in fact affigned was, that ſhe was never ſummoned. 


wiſtracor of ne The queſtion was, Whether this writ of error would lie or 

of chew, and + ce? becaule the two nihir returned amount to 144 ci; and 

beet oia.n ſo the. e being a judgment by default after two nibili, it Is too late 
there. now to bring a writ of error. | £8: 


— — Some caſes were cited to prove that error would lie after a 


Fenn 


a it of error caram wabis refiden. for the jucgment being by default after potice it is tov late.— 
$. C. . 262. >. C. Count. 325. 8. C. Curb. 232, 8. C. 3. Salk. 145. 8. C, Holt, 27% 
9. C. 2. Ld. Kay, 27. Sta. 1075 1. Bu. Abr. 196. 177. . Bac, Abr, 189. . 


the 
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we bail upon ſcire facias, and yet they brought a writ of error, 
mere being no capias againſt the principal; and, being error in 
eſs, it was held that the writ would lie (a). In Michaclas 
Term in the forty-firſt year of Queen Elizabeth, the Game error 
was aiigned by the bail aſter judgment againſt them in a ſcire 
acias upon two nihils returned, as in the caſe at bar; and it was 
en objected, that a writ of error would not lie, not for the rea- 
ſon above-mentioned, but becauſe ſuch writ is given by the ſta- 
tute only to the parties in the action, and not to the bail; but it 
was held, that a ſuit upon a ſcir# facias is in the nature of an 
action of debt, and a judgment in debt is particularly mentioned 
in the ſtatute (Y), and therefore a writ of error would lie (c). The 
like error was aligited in Hilary Term in the twelfth year of 
Charles the Fir/t”; but there was alſo error aſſigned by the bail in 
the principal judgment, and being coupled with the error in the 


Lanyront 
Cort Lin Gwoof 


judgment on the oo facias, two Judges held the writ ſhould. 


abate (d), becauſe the bail cannot have error for an error in the 
principal ju 3 but it was agreed by all that it would lie 
upon the judgment on a ſcire —— But the latter caſes. ſeem 
to be otherwiſe, v1z. that a j 
is 2 judgment by default notice, and therefore a writ of 
error comes too late to reverſe ſuch judgment; this is the caſe 
of ® Barcack v. Thompſon reported by Style (e), and is mentioned 
alſo by my Lord Kolle (J), and agreed by him that ſuch judgment 
is not erroncous: | h 

And upon the authority of this caſe the writ of error was now 
quaſhed (g). | 

AFTERWARDS the adminiſtratrix of Lampton brought an audita 
querela, ſuggeſting alſo therein that ſhe was never ſummanad, and 
that her huſband died in the life-time of the other debtor, and fo 
his eſtate was thereby diſcharged of the debt; and upon a demurrer 
it was debated : | | 


FixsT, Whether an audita querela would lie where the party 
might have any other remedy? Now it is plain, that if the ad- 
miniſtratrix had not ſuffered judgment againit her by default in 
the ſcire facias, ſhe might have ded this matter ; but by her. 
neglect therein ſhe cannot now have an audita querela. 


But THE Cour were of a contrary opinion, upon the autho- 
nty of Barcock v. Thompſon above-mentioned, that the admini- 
ſtratrix ſhall have an audita guerela, becauſe now ſhe hath no other 


remedy. 8 


(0) Se 4, Leon, 24. pl, 76. and 36. (Sh. Roll. Abe, 30g. 


99. (g) But ſee Anonymous, f. Salk. 94. z 
(6) 27. Elig. c. 8. , Wicket v. Cramer, 1. Salk. 264. ; Wie- 
e) Cockwaine v. Hawkins, Cro, ket v. Foot, x. Ld. Ray. 439. ; Ludlow 

Eliz. 730. v. Leonard, 2. Ld. Ray. 12959 3 Whar 
(d) Cro, Car, 48. ton v. Richardſon, Stra, 1075. 3 and 
(e) Siules, 323. Dudley . Stokes, 2. Bl. Rep. 1183. 


Vor. IV. Gs SECONDLY, 


t upon two nbils returned, 


*C 315] 


An ardita ques 
rela lies when 
the party has 
no other te- 
medy, 
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-SxconDLY, The was, Whether the adminiſtratrix of 


«= the perſon firſt dying, rem i are homer 
neee turvivor? 


3 Serjeant, argued, that both ſhall inn of 
novel 


ment was obtained againſt two in an 
diſſe ee upon a 2 facias to execution 
eri 


3- Co, 14 returned, that one was dead, and that he had ſummon. 
3 eee held that he ſhould not be compelled 
— $9. MT ahon 64 dale ent dericntus-of the doh mike were 
$. Mod. 278. AT. So where judgment was had againſt two in an action 
242+ on the caſe, and a writ of error brought, and one died 


the 
12. Mod. 13% writ, it wes abated (6), becauſe what was ſeyeral before the judg. 
. ment was thereby made joint, and the plaintiff in the judgment 
359- muſt have a feire ſæcias againſt the executors of the dead man, who 
Ld. x7. 24. are nw become Charged wich that une and tall nt ar 
208. 550. 1073+ vive to the other alone. 


But on the other ſide it was argued, l 
veral are charged with a debt, it not lie wholly upon the ſur. 
vivor; as if a-recognizance be acknowledged by ſeveral, the lands 
of all are thereby become chargeableand execution ſhall be equi 
made (c), and if one ſhould die, the creditor muſt bring a as 
facias againſt his heir and tertenants (4); for they bein 
quali jure, the charge does not ſurvive ; but it is 
ns * [ 316] * the lands are not bound by judgment; as if two enter = 
bond, and one dies before judgment, the ſurvivor ſhall be de 


alone (e). 
And JUDGMENT was given accordingly, 
a) Fitz. Abe. * Execution” pl. l. (A 7. Lev. 40. Raym, 26, 
) Ve. 258, 209, te) 2. Sd. 23. 
(e) Sir mm. Herbert's Cafe, 3. Co, 12. ; 
Caſe 118. Moor againſt Parker. 
Michaclmes Term, 4. Will. & Mary, —_ 268. N 
4 — SSUMPSIT upon 2 2 feigned iſſue directed by 
r A the Hoſe of Pers. The * — four 
t maioder to his was thus: 
fiift and other 


— George Chute the father being ſeiſed of the lands in queſtion, 
reverfiomobim- made a ſettlement thereof to George his ſon for life, Pu to 
Calf in tee; and his firſt, &c. ſon in tail male, reverſion in fee to George the fi- 
deviſes that in ther, who in Fuxe 1683 made his will as follows: As Tovcn- 


— of her buſband, without iſſue male, he ſhall have power to make a jointure to any other | 


wile, and for wat of iſſn; male of bis (aid fon, the eſtate ſhall 1emain to bis ſon by any other wile, 
ana his grand daughter tall have 4cool. and in caſe of failure of iſſue male by his ſon, the eftace 
ſhall go to his grandchildren and their hes, ſhare aud ſhare alike. This deviſe does rot convey an 
ef ate tail to bis ſon.—3. C. 1. Eq. Abr. 182. 8. C. 1, Ld Ray. 7: 37+ 5. C. Skin. 55, 
Skin. 339- 2 2. Vern, 388. 2. Leon. * Cre. + 52. 9. Mod. 261, 
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« 19G my lands and tenements, &c. my will is; that if my ſon's 
« wife die during the life of her huſband without iſſue male, that 
« then he ſhall have power to make a _—_— to any other 
« wife, and for want of iſſue mal? of his ſald ſon; the 
« {ands ſhall be and remain to his ſon by any other wife, and his 
« grand-daughter ſhall have four thouſand pounds, and in roſe of 
« failure of iſſue male by his ſon George, then all his lands Il 


« go to his grandchildren and their heirs, ſhare and ſhare alike.” 


Gerge the father died; his fon ſurvived and ſuffered a common re- 
coveryy and died without iſſue male. 


The queſtion was, Whether thoſe who claimed under the re- 


covery or the grandchildren of the teſtator, had the better title; 


that is, whether George the ſon had only an e/ftate for life or an 


fate in tail ? 


Levixz, Serjeant, argued, that the ſon had an eftate tail, and 


that by the recovery the eſtate to the grand-daughters was ; 
— was an eſtate tail by implication, and it ä — 
wiſe, becauſe the ſon could not have a fee-ſimple, for that was 
deviſed to the grand-daughters upon his dying without iflue male; 
and therefore not having the fee, he muſt of neceſſity have the eſ- 
tate tail in the mean time by the laſt clauſe of the will. There is 
nothing deviſed to him by expreſs words, but by implication; and 
it is no new thing that an eſtate tail ſhould ariſe by implication, 
eſpecially in a will z as for example: In Michaelmat Term in 
the ninth year of James the Fifi, the caſe upon a ſpecial verdict 
was (a), William Brown had iſſue Jobn and two daughters, and 
he had likewiſe two nephews, Matth:w and Henry, and havi 
lands in ſeveral places, he deviſed all to his ſon and his heirs ; 
if he died without iſſue, then he gave his land in one place to Mat- 
thew in fee; * ITEM, I deviſe my land in ¶ bite to Henry 
a and his heirsz”” and it was adjudged, that this was a limitation by 
way of remainder to Henry, and that the words ſhall be conſtrued 
thus, v 12 that Henry ſhall have the fee, if Jabn die without iſſue. 
Now though there was an expreſs deviſe of the fee in that caſe, 
which is not in the caſe at bar, to the ſon, yet that will make no 
uteration, becauſe the ſon would have been entitled to a fee fim< 
ple by deſcent had it not been for the will. 80 in Trinity Term 
in the fourteenth year of James the Firft, the caſe was (5), A mat 
lad a wife, . and dev ſed his houſe in 
London to his ſon after the deceaſe of his mother, & and if his three 
© ſiſters ſurvive their brother and his heirs, that then they ſhall 
have it for their lives, remainder over, &c. and it was held; the 
{on had an eſtate tail;becauſe the word «heirs there {ball be intended 
heirs of his bady, otherwiſe the limitation :o the ſiſters would be void, 
decauſe then a fee would be limited upon a fee, which is againſt the 
tules of law: now in this caſe there was noexpreſs deviſe of any eſtate 


(a) Brown v. Jervies, Cro, Jic. 296, 8. C. 1. Roll. Rep. 398. 436. 8. C. 
$. C. Yelv. 409. idg. 84. 8. C. Moor, $534 8. C. 
(#) Webb v. Herting, Cto. Jac; 41 ** 1, Roll. Abr, 835. 843. 
| A 
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to the ſon, and 8 he had an eſtate tail by imoli.. 
cation. Rule inthecas Pell 1 Brown ( a], there is a — 
reſolution ; that was a deviſe to Thomas his youngeſt ſon and his heirs, 
and if he died without iſſue living William his eldeſt brother, that 
then he ſhould have it in fee; and this was adjudged an eſtate in fee 
in Thomas and no tail; the reaſon given was, becauſe William had 
only a poſſibility of having it, for it was not deviſed to him abſo- 
lutely, viz. if Themas died without iſſue ; but upon a contingency, 
vi. his dying without iſſue living William. 

THE SERjEANT did not anſwer this cafe, only ſaid, that he 
had heard very learned Judges affirm that it was a very hard caſe, 


Then he argued, that if the daughters had any title, it muſt be 
by way of continrent remainder or of an execute y deviſe. It can - 
not be the one, becauſe the ſon had no eſtate of freehold to ſup. 
port ſuch remainder ;* neither can it be the other, becauſe an 
executory deviſe is never to ariſe upon failure of iſſue male gene- 
rally, or without iſſue indefinitely, and in this caſe there is an eſ- 
tate tail, which may laſt many generations. 


Six BaxTHoLOMEw SHOWER, contra—By the ſettlement 
George the ſon had but an eſtate for liſe, and he ſhall not have an 
eſtate tail by implication by this will, becauſe the deſign of it was 
only to enable him to make a jointure to other wife, and to 
provide for her children, but not to, 4 his eſtate. The 


words which ſeem to create an eſtate tail are, and for want of 


« iſſue, &c.** but the law is otherwiſe, becauſe there is no ex- 
preſs eſtate given to him by the will before thoſe words: It is like 
the caſe in Michae/mas Term 10. Fac. where a man deviſed an 
eſtate to his eldeſt fop for life, remainder to the ſons of his body 
lawfully 1 and if they alien, &c. that then his daughters 
ſhall have the land, remainder to his right heirs ; and it was held 
that the words * ſons of his body“ and © firſt fon, &c.“ are words 
of purchaſe /b). Neither can the words © in eaſe of failure of iflue 
4 male, &c.” create an eſtate tail Ce, becauſe thoſe were added to 
explain what was generally and uncertainly expreſſed before. In 


Micbaelmas Term in the firſt of Elizabeth, Clement Frenſbam (d) 


deviſed lands to his wife for life; remainder to his couſin, and the 
heirs male of his body; and if his couſin die without iflue of his body 
(but doth not fay iſue male) remainder over in fee; the coulin 
had iffue a daughter only, and died ; and it was adjudged, that ſhe 
ſhould not have the by theſe general words; it was not an 


(a) Cro. Jac. 390. S. C. 1. Roll. (4) Tuck . Frenſham, Moor, 13. 
Abr. 835. | VS. C. Dyer; ½1. 4. S. C. 1. And. 8. 
(#) x- Roll. Abr. $37. pl. 13. S. C. Godb. 16, 8. C. Bendl. pl. 114. 


: () Seer Allanſon . Cltbero, 1. See alio Friend v. Bodther, 3. Mod. 81. 
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eſtate tail to him and the heirs of his body in general, but to bim Mios 
and the heirs male of his body, for the will took effect by the firſt , 
words, which are a guide to thoſe which follow. And-there is no D. 
mote reaſon why theſe general words in the caſe at bar ſhould give 

an eſtate tail by implication to George Chute the ſon, there being 

no particular eſtate deviſed to him before, than there was in the 

caſe abovementioned, why the general words in that caſe did not 

make any ſuch eſtate (a). There is another caſe to this pur - 

poſe (b) ; it was a copyholder in fee, who made a ſurrender to the 

uſe of his will, and then deviſed to his wife, and if ſhe had iſſue 

by him, then to the iſſue, &c. and if ſuch iſſue die before age, 

or before his wife, & or if ſhe have no iſſue, then, &c.; ®and it was #* 3191] 
held, that ſhe had but an eſtate for life, and could not diſpoſe the | 
lands to her children. And according to theſe reſolutions have 

late caſes been adjucged; as, where a woman had two ſons by 

two huſbands, and deviſed to T7 homas her eldeſt ſon for life, and 

to his iſſue in tail, and if he died without iflue then living; to her 

ſecond ſon in fee; but it he die having iſſue of his body then living, 

then to him in fer; and it was held (c), that though the reverſion 

deſcended to him as heir, yet by the limitation of che will he had 

but an eſtate for life, which is like the preſent caſe, viz. 4 good 

—_ remainder to commence upon his dying without iſſue 


Cura. It will be impoſſible to make this an eſtate tail by 
tacking the eſtate, by the will, to the eſtate tor life in the ſettle- 
ment, on purpoſe to ſupport the contingent remainder-z becauſ 


the ſettlement and will are two diſtinct conveyances. i 
00 therefore judgment was given that this was not an eftate 


(a) See Attorney General v. Suliar, See alſo x. Brown's Cafes in Chan. 489. 
1, Peer WMS. 754. ; Vaughan v. Faner, + Bac. Abr. 60. 
. Vezcy, 182. (c; Plunket v. Holmes, 1. Sd. 47. 
(% Bea! v. Shepherd, Cro. Jac. 199. | 


_ Warrington again Moſely. Caſe 119. 
Bilaꝶ Term, 6. Will. & Mary, Roll 291. 
FRROR OF A JUDGMENT in the county-pclatine of Cheſ- A preſcription, 
t | 


er. generally, tor toll 

: 3 | of all goce 
The plaintiff preſcribed fer toll of goods bought within a brought — 
Manor. the limits of a 


\ | ; certain manor is 
The queſtion upon the pleadings was, Whether ſuch a toll, bad ; for every 
independent of all markets and faits, can be gocd ? I ES » 

a age the fy 
vet with a duty, muſt impart a benefit, or ſhew a reaſon why it is claimed. —S, C. Comb: 295s 
S. C. Holt, 673. Moor, 375. 3. Lev. 38. 2. Jenk. 118. 1. Mod. 231. 2. Mod. 244. 
10. Meg. 260. Will. 293- Ld. Ray. 365. Stra. 1171, 1228. 3. Burr. 1404. Cow p. 47. 
1. Tem Rep. 667. + 6. Com, Dig. Tol“ (C.). 2. Bec. Abr. 457. 3. Bac. Abr. 49. 
It 
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1 It was argued that the preſcription was unreaſonable. 


Finsr, For the manner, y1z. the lord only claims the toll in i 
. Manor, and it is not for goods bought or ſold in a market, &c. 


SEeconDLy, For the matter, y1z. he preſcribes to toll of two. 
pence for every pack bought in Manchefter called Mancheſt 
wares, except of the es there. 


All toll muſt ariſe by preſcription or grant, the one ſuppoſes the 
other ; now the 44 manor cannot have toll by preſcription ia) 
becauſe at the common law there was no cuftom paid but fyr 
wool, woolfels, and leather, which was therefore called antiqu 
froemagna cuſtums, and all other tolls are eſteemed male tolnete (5), 
Neither can he be eptitled to this by any grant from the king, 
becauſe he cannot charge his people with any thing but whatis for 
the public good, without their aſſent in parliament, and therefore 

the writ of ad quod damnum is directed to the roger to enquire 
what damage it would be to the king or any of his ſubjects, if be 
ſhould grant to B. that he may make an aſſipnment of certain lands 
to a chaplain for ever to pray for his foul in a certain churchic) 
for by reaſon of ſuch affignment the land would be exempted from 
ſeveral duties, 2s fines, amerciaments, &c. ita gued patria per dang- 
tronem et affiynctienem pred. magis ſolito non oneretur ſeu gravet, 
Now if the king cannot impoſe a duty upon his ſubjects butſuct, which 
is for their denefit, @ fortiori a e manor cannot; and to this 
purpoſe there is an expreſs authority in Eaſter Term 11. Car. (% 
n — was an itiformation againſt Morgan for levying twopence 
for every barrel landed at Cackernepill, though it was his own land, 
and the parties could not ſell there without his aſſent; yet this 
being to levy a new toll, it was held unlawfut ; he might make 
a particular agreement with the people, but he could not exact a 


La. Rep. 103. toll (e. This toll is in nature of toll. through, for which there 


can be no preſcripticn (f), becauſe it is lawſul for any man to paſs 
by of through the highway; ſo it is as lawful for any man to buy 
goods brought to his ſhop Cg). If the plaintiff had any right to 
this duty, he ſhould have ſhewed that the people had ſome benefit 
by ſelling their goods in this place; as where a man juſtifies 
in treſ and preſcribes to have a toll for beaſts driven over 
ſuch a manor, it is à void preſcription, being for to/l-throug), 
unleſs the party who claims the duty ſhews that the ſubject has 
ſome advantage h). So where a man alledges a cuſtom to have 
ſo much a ton for all goods paſſing on a river by ſuch a wharh, 
this is a toll-through which the Jaw calls malum tolnetum, vnlel 


«) . Iaſt. 59 Vaugh. 162. 710. contra, 2. Roll. Abr. 522. 
17 nn (g) 2. Inſt. 220, ; 
(c) Fitz. N. B. 222. 2. (5) James v. Johnſon, 1. Mod. 231. 
2. Roll. Abr. 172. S. C. 2. Mod. 143. Criſpe v. Bei- 
r) 1. Afhze pL 58. wood, 3. Lev. 424. Baſpurt v. Wil, 


ker v. Smith, Cowp. 47. Lord Pel- 
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the plaintiff ſhew that the river was uſually cleanſed by him, or Wann1xcron 

that he repaired the banks, or that he has done ſome good for = 

this duty (a). Nay, it has been held, that a tax cannot be im- kv. 
on the ſubject but by parliament, though it is for their be- [ 321 } 

nefit (6),—* But admitting that the plaintiff may preſcribe for toll . 3 

of goods bought within this place, yet ſuch a general preſcription 

is not good to bind ſtrangers, no more than a preſcription to have a -_ 2 

a heriot of every ſtranger dying within ſuch a manor, which is 1558. - 

void Ce) becauſe it cannot haye a reaſonable commencement be- 

tween the lord and a ſtranger, though it may between him and 

his tenants. So & preſcription to have a heriot, viz. the beſt beaſt 

of his tenant, and if it be eloigned before the lord ſeizes it, that 

then he may take the beaft of any other perſon levant et couchant 

upon the land ; this is a void andan unreaſonable preſcription (d). 


SECONDLY, This is not good by reaſon of the uncertainty of L4. Ray. 765. 
the thing out of which the duty ariſes ; for it is de gua/ibet ſarcing, | 
not ſaying of what it conſiſts : now if the Court muſt judge whe- 
ther twopence be a reaſonable duty or not, they muſt know what 
is in the pack ; and what a AT pack of Manchefler wares | 
is, will be difficult to be known in WESTMINSTER-HALL. To 3.4. 8 296. 
inſtance in parallel caſes, many indiciments and informations have 3:8. 
been qua ſhed for ſuch uncertainties, viz. An information for en- Fzg. 47. 56. 
groſſing 3 cumules tritici was held void, becauſe of the A ay, 
uncertainty of the quantity in each heap, though the value of the 8 Lap ms. 
whole was particularly ſet forth (e. So an indictment for en- Ante, 256. 
groſing magnam quaniitatem ſtraminis et feeni was quaſhed for Stra. 2. 3. 349. 
like reaſon /). Likewiſe in trover and converſion pro duolus 866. 900. 999. 
garbis, ANGLICE © ſheaves of corn,” the declaration was held 1 3 
ul , becauſe the plaintiff had not ſhewed what corn it was, 275. 274. a 
and the Anglice being void, then it was only trover de duobus gar- 1179. 1181. 
bis, which word in its latitude comprehends any thing which may 
be tied up in bundles (9 ; | 
This preſcrigtion is alſo void by reaſon of the perſons of whom 
it is demanded, viz. of all people bringing wares thither to be 
fold, &c. fo that neither the king himſelf nor his purveyors are 
excepted ; it is contrary alſo to MAGXNA CHARTA (i), which 
enacts, © that all merchants may buy and ſell without any manner 
of evil tolls,” 
It is void likewiſe by renſon of the time demanded, viz. imme- 
diately upon the fale of each pack of wares: now no toll is due 
before the ſale, unleſs by cuſtom time out of mind (4), and here 
is no conſideration laid why the lord ſhould have ſuch a duty. - 


| (a) 1. Sid. 454+ 323. Bac. Abr. 48, 49. 

(5, 1, Sid. 218. (e) x. Roll. Abr. 134. 

(c) Cro. Eliz. 925. Dyer, 71. in C) Anonymous, Cro, Car, 381.— 
mirg. Sce alſo 3. Com. Dig. Copy- See a1 . Hawk. F. C. c. 25, f. 74 
bold“ (K. 24) : (x) March, 60. 

(d) Dyer, 199. b. 2. Brownl. go, (6) Allen, 80. 

Moor, 16. Bendl. pl. 147. 294. 1. (i) Cap. 30. 
Com, Dig. Cepybold“ (K. 25.). (4) 2. Intl. 220, 
Us; | Ir 
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all people, have been warranted by ſeveral precedents. © In the 


1. Bac. Abr. 
675. 

Cowp. 17. 
Dougl. 213. | 


- vants to the lady of the manor of Hajtmgs, \ by reaſon of her 


ſt ranger who brought it to the port of Landen, and there is no 


wherein the law was held to be the ſame ; as in 18. Eliz. (g) the 
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Ir WAS ARGUED on the other fide, that time and uſage weise 
the foundations both of preſcriptions and cu/toms 3 and if cuſtoms 
were not unreaſonable, it was not neceſſary to ſhew their com- 

As to the generality * againſt this preſcription, it is not 
void for that reaſon, for ſuch general preſcriptions to have toll of 


tenth year of James the Firft the iſſue in a quo warrants was, 
Whether the defendant had toll of all people within the manor of 
Petworth, in the county of Suſſex, as well of 'the tenants of the 
Earl of Arundel as of ſtrangers? and the iſſue was found for 
him (a). | Nothing is more common, in our Books, than for a 
lord of a manor to preſcribe for a duty within the ſame, though 
it is to the prejudice of particular people /b ), becauſe ſuch cuſtoms 
may have a reaſonable commencement ; and therefore it has been f 
held good for a lord, &c. to preſcribe that the bread for all the in- 

habitants in his manor and paſſengers there ſnould be baked at his 
oven, and that no other perſon time out of mind, &c. had uſed a 
bake-houſe there without his appointment, &c. (c). It is for this 
purpoſe that the writ de ſcctd ad molendinum lies (d), and in 
the Re-i/ler ſe there is a preſcription alledged ratione denunii, 
which is a very extraordinary claim, and goes farther than what 
was made by he lord of a manor. In 8. Edw. 3. pl. 37. 6. the 
defendants juſtified in treſpaſs for the pulling down of a fold, as ſer- 


Ps. PR c Www WT T7, | 


ſcigniory, had a freehold throughout the ſaid vill, fo that no other 
could fold there without her leave; this extends as well to ſtran- 
gers as to thoſe of that vill, and yet it was held goed. So in 21. Hen. j. 
* 16. a. the mayor and commonalty of Gloweeſter preſcribed to 

ve toll of every boat which paſſed by their city, &c. and this 
was adjudged a preſcription //), although no reaſon is given 
why they hould have that toll. Many other caſes might be cited 


Lerd Mayor of London brought an action on the cafe, grounded 
upon a cuſt m to have the twentieth part of the ſalt of every 


reaſon alledged why he ſhould have that part, and yet the mayer 
had judgment. In an action on the caſe ( the defencant juiti- 
fied the tzking of the goods, for that the bailiff of Yarmouth had, 
uſed to have toll of the tenants and inbabitants ct Ltæf for any 
of their goods brought thither by ſca to be ſold; and upon a de- 
murrer Re had jusgment; though it was upon a general claim of 
toll for all their goods brought thither, without faying to the 
port (i). So in treſpaſs (A/ the defendant preſcribed to have two- 


(a) 1. Bulſt. 195. ) Cro. Fliz. 710. Bro. Abr. 
(5) x. Roll. Abr. 5 69. * Preſcription” pl. 92. f 
(c) Sir George Fermor v. Brocke, (s) Dyer, 352. b. 

8 Co. 115. Cro. Eliz. 203. . Leon, (6) Cro. KUZ. 227, 
195. | (i) 1. Leen. 231. 
(4) Fm. N. E. 153, (#) Cro. Eliz. 712, 
(#9) NM. Reg. 10 f. b. 
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for every ſcore of ſheep, of ſtrangers, brought or driven Wannivares 
et trans vilam de MrLrox MowsBRaAy, and it that toll was 2 
denied, to diſtrain for it; now 1 this was a toll-thorough, for 5 
which a preſcription cannot be alledged without ſhewing ſome 
cauſe, that it may appear to have a reaſonable commencement (a), 
et the plea was held good by the opinion of two Juſtices againſt 
oA, Tuſtice, v:%, that ſuch a toll might be claimed general- 
ly; for it being by preſcription, it cannot be intended that the 
cauſe: ſhoula be known why it began. The perſon who gathers 
the toll is a ſtanding witneſs of the alteration of the property, and 
of the fairneſs of the contracts | 


Then as to the other objection, that it is unreaſonable for the 
incertainty ; it 1s a cuſtomary claim for a certain thing in a certain | 
place, and the cuſtom has f. ed what is meant there by the word 
farcma it is as certain as a duty for a piece of cloth in the Book 
of Rates (6b); and it is as certain as a preſcription'to have a half. 
peuny for every portet's burden laid upon Oueenhithe to be con- 
veyed from thence by water, which has been held good (c) ; and 
it is very well knowa that a ſtrong porter will carry more goods 
than another. + 


Tus CouRT was not fatisfied with this preſcription, becauſe 
there was no recompence for it, and every preſcription to charge 
the ſubject with a duty, muſt impart a benefit or recompence to 
him, or elſe ſome reaſon muſt be ſhewed why a = is claimed. 
The cafe in Dyer (d) ſeems to be very hard, for the lord mayor to 
have the twentieth part of all ſalt brought to Londen, and no reaſon 
given why he ſhould have it. But as for the caſe of foldage, it 
was upon the lands held of the manor of Haſtings, whereof the. 
tenancs had the feedings, and that may have a reaſonable com- 


meiicement, „ 
(a) 1. Mod. 48. 105. 232. (] Moor, fo, $25, pl. 1124, 
(5) Hob. $5. (4 Dyer, 352+ 
Ta *# 324] 
Hicks againſt Woodeſon. Caſe 120. 


SOMERSETSHIRE, NICHOLAS HICKS, who ſues as well Prohibition te 
to wit. for the lord the king and lady the queen d ſpiritual 

as for himſelf in this behalf, complains of Samuel Heodeſon, clerk, fon. ** * 

rector of the pariſh-church of Zuntſp:1h, in the county of Somerſet 

aforeſaid, in the cuſtody of the marthal of the Jdarkalſea of the 5. C. 3. L. 

lord the King and lady the queen, being before the king and queen 5 

themſelves, of a plea wherefore he ſued in the court chriſtian againſt 

the royal prohibition to him before directed and delivered to the 

contrary thereof, for that (to wit), That whereas the pariſh of 

Huntſpil, in the county aforeſaid, is an ancient pariſh, and whereas 

the laid Nichelas, for the ſpace of five years now laſt paſt, and 

more, hath been, and as yet is, an inhabitant within the pariſh. T** plaintiff an 


dorclaidy and for the whole time aforeſaid nach had and occupied arte nu hy 


orty the pariſh. 
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Hier: acres of land, meadow and e, with the appurtenances, 
. — parcel of the manor of Hurtſpill, in the faid county of 
Wonen. Somerſet, within the pariſh aforefaid, and the bounds, limits, and 
A modus dii- titheable places of the ſame pariſh. And alſo whereas there are 
mazds ſet forth, had, and from time whereof the memory of man is not to the con- 
trary there have been had, within the ſame pariſh, and the bounds, 

for lambs, limits, and titheable places of the faid pariſh, theſe cuſtoms and 
modus's of tithing, of and concerning the .ithes of lambs follow. 

ing, brought forth and 5 within the pariſh aforeſaid, 

and the bounds, limits, and titheab!e places of the fame pariſh; 

milch cows, and of and concerning the tithes of milch cows and heifers kept 
and depaſtured within the pariſh aforeſaid, and the bounds, limits, 

and calves and titheable places of the pariſh ; and of and concerning the 
© tithes of calves falling, brought forth and forthcoming within the 

: pariſh aforeſaid, and the bounds, limits, and titheable places of the 
and cos, fame pariſh ; and of and concerning the tithes of colts falling, 
brought forth and forthcoming within the pariſh aforeſaid, and the 

and bay, bounds, limits, and titheable places of the ſame pariſh ; and ofand 


concerning the tithes of hay growing, renewing and forthcoming 
within the pariſh aforeſaid, and the bounds, he, and titheable 
20d gardens er places of the fame pariſh ; and of and concerning the tithes of 
erchares, gardens and orchards, being within the pariſh aforeſaid, and the 
and offerings. nds, limits, and titheable places of the fame pariſh ; and of and 
concerning the payment of the offerings of all the men and their 
wives i iting within the pariſh aforefaid, and the bounds, limits, 

The medus ſet and titheable places of the fame pariſh ; that is to ſay, that ev 
_ occupier of any lands or tenements within the faid pariſh, and the 
bounds, limits, and tithcable places of the ſame pariſh, who hath in 
® | 325 ] any year kept any milch cow * or heifers or any milch cows or hei- 
fers, within the pariſh aforeſaid, and the bounds, limits, and tithe- 
able places thereof, hath paid, and for all the time aforeſaid hath 
been uſed and accuſtomed to pay, to the rector of the pariſh-church 
of Huntſpill aforeſaid, or to his farmer or deputy of the rectory for 
the time being, for every ſuch milch cow three pence, of lawful 
money of Eng and for every ſuch milch heifer one penny and 
an halfpenny, of like lawful money, in every ſuch year, — no more, 
for all the tithes of milk of the fame cows and heifers in the ſame 
ear; and that every ſuch occupier as aforeſaid, who in any year 
th had any lamb or any lambs under the number of ſeven lambs 
brought forth and forthcoming within the faid periſh, and the 
bounds, limits, and titheable places thereof, hath paid, and for all 
the time aboveſaĩd hath been uſed and accuſtomed to pay, to the 
rector of the pariſh-church of Huntſpill aforeſaid, or tohis farmer or 
deputy of that rectory for the time being, in the ſame year, one 
halfpenny, of the like lawful money, for every ſuch lamb fo under 
the number of ſeven lambs brought forth forthcoming, in full 
ſatisfaction, payment, and content, of all tithes of thoſe lambs : 
but if the fame occupier in any ſuch hath had within the pariſh 
aforeſaid, and the bounds, limits, titheable places thereof, any 
lambs to the full number of ſeven lambs brought forth and forth- 


coming, 
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coming, then the ſame occupier hath rendered and delivered, and Hen 
for all the time aboveſaid hath been uſed and accuſtomed to render 

and deliver to the rector of the pariſh-church of Huntſpill aforeſaid, en- 
or to his farmer or deputy of that rectory for the time being, one 

lamb of the ſame ſeven lambs in ſuch year, in full ſatisfaction, pay- 

ment, and content, and in the ne 56 href hehe} the 

fame ſeven lambs ; and for the number of ſeventeen lambs,” two 

lambs ; and for every calf one halfpenny, if lefs than ſeven calves, 

and if above ſeven, then one calf, two calves for ſeventeen 

calves z and one penny for every colt; and two pence for every 

acre of hay; and two pence for every garden and orchard ; and 

. forevery man ofthe age of ſixteen years two pence, and for a wife 


. Puriton, within the aforeſaid county of Somerſet, is, and dred. 

time whereof the memory of man is not to the contrary hath 

been, an ancient *® hundred, within which faid hundred the ſaid ? [ 326 } 

iſh of Huntſpill is, and from time whereof the memory of man 

is not to the contrary hath deen. And whereas within the ſame Cuſtom for the 

hundred of Huntſpill and Puritn there is, and for all the time n. 1 

aboveſaid there hath been, a certain ancient cuſtom for all the time 3% o be A 

aboveſaid uſed and approved, that all the inhabitants within the chargedof tithes 

hundred aforeſaid, occupying any lands, meadow or paſture, of meadow and 

within the hundred aforeſaid, have been free, exempt, anddiſcharged, ure for bare 

and from time to time, for all the time aboveſaid, ought to be free, gyms . 

exempt, ad diſcharged, of and from the payment of any tithes Ii forall 

of or for the depaſturing of any cattle not employed to plough or cattle not em- 

pail, by them depaſtured in any lands, meadow or paſture, being Povel to the 

within the hundred of Huntſpill and Puriton aforeſaid, to wit, at bail or Plough. 

the hundred aforeſaid. And whereas the faid Nicholas, for the be plaintiff an 

ſpace of ſeven years next before the exhibiting the bill of the ſaid [pant and 
icholas in the court here, hath been, and as yet is, an inhabitant in the tuadred, 

within the hundred aforeſaid, and within the ſaid pariſh of — and fed cattle 

and for all the fame time of ſeven years aforeſaid did poſſeſs and there ; 

occupy divers lands, meadow and paſture, within the hundred ard 

pariſh aforeſaid, and hath depaſtured upon the fame lands, meadow, 

and paſtures, and not elſewhere, within the ſame time, diverscattle 

not employed to plough or pail, that is to ſay, cows, heifers, and 

| colts ; nevertheleſs the faid Samuel, well knowing the premiſcs, get the defers.. 

but contriving and maliciouſly intending unjuſtly to Wire and ant, knowing 

oppreſs him the faid Nicholas, againſt the due form of law, and de premiſes,ee. 

againſt the form and effect of the ſail modus's of tithing, and the 

cuſtom aforeſaid, and unjuſtly to violate the cuſtoms and preſcrip- 

tions of thoſe modus s of tithing, and alſo to diſherit the ſaid lord 

the now king and lady the now queen, and their crown, and to drawn to plead 

draw the conuſance of a plea which belongs and appertains to the before the eccle= 

laid lord the king and lady the queen, their royal crown and dig- Saftical judge 

nity, to another trial, hath drawn him the faid Nicholas into plea, 

before the venerable man Richard Hely, doctor of laws, ſurrogate 

of the venerable man Edwin Sandys, clerk, archdeacon of the 

archeeaconry of Wells, lawfully conſtituted ſurrogate, or the * 


two pence, for oblations. And alſo whereas the hundred of Hunt - Ancient han- 
ill 
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mers ful of the ſaid arcadeaconry, or ſome other competent j 
3 in a of and for the dab rain and non-payment Judge 
009*20** tithes of lambs fallen, brought forth and forthcoming within the 
_ for von pay-"{aid pariſh, and the bounds, limits, and titheable places thereof, in 
ment of uthes. the years of our Lord 1689, 1690, &c. and alſo in the months of 
Merch, April, May, and June, in the year of our Lord why 3. now 
If 327 ] current, or in every one or ſome of the ſame months & and years; 
and of and for the ſubſttaction and non-payment of the tithes of 
calves within the pariſh aforefaid, and the bounds, limits, and 
titheable places thereof (o for colts, cows, heifers, hay, gardens, 
and orchards, matatis mutandis); and of and for the abladen 
and non-payment of offerings of all the men and their wives inha- 


biting within the ſaid pariſh, and the bounds, limits, and titheable 


places thereof, in tie years and months abovela:d,.or in every one 

or fume of them, by craftily and ſubtilly libelling in the fame court 

The libel, chriitian againſt the ſaid Nicholas H cis, in and by a certain 
libel and a certain ſchedule to the ſame libel ſubſcribed or annexed, 

againit bim the faid Nicholas Elicks in the ſaid court chriſtian 

. Exhibited, under the form following, that is to ſay, © Firſtof all, 

. « "That the faid Aaſfer Samuel! Mi codeſon, in the years of our Lord 


« 1689, 1690, &c. to wit, in the months paſt in the ſame reſpec - 


te tively concurring, and alſo in the months of March, Aprii, &c. 

* inthe year of our Lord 1693 now current, or in every one or 

= ſome ot the ſaid months and years, bath been and was rector of 

« the pariſh- church of Huntſpill aforeſaid, and of all and ſingular 

« the titaes, eccleſiaſtical rights, and emoluments, to the ſame 

« rectory belonging and appertaining, and the ſaid rectory, with 

« all its rights, members, and appurtenances, rightly, lawfully, &c. 

| « canonically hath got and obtained, and the fame fo obtained, 
25 « with all its rights and appurtenances, hath poſſeſſed and had, 
ä ec as he hath at this preſent time (except as within written), and 
« for the true rector and lawful poſſeſſor of the ſame hath been for 
ec the time aforeſaid, and alſo at preſent is commonly called, held, 
ec eſteemed, named, and reputed, openly, publicly, and notoriouſly ; 

« he propoundeth nevertheleſs, &c. And he propoundeth jointly 
44 and ſeverally of every item, which as well of common right of 
& this renowned kingdom of England, as from antient and laudable 
« and lau ful preſcriptive cuſtom, from time and through time, the 
& beginning wherect the memory of man is not to the contrary, 


ec hitherto hath been inviclably and unſhakenly uſed and obſerved, 


* and againſt gainſayers hath often obtained in judgment, or atleaſt 


& once the right of perceiving, receiving, and having, all and ſin- 

« gular the tithes, as well greater as leſſer, mixed and minute, 

c whatſcever, and the reſt of the rights and emoluments of the 

& church whatſoever in the ſchedule to theſe preſents annexed, 

c contained, and ſpeciſied, within the pariſh of Hunt/pill aſore- 

« ſaid, and the bounds, limits, and titheable places of the fame, 

'« whereſcever, whenſoever, howſoever, and as often as forth- 

: < coming, growing, renewing, and happening, to any rector there 

[ 3:8 1% whatiocver * for the time being, or his farmers, and to * 
« /Majter 
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« Mafter Samuel M oodeſon, clerk, the preſent rector there, hath 
« belonged and appertained, doth belong and appertain, ought to 
« belong and apper tain, and doth and ſhall appertain and belong; 
« and propoundeth as above. Alſo, that for ten, twenty, thirty, 
« forty, fifty, and ſixty years laſt paſt, more or leſs, and alſo from 
« time and through time, the beginning whereof the memory of 
« man is not to the contrary, the rector of the ſaid rectory of 
« the pariſh- church of Huntſpill aforeſaid, for their reſpective 
« times ſuccefhvgly- being, and the ſaid Majter Samuel Woodeſon, 
« clerk, the preſent rector there, or his predeceſſors, and all and 
« every of his predeceſſors in ſucceſſive times in the ſame being, 
« in the ſame have been, as they ought to have been, in the quiet 
« and . poſſeſñon, or as of right to perceive and have all 
« and ſingular the tithes aforeſaid, and have received and had them 
« by themſelves, or their predeceſſors, and of and upon the ſame 
« have freely and fully diſpoſed, and fo it hath been and ought to 
« be, and ſo the ſaid Maſter Samuel I oodeſon, clerk, the rector 
« aforefaid, hath perceived, received, and had for the whole, and all 
« the time of his incumbency in the fame, in right, and in the name 
« of his rectory, until and unto the time of the graſs within 
« ritten; and he propoundeth as above. Allo the ſaid 
Nicholas Hicks, in the years and months aboveſaid, or in one 
« or ſome of them, all and ſingular the titheable things, fruits, 
rights, and emoluments, in the preſent ſchedule annexed, con- 


« tained, and ſpecified, within the pariſh of Hunt/pill aforeſaid, - 
and the bounds, limits, and titheable places thereof, forthcoming, . 


C growings renewing, and happening, as in the ſame ſchedule is 
65 red, and they are drawn out (which ſaid ſchedule the party 
« propounding will have to be accounted as if here inſerted and 
4 read, as far as it may be expedient for him, and not otherwiſe, 
« or in any other manner), hath had, holden, poſſeſſed, received, 
« and to his own proper uſe converted and applied; and the party 
« proponeat propounded of every other number of _ reſpec- 
<« tively titheable, and of the tithes in the ſchedule to thele preſents 
« as above ſet forth annexed reſpectively contained and ſpecified, 
« more or leſs, and alſo ſuch and ſuch number, quality, and quan- 
« tity, as by lawful proofs or confeſſion of the party in the event 
of this ſuit more fully ſhall come to be proved; and he pro- 
« poundeth as above. Alſo, that the true value or eſtimate of 
© every titheable thing and things reſpectively titheable in the 
« ſchedule aforeſaid to theſe preſents. as- before is ſet forth an- 
« nexed, contained, and ſpecified, as of the tithes or tenth 
« part thereof to the ſums or reſpective values in the ſame 
« ſchedule mentioned, in the months and years aboveſaid, or 
« in one or ſome of them, in the common * e 


4 manifeſtly did extend, and do extend; and the party proponent 
<« propounideth of every other ſum or value of the things reſpec- 
« tively titheable, and of the tithes, more or leſs, and alſo of ſuch 
and ſo much money or value, quality, and quantity, as by law- 
ful proofs in the event of this ſuit more fully ſhall come to be 

io : F proved; 


ſtimation of men * [ 329 ] 
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Hrers 2 z and he as above. Alſo, that che faid- 
2 * icbalas Hicks to pay, give, and deliver, to the beſore · named 
Wen © « Samuel W n, the rector aforeſaid, or to his lawful deputy in 


cc this behalf, all and fin - xl pattror gorge Learn 
ce forth, accuſtomed to be way © 57; y the tithes and eccle- 
cc faſtical rights — ſaid, in the ſchedule to 
< theſe —— is ſet forth) annexed, mentioned, 
e and ified, or otherwiſe, to compound duly wich the faid 
& rector for the ſame, or with his lawful deputy, hath oftentimes, 
. eee 
< tuned, who bei requeſted and importuned did not take care 
ee e of them, nor at preſent doth take any 
cc care, but hath wich-holden and * pay, but at leaſt (more 
« properly) with-holds ers at preſent, t the of 
<« r% ar { rv prejudice and ierane of the fd Meir 
« Samuel Hoodeſon, the rector a id; and he propound 
« above. Alſo, that the ſaid Nicholas Hicks hath 8 


< inhabitant of the ſaid pariſh of Hunt ſpill, manifeſtly under and 


ſubject to the dioceſe and juriſdiction of Bath and Will; and 
he propoundeth as above. Alſo, that all and fi the pre- 
« miſes were and are true, notorious, public, and in like 
manner ſamous, and the public voice and fame have laboured of 
4 and concerning the ſame, as n 
4 = ng given the aſſurance required by law in this behalf, the 
of the faid Alger Samuel Waodeſon Ant 
« prays right and juſtice, and his complement thereof to be done 
and adminiſtered to him with effect, &c.” In which faid ſche- 
dule annexed to the faid libel as aforeſaid are contained the words 
following (that is to fay) : © Firſt of all, that in the years and months 
&« — all, ſome or one of them, upon the tenements, eſtate, 
« and lands, which he the ſaid Nicholas Hicks had held, poſſeſſed, 
and enjoyed, in the ſaid pariſh of Hunſpill, _— titheable places 
« thereof, there was kept feeding ng twenty ewe 
« ſheep, and of them there was newly fallen — , 
n —2 wm Stem 
« that the faid Nichslas Hieks, in the months and 
all, ſome, or one RE he, within the 64d pitt, of of Huntpl 
« and titheable places thereof, had and kept feeding and 
. « ing yearly four cows and four heifers, and for the mill pn 
*f ago }* cow he is to pay three pence, and of every heifer three half- 
« pence, acc to the cuſtom of the ſaid pariſh. Alſo, that 
« the ſaid Nichslas Hicks of the faid cows and heifers above-men- 
& ticned had fallen yearly ſix calves, which he bred up for the pail, 
« for each he is to pay one halfpenny, according to the cuſtom of 
« the ſaid patiſh. Alſo, that the faid Nicholas Hicks, the months 
00 _ ears aforefaid, all, ſome, or one of them, within the pariſh 
w7-4ſpilh, and titzcable places thereof, had held and poſſeſſed 
« © ant acres of meadow, which he mowed, or — to be 
« mowed, yearly, for each acre of which there ren. rags 
Ws he ought to pay $6 the rofier of Hung eh for 
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u lieu of tithe-hay, two pence, according to the cuſtom of the ſaid 
« . Alſo, chat the ſaid Nicholas Hicks, the months and 

aforeſaid, all, ſome, or one of them, within the ſaid pariſh of 
Fruntfoill- aforefaid, bad and polleied one garden and two 
orc yearly, for which there is yearly due, and he ought to 
« pay to the rector of Huniſpill aforeſaid, three pence, according 
« to the cuſtom of the faid pariſh, to wit, one penny for his garden 
« and each orchard. Alſo, that the faid Nicholas Hicks, the months 
« and years aforeſaid, all, ſome, or one of them, within the pariſh 
« of Huntſpill and titheable places thereof, had and kept feeding 
« and depaſturing the colts above one year old, which he ſold 
« away before they were uſed to the plough, the feeding and 
« depaſturing of each colt, the months and years aforeſaid, 
« being monthly worth four ſhillings, and the tithe after that rate, 
« and alſo had and kept feeding and depaſturing, the months and 
« years aforeſaid, all, ſome, or one of them, in the ſaid pariſh, ten 
« cows, ten heifers, ten ſteers, and ten oxen, from the time he 
« bought them to the time he ſold them off they were never em- 
n pail, the and depaſturing of 
« each of the (aid cows, heifers, ſteers, oxen, being monthly 
« worth four ſhillings, and the tithes after that rate. Alſo, that 
« the faid Nicholas Hicks, the months and — aforeſaid, all, 
« ſome, or one of them, in the faid pariſh of Huntſpill and ti he- 


Hicxs 
_ againſt 
Wooozsox. 


« able places thereof, had and kept four mares, and of them had 


« fallen and received four colts yearly, for the fall of each he is and 
« ought to pay to the rector of Huntſpill aforeſaid one penny, 
« according to the cuſtom of the ſaid pariſh. Alſo, that the ſaid 
« Nicholas Hicks * hath, the months 
« them, dwelt in the faid pariſh of Huntſpill, and he and his wife 
« have received, or at leaſt ought to have received, the holy fa- 


« crament of the Lord's Supper at their own parith church, for 
« whoſe offerings he is yearly to pay to the r at Zafter, or 
« thereabouts, nce yearly, to wit, two pence for each. 


« Alſo, that the faid Nicholas Hicks, the months and years afore- 
« ſaid, all, ſome, or one of them, within the ſaid pariſh and tithe- 
« able places thereof, had kept and bred up forty head of cattle, 
« which he ſold before they came to the plough or pail, the herb- 
« age and depaſturing of each of the fame being monthly worth 
« forty ſhillings, and the tithe after that rate. Alſo, that the ſaid 
« Nicholas Hicks, the months and years aforeſaid, all, ſome, or 
“ one of them, within the faid pariſh of Huntſpill and titheable 
« places thereof, had and kept fix cows, fix heifers, fix ſteers, and 
« ſix oxen, after they had been turned off from plough _—— 
« the feeding and depaſturing whereof until they were fat, an 
« looked on as ſuch, and then ſold off, from the graſs and herb- 
« age and depaſturing of the ſaid cows, heifers, ſteers, and oxen, 
<« being monthly worth five ſhillings, and the tithe after that rate. 
« Alſo, that the faid Nicholas Hicks, the months and afore- 
« (aid, all, ſome, or one of them, had and kept feeding and de- 
e paſturing eight cows and heifers, and of them had fallen and re- 
« ceived eight calves yearly, each calf at ſeven weeks old (which 
g , 18 


aforeſaid, all, ſome, or one of # | 221 } 
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Rex: © js the cuſtomary time for the tithe calf), being worth ten ſhil. 
«gain & lings, and the tithes after that rate, as by a copy of the libel and 
Weston. & ſchedule aforeſaid, brought here into court and read, amon 


and although he the faid Nicholas Hicks, in every year of the 

years aforeſfaid-wherein he the faid Nicholas had any lambs, 

« calves, or colts, any milch cows or heifers, any hay, any gar- 

< dens or orchards, within the pariſh aforeſaid, and the bounds, 

& limits, and titheable places thereof, being, growing, renewing, 

* or forthcoming, or hath dwelt within the pariſh aforelaid. 

Keady to dit © hath been always ready and offered, and yet is ſtill ready, to 
Sarge the modzs Dy to the ſaid Samuel the ſaid ſeveral ſums of money for the 
— 3 2 of lambs, calves, colts, milch cows and heifers, hay, 
4 gardens, and orchards, and for the oblations aforeſaid, ac- 

ET 332 J< cording to the form and effect of the * ſeveral modus's of tithing 
« aforeſaid: and although he the ſaid Nicholas all and ſingular the 

«c premiſes aforeſaid hath pleaded and alledged in his diſcharge of 

And althoveb © payment of the tithes by the ſaid Samuel! demanded in the faid 
the pla ift nad « court chriſtian, before the faid ſpiritual Judge, and hath often 
— all mu t offered to prove the fame by unavoidable teſtimony, yet the ſaid 
— re « ſpititual judge hath abſolutely refuſed to admit or receive that 
yer . the judge © allegation, and procf : and the faid Richard Hely with all 
refuſec to admit © his power endeavours and daily contrives to condemn the ſaid 
uu. and pro a Aicholas, by the definitive ſentence of the ſaid court chriſtian, 
_ « of and upon the premiſes in the libel and ſchedule aforeſaid 
4 contained, and to compel him to pay the tithes aforeſaid, in form 

cc aforeſaid demanded, in contempt of the ſaid lord the now king 

* and lady the now queen, their crown and dignity, and to the 
And akhongh « t damage, prejudice, and manifeſt impoveriſhing of him the 


2 writof proti- « {aid Nicholas Hicks, and againſt the due form of law and pre- 


* « ſcription and cuſtoms modus's of tithing afofefaid : and 
vered o tim, © although the faid Nicholas Hicks, on the laſt day of Auguft, in 
yet he hach Gnee © the fifth year of the reign of the faid Lord William and Lady 
proceeded. « Afory, now king and queen of England, &c. at Huntfpill afore- 
« faid, in the county aforeſaid, the writ of the ſaid lord the king 
and lady the queen of prohibition to the contrary to him the 
« faid Samuel Woodeſon delivered: nevertheleſs the faid Samuel 
N vodeſon hath not ceaſed to proſecute the faid plea againſt the 
« faid Nicholas, but bath further proſecuted that plea in the faid 
& court chriſtian (notwithſtanding the faid writ of prohibition), 
* in contempt of the faid now lord the king and lady the queen, 
u and contrary'to the prohibition aforeſaid : whereupon the ſaid 
Nicholas, who ſues as well for the faid lord the king and lady 
« the queen in this behalf as for himſelf, &c. ſays, that he is in- 
« jured, and hath damage to the value of two hundred pounds; 
and tiereupon, as well for the lord the king and lady the queen 
< as for himſcli, he brings ſuit, &c,” 2 a 
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And now at this day, to wit, Friday next after the morrow of Hers: 
the Holy Trinity, in this ame Term, until which day the ſaid £84 
Samuel 1oodeſon had leave to impar] to the bill aforeſaid, and then N. 
to anſwer, &c. before the lord the king and lady the queen at Defendant im- 
Maſiminſter come as well the ſaid Nicho/as, who ſues as well, &c. * 
by his attorney aforeſaid, as the faid Samuel Woodeſon, by Giles 
Clarke his attorney; and the ſaid Samuel defends the force and plea, 
injury when, &c. and all contempt, and whatſoever, &c. and faith, 
that he hath not proſecuted the plea aforeſaid againſt the ſaid 
Nicholas in the court chriſtian after the prohibition of the ſaid lord 
the king and lady the queen to him thereupon delivered, as the ſaid 
Nichslas, who ſues as well, &c. above ſuppoſes ; and of this he As to the tithe 
puts himſelf upon the * country, and the ſaid Nicholas, who ſues as of mb. 
well, &c. thereof, likewiſe ; but for having a writ of the lord the ¶ 333 J 
king and lady the queen of -conſultation as to the tithes of lands, 
for which the ſaid Samuel hath drawn into plea the faid Nicholas 
in the court chriſtian aforeſaid, before the ſaid ſpiritual judge, be 
the ſaid Samuel faith, that the ſaid Nicholas, in the months an 
years in the declaration aforeſaid ſpecified, had, Kept, and depaſ- 
tured, upon his lands and tenements within the pariſh of Huntſpill Defendant tra- 


aforeſaid twenty ewe ſheep, and of them had twenty lambs yearly, n the ==. 


every one of them of the value of three ſhillings, for the tithes of . 
which ſaid lambs to the fame Samuel, as rector of the pariſh church 
aforeſaid, due and payable, he the faid Samuel drew into plea him 
the ſaid Nicholas in the court chriſtian aforeſaid, before the ſaid 
ſpiritual judge, before the proſecuting of the faid writ of prohibi- 
tion, as it was lawful for him to do; without this, that within the 
pariſh of Huntſpill aforeſaid, and the bounds, limits, and titheable 
places of that pariſh, there is had, and from time whereof the 
memory of man is not to the contrary there hath been had, ſuch a 
cuſtom and modus of tithing of and concerning the tithes of lambs 
there falling, brought forth and forthcoming, to wit, that every 
occupier of any lands or tenements within the ſaid pariſh, and the 
bounds, limits, and titheable places of the ſame pariſh, who in any 
ear hath had any lamb or lambs under the number of ſeven lambs 
rought forth and forthcoming within the faid pariſh, and the 
bounds, limits, and titheable places thereof, and hath paid, and for 
all the time aboveſaid hath been uſed and accuſtomed to pay, to 
the rector of the pariſh church of Huntſpill aforeſaid, or to his 
farmers or deputy of that rectory for the time being, in the ſame 
year, one halfpenny, of the like lawful money of England, for 
every ſuch lamb fo under the number of ſeven lambs brought forth 
and forthcoming, in full ſatisfaction, payment, and content, of all 
tithes of thoſe lambs ; but if the ſame occupier in any ſuch year 
hath had within the pariſh aforeſaid, and the bounds, limits, and 
titheable places thereof, any lambs to the full number of ſeven 
lambs brought forth and forthcoming, then the ſame occupier hath 
rendered and delivered, and for all the time aboveſaid hath been 
uſed and accuſtomed to render and deliver, to the rector of the 
pariſh church of Huntſpill aforeſaid, or to his farmer or deputy of 
Vol, IV. X that 
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that rectory for the time being, one lamb of the fame ſeven lambs 
in ſuch year, in full ſatisfaction, payment, and content, and in the 
name and place of the tithes of the fame ſeven lambs: and if the 
fame occupier in any one year hath had any, lambs to the full 
number of ſeventeen lambs brought forth and oming within 
the faid pariſh, and the bounds, limits, and titheable places thereof 
then the ſame occupier hath ® rendered and delivered, and for all the 
time aboveſaid hath been uſed and accuſtomed to render and deli. 
ver, to the rector of the pariſh church of Huntſpill aforeſaid, or his 
farmers or deputy of the ſaid rectory for the time being, two lambs 
of the ſame ſeventeen lambs in every ſuch year, for the tithes of 
— ſame earn lambs, = the ſaid N 1 thereof com- 
ins; and this he is ready to verify: wherefore he prays jude. 
ment, and a writ of the fag lord wi king and lady No POT 
conſultation, as to the tithes of lambs aforeſaid, to be granted to 
him in this behalf, &c. And for having a conſultation as to the 
tithes of calves aforeſaid, for which the faid Samuel hath drawn 
into plea the ſaid Nicholas in the court chriſtian aforeſaid, before 
the ſaid ſpiritual judge, he the faid Samuel faith, that the faid 
Nicholas, in the months and years aforeſaid, had kept and depaſ- 
tured upon his land and tenements within the parifh aforefaid 
ſixteen cows and heifers, and of them had fourteen calves yearly 
fallen, broaght forth and forthcoming, each of the fame calves of 
the value of ten ſhillings, for the tithes of which faid calves to the 
fame Samuel, as rector of the pariſh church aforeſaid, due and 
payable, he the ſaid Samuel drew into plea him the faid Nicholas in 
the court chriſtian aforefaid, before the faid ſpiritual judge, before 
the proſecuting of the faid writ of prohihition, as it was lawful fot 
him to do; without this, that within the pariſh of Hunt/p1ill afore- 
faid, and the bounds, limits, and titheable places thereof, there is 
had, and from time whereof the memory of man is not to the con- 
ary there hath been had, a cuſtom that —_— occupier of any 
id, and the bounds, 

limits, and titheable places of the ſame pariſh, who had any calf or 
any calves under the number of ſeven calves in any year — 
forth and forthcoming within the ſaid pariſh, and the bounds, 
limits; and titheable ** thereof, and hoth paid, and for all the 
time aforefaid hath uſeũ and been accuſtomed to pay, to the rector 
of the pariſh church of Huztſpill aforeſaid; or his farmers or de- 
of that rectory for the time being, in every ſuch year, one 

nny, of the like lawful money, for each of the ſaid calves, 

in full ſatisfaction, payment, and content, of all the tithes of thoſe 
calves ; but if the fame occupier (as before in the traverſe as to 
kmbs). And for having a conſultation as to tithes for depaſturing 


of colts, cows, ſteers, heifers, and oxen, not employed to plough or 
And ſo alſo for p 
all - other pail, and 6 ocher unfruitful cattle within the pariſh aforeſaid 
matters. depaſtured, for which he the faid Samuel hath drawn into plea 


the faid Nicholas in the court chriſtian aforeſaid, before the faid 
ſpiritual judge, he the faid Samuel faith, that the faid Nicholas“ in 


every year of the years aforelaid had kept and depaſtured _— 
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lunds and tenements aforeſaid, within the pariſh aforeſaid, colts, Niers 

rows, heifers, and oxen, not employed to the plough or pail, and NT. #. 

vther unfruitful cattle in the declaration aforelaid mentioned, for * ve 

the tithes of depaſturing of which ſaid cattle to him the faid 

Samuel, as rector of the pariſh church aforeſaid, due and payable, 

he the ſaid Samuel drew into plea him the faid Micholat inthe court 

chriſtian aforefaid, before the ſaid ſpiritual judge, before the proſe- 

cuting of the ſaid writ of prohibition; as before is ſet forth, as it was 

lawful for him to do; without this; that within the ſaid hundred of Traverſe as to 

Hunt pill and Puriton there is, and for all the timeabovefaid there cuom in the 

hath been, an ancient cuſtom for all the time abovefaid uſed” and "es of 9 

approved, that all the inhabitants within the hundred aforeſaid oc- I 

cupying any lands, meadow or paſture, within the hundred afore- 

faid, have been free, exempt, and diſcharged, and from time to 

time, for all the time aboveſaid, ought to be free, exempt, and diſ- 

charged, of and from the payment of any tithes of or for the de- 

paſturing of any cattle not employed to plough or pail, by them 

depaſtured in any lands, meadow or paſture, being within the hun- 

dred of Huntipill and Puriton aforeſaid, as the faid Nichvlas above 

complains z and this he is — to verify: wherefore he = be 

judgment, and the writ of the faid lord the = and lady the 

queen of conſultation, as to the tithes for the depaſturing of cattle 

not employed to plough or pail, and of other unfruitful cattle, for 

which the faid Samuel hath drawn into plea him the aid Nicholas 

in the court chriſtian aforeſaid, as before is ſet forth in this behalf, 

to be granted to him, &c. And for having the writ of the ſaid lord 

the king and lady the queen of conſultation as to the offerings 

aforeſaid, the tithes of milch cows and heifers aforeſaid, the tithes 

of hay aforefaid, the tithes of gardens and orchards aforeſaid, and 

the faid tithes of the faid four colts in the pariſh aforeſaid yearly 

fallen, for which he the faid Samuel hath drawn into plea him the 

faid Nicholas in the court chriſtian aforeſaid ; the faid Samuel Demurrer to 

prays judgment of the declaration aforeſaid, becauſe he faith, that part. 

the ſaid declaration, and the matter in the fame contained, are not 

ſufficient in law to compel him the ſaid Samuel to anſwer to that 

declaration as to the ſame oblations and tithes ; to which the fad 

Samuel hath no neceflity; nor is bound by the law of the land, in any 

manner to anſwer z and this he is ready to verify : wherefore, for 

want of a ſufficient declaration in this behalf, he the ſaid Sammel 

prays judgment of the declaration aforeſaid, and that the faid decla- 

ration as to the ſaid oblations and tithes * 2 be quaſhed, and that * [ 336 ] 

the writ of the ſaid lord the king and lady the queen may be 

thereupon granted to him, &c. And the ſaid Nicholas faith, * 

that by any thing by the ſaid Samuel above in pleading alledged, * 

he the ſaid Samuel ought not to have the writ of the faid lord the 

king and lady the queen of confultation ; becauſe as to the ſaid 

plea of the ſaid Samuel in matmer and form above pleaded, as to 

the tithes of lambs, for which the faid Samuel hath draven into plea 

him the ſaid Nicholas in the court chriſtian aforeſaid, before the 

Kid ſpiritual judge, he the _ Nicholas as before faith, that within 
2 the 
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mers the pariſh of Huntſpill aforeſaid, and the bounds, limits, and tithe. 
._, againſs ble places of — there is had, and from time whereof the 
* memory of man is not to the contrary there hath been had, ſuch a 
Takes iſſue on cuſtom and modus of tithing, of and concerning the tithes of lambs 
the traverſe of there falling, brought forth and forthcoming, to wit, that every 
mo Fey ts occupier © any lands or tenements within the faid pariſh, and the 
bounds, limits, and titheable places of the ſame pariſh, who in any 
bath had any lamb or lambs under the number of ſeven lambs, 
— bt forth and forthcoming within the faid pariſh, and the 
; hn limits, and titheable places thereof, hath paid, and for all 
- the time aboveſaid hath been uſed and accuſtomed to pay, to the 
rector of the pariſh church of Huntſpill aforeſaid, or to his farmers 
or deputy of that rectory for the time being, in the ſame year, one 
halfpenny, of the like lawful money of England, for every ſuch 
lamb fo under the number of ſeven lambs brought forth and forth- 
coming, in full ſatisfaction, payment, and content, of all tithes of 
thoſe lambs :; but if the famg occupier in any ſuch year hath had 
within the pariſh aforeſaid, and the bounds, limits, and titheable 
22 thereof, any lambs to the full number of ſeven lambs 
rought forth and forthcoming, then the ſame occupier hath ren- 
dered and delivered, and for all the time aboveſaid hath been uſed 
and accuſtomed to render and deliver, to the rector of Ar 
church of Huntſpill aforeſaid, or to his farmer or depu that 
rectory for the time being, one lamb of the ſame ſeven lambs in 
ſuch year, in full ſatisfaction, payment, and content, and in the 
name and place of the tithes of the ſame ſeven lambs; and if the 
ſame occupier in any one year hath had any lambs to the full num- 
ber of ſeventeen lambs brought forth and forthcoming within the 
faid pariſh, and the bounds, limits, and titheable places thereof, 
then the ſame occupier hath rendered and delivered, and for all the 
time aboveſaid hath been uſed and accuftomed to render and deli- 
ver to the rector of the pariſh church of Huntſpill aforeſaid, or his 
farmers ordeputy of the ſaid rectory for the time being, two lambs 
of the ſame L lambs, as the N ve thereof 
complains : and this he prays may be inquired of by the country, 
| 20d the faid Samuel likewvif, Kc. | | 8 
The like replications and iffues joined upon the other traverſes, 
as to the modus for calves, and as to the cuſtom alledged in non 
decimando in the hundred of Huntſpill. And a joinder in demurrer 
as to the reſt. \ 


Caſe 121. Hicks againſf Woodeſon. 


A e * TIROHIBITION. The plaintiff ſuggeſted, that the pariſh of 


non decimando 1 Huntſpill is an ancient pariſh, of which he was an inhabitant, 
for the agiſt- and uſed lands there; that in the ſaid pariſh there is @ cu/fom to pay 


ment of cat- 


| Ye cannot be alledged in @ bundred or in @ county,—S. C. 2, Salk. 655. S. C. Carth. 392. 


8. C. Gemb. 403. 8. C. Holt, 671. S. C. Skin. 560. S. C. 12, Mod. 111. S. C. 1. 14. 


. C. 
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ſmall ſums to the parſon in lieu of ſmall tithes, which ſums 
are particularly ſet forth; that this pariſh was within the hundred 
of Huntſpill; and that there is a cuſtom alſo for every inhabitant 
and occupier of lands within the ſaid hundred to be diſcharged of 
tithes for the paſture of barren and unprofitable cattle. The 
defendant traverſed the cuſtoms ; and iſſue being thereupon 
joined, it was found for the plaintiff, 

And now it was moved in arreſt of judgment, 


FixsT, That a cuſtom alledged in non decimando in a whole 
hundred is void in law. | 
SECONDLY, Admitting it to be good, yet it was not well 


pleaded here, becauſe the plaintiff had not ſhewn that there was a 


{uſficient maintenance for the parſon beſides thoſe tithes, 


FizsT, It was argued that this cuſtom was againſt common 
ight, becauſe there was never yet any precedent of a cuſtom to 
iſchar a layman in non decimanda. It is = that as to eccle- 
faſtical perſons, ſuch a cuſtom may be good, but not as to alayman, 
# becauſe he was not capable, at the common law, to have tithes, 
and therefore could not ſue for them in the ſpiritual court, but now 
he is enabled by the ſtatute of 32. Hen. 8. c. 7. And as tithes in 
general are due of common right, ſo this particular tithe of agiſt- 


*[ 337] 


ment of barren cattle is due the rather, becauſe thoſe which are for 


the cart are diſcharged by cuſtom ; it is the whole profits of the 
land out of which ſome things muſt be paid to the parſon. A 
Lyman is allowed to preſcribe in modo decimandi, but not to be 
exempted from all tithes in general, becauſe ſome muſt be paid and 
ue due of common right, though the quantity be aſcertained by 
cuſtom and uſage. If therefore tithes are due of common right, 
ſuch a preſcription either in a hundred or a county will not be good, 
becauſe, if it ſhould be allowed, every perſon in that hundred or 
county might preſcribe ; and nothing would be left for the parſon. 
It is true, my LoxDRoLLE affirms the contrary (a), buthedenies 
it again in the ſame line (6) ; which ſhews that book to be of little 
authority in this caſe. It is likewiſe faid in the ſame book (c), 
that a prohibition was granted in a caſe of the ſame nature with 
this, which was thus, viz. A man preſcribed to a cuſtom within 
two hundreds of Middleſex and Surrey, that if a common baker 
dwelling in either of theſe hundreds ſhould erect a mill there to 
grind corn for his trade, and fell it to cuſtomers in or near thoſe 
hundreds for their ſuſtenance, ſuch a baker ſhould pay no tithes 
for the cory. But the reaſon upon which that caſe was adjudged 
does not ſuit with this ; for the parſon there had more and greater 
tithes out of the lands of the inhabitants, and of them who were 


ſuſtained in thoſe hundreds, than he could have by the manual oc- 


capation of a miller. In Michaelmas Term in the eleventh year 


(a) Is Roll. Abr. 653. pl. 9. 654. pl. 20. 3. Com. Dig. 16 Diſmes 
(0 x. Roll, Abr. 654. fl. (E. 4.) 2 Oh | 
(e) Kidder . Edwards, 1. Roll. Ahr. 
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of Charles the Firſt, and in the fame book (a), it is menti 
that a prohibition was granted upon a ſurmiſe that tithes ought not 


to be paid for pheaſants 23 or young pheaſants hatched in woods 
n 


incloſed in the Chiltern of Bucting bauſbire; but that was becauſe 
they were fer nature. Such a cuſtom as is here alledged could 
never have a reaſonable commencement, becauſe of common right 
tithes ought to be paid out of all land (6) ; and though before the 
Council of Zateran no perſon could claim them, becauſe there 
were. no pariſhes (c), yet ſtill they were due to the church, 
—_—_ it was in the power of the donor to give them to what 
ſpiritual perſon he thought fit (4). It is in favorem eccleſig that 
the Jaw will not allow a preſcription in non decimands to prevail 
againſt her. It is true, à preſcription ſtrengthens all other ti 

but is of no force when pleaded in diſcharge of tithes (e), becauſe 


the law preſumes that a layman cannot be abſolutely diſcharged with- 


out the conſent of the parſon, the patron, and the ordinary; and then 
likewiſe the grant of ſuch diſcharge or exemption muſt appear (J). 
This was the opinion of DoperIDGe, Fuftice(g), grounded upon 
the authority of Lyndewade (b), and of the author of the Dodter 
and Student (i). The whole country may be diſcharged of tithes, 
but ſuch diſcharge ought to have a reaſonable commencement, 
which muſt be ſhewed. Now it would he very ſtrange that the 
law ſhould reject a preſcription to be diſcharged of tithes in a par- 
ticular place, and yet to allow a cuſtom in a whole hundred in 10 
decimands. One fingle inſtance may be given where ſuch a 
cuſtom has been allowed ; it is in my LoxD:RoLLe's Abridge- 
ment (i), and it was for the milk of ewes ; and probably the reaſon 
might be, that ſuch milk is of little value to the parſon, and does 
much contribute to his maintenance, for which tithes were 
originally ordained ; but it is but one ſingle caſe, which does not 
make a law. The caſe of Ruſſel v. Backhurft (I), which ſeems to 
give ſome colour to ſuch a cuſtom, is a controverted caſe; it 
was thus : The parſon libelled for — and the defendant 
A ibition by r of a preſcription in non decimanda 
ele — in the Weald of Kent : it is true, the preſcription 
there was denied, and no prohibition —— (m) : this was in 
Michazelmas Term in the twelfth year of Fames the Fin; and yet 
but two years afterwards there was a trial at bar in this court upon 
3 prohibition, where ſuch a preſcription was ſuggelted to be diſ- 
charged of tithes of the „ er Weald of Suſſer; 
and it was found for - the plaintiff; and the Court held the pre- 
ſcription good (»). But admitting ſuch a preſcription in non deci 


(s) 1. Rofl. Abr. 636. (*) St, Germaine. 

(6) Priddic v. Napier, 11. Co. (4) 1. Rell. Abr. 654. pl. 14 
c) Hob. 296. Litt, Rep. 152, 2+ Iuſt. 653. 

2 Jones 323. Moor, 219. 3 and (4) 2. Bulſt. 285.—See alſo 1. Roll, 


fee Chartron v. Charhon, Bunb. 325. Abr. 653. pl. 52+ 654 pl. 3. 2. Roll. 
(.) Bury v. Evans, Bunb. 345 Rep. 123. Palmer, 37. 2. Iuſt, 645. 
F f 83. 
A Bulſt. 28s. | f (+) 1. Roll. Abr. 653. pl. 10. 
* of (=) Palm. 27. 2. Roll, Rep. 122, 
. wands 
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mmndo for underwood in a Weald be good, yet it will not affect this Niers 
caſe, becauſe in ancient times there were many controverties about 48 
ſuch tithes ; for at the common law tithes were not to be paid for Nenn 
trees, becauſe cutting them down * is not an increaſe of their ® [ 339] 
rowth as in _ but a * deſtruction; it is an uncertain 
rofit, and not arĩſin for the maintenance of the parſon; 
— are thoſe — hes of common right, but by wane! 
; and therefore in thoſe days, and in thoſę places where tithe- 
wood was due only by cuſtom, the pariſhioners procured wood or 
other lands for the parſon and his ſucceſſors in ſatisſaction of all 
tithe-wood in the ſame pariſh (2). Several petitions have been 
made to the parliament concerning the right to ſuch tithes, until 
the ſtatute of Sylva cædua ( was made, by which all thoſe con- 
troverſies were ended; it being enacted, © that tithes . ſhall not 
« be paid for wood of twenty years growth or more,” which im- 
plies it ſhall be paid for all under that age. It is true, it was the 
opinion of my Lok D Coke (c), that ſuch a preſcription in a county, 
not only for wood, but for any other tithe, is good ; but that can 
be no reaſon why it ſhould be allowed in a hundred, becauſe the 
Court cannot judicially take notice what a hundred is, or what it 
comprehends (d); it is a liberty in its commencement; it is to 
have a juriſdiction over a hundred vills, or ſo many pariſhes ; and 
therefore it has been held, that a leet cannot be parcel of a 
hundred, becauſe they are both liberties, and one liberty cannot be 
parce] of another (-). But it does not appear by the pleading, 
that there is more than one pariſh in this hundred; if fo, fuch a 
cuſtom in @ pariſh can never be made good (f ). Beſides, there is 
no conſequence to ſay that there is ſuch a cuſtom in @ county, 
therefore it may be in a hundred, becauſe there can be no inference 
from one to the other; and even in that caſe it will be very diffi- 
cult to find a reaſon how @ county at firſt came to be exempted 
from payment of tithes. My Lon RoLLE uſes the words 
province“ and & county” as ſynonymous ; now © a province” 
being only a circuit within the juriſdiction of an archbiſhop (g), 
probably there might be an agreement between the clergy and the 
laity that ſuch a place, &c. ſhould be exempted from the pa 
of tithes ; but there could be no ſuch agreement in a hundred, 
becauſe that was divided from the county, 2nd became a partieular 
diſtrict and the inheritance of ſeveral perſons, but the bailiwicks 
thereof were re-united to the counties by the ſtatute of 4. Ed. 3. 
c. 15. and 14. ZEdw. 3. c. 9. lt is agreed on all fides, that a # [ 340 ] 
ſingle pariſh cannot have ſuch a cuſtom (); and this is a ſtrong 
reaſon why a hundred cannot, becauſe it conſiſts and is made up ot 
ſeveral pariſhes; and it is as good a reaſon that @ hundred cannot 


(a) 13. Co. 13. . Roll. Abr. 653. pl. 47. 


(b) 45. Edw. 3. c. 3. 2. Inſt, 645. March, 25, pl. 59. 
(e) 2. Inſt. 645 ) Co. Lit, 94. 1. Bl. Com. 111, 1 
0 Year Bock 8. Hen, 7. 1. b. 25 6) 1, Roll, Abr. 653. 2. loſt, 
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have ſuch a euſtom becauſe a pariſh cannot, as it is to ſay a county 
may, and therefore a hundred may have it. 


SECONDLY, But admitting a hundred to be capable of ſach x 
cuſtom, yet it cannot be ſo large as this, becauſe there muſt be 3 
ſufficient maintenance left for the parſon, which does not a 
in this caſe ; and fo are all the books where ſuch preſcriptions 
have been allowed, which are very few, but never to have ſuch 
effect as this, viz. to take away the maintenance of the parſon ; and 
therefore the plaintiff in the prohibition ought to have ſhewn that 
there was ſufficient for him beſides, becauſe it is a diſc 
againſt cormon right, and no other reaſon can ſupport it, but 
to ſhew that the parſon has uberiores decimas beſides the tithes 
alledged to be exempted ; and this was the only reaſon of the 


judgment in the caſe of Kidder v. Edwards (a). 


” 


E contra. If there may be a cuſtom (as it is admitted) to be 


_ diſcharged in a whole county of tithe-milk, and of tithe-com 


ground at ſuch a mill or mills in a hundred, there may be alfo 2 
cuſtom to be diſcharged of the tithes of fat cattle, and if the par. 
fon has lived without ſuch tithes time cut of mind, he may live 
fo till. It is granted on the other fide, and an authority was 
produced of a cuſtom to be diſcharged of tithes out of two hun- 
dreds, and there can be no reaſon, if that is law, why ſuch a cul- 
tom may not be good in one hundred. It has been objected, that 
a layman cannot preſcribe in non decimands, but no good rea- 
fon can be given for it /b). It cannot be becauſe of any diſabi- 
lity in his perſon ; for as to this matter there is no difference be- 


tween a layman and @ clerk ; it mult therefore be in favorem c- 


*[ 341 ] 


clefie, and introduced by eccleſiaſtical pe. ſons who were formerly 
Judges here, as part of the canon law, who had in thoſe days 
fuch a power over the laity, that they would not ſufer ſuch a pre- 
ſeription to be tried by them, neither would they ſuffer them to 
ſue for tithes in their courts. I his is the reaſon why it is ge- 
nerally faid in our books that a layman cannot preſcribe in non de- 


cimando; but though he cannot preſcribe, &c. yet there may be a 


cuſtom to exempt him from tithes, and ſuch a cuſtom is of as 
good authority as a preſcription; for if it is eſtabliſhed by long 
uſage and by the common conſent of our anceſtors, it paſtes into a 


la of that place, and is of equal force with a preſcription. Such 


is the cuſtom of gaveliind (c and borough Engliſh (a), which is 
the law of England, and as ancient as the common law in the 
places where theſe cuſtoms prevail. It is true, where a cuſtom 


df a public nature is alledged in a particular vill or place, it muſt 
de ſhewed that it is an ancient vill; as where a man claimed 


lands on the ſouth ſide of a vill, ſetting forth that they were 


time out of mind deviſable, and fo deriyed a title to himſelf by 2 


(@) 2. Roll. Abr. 654. Bunbury, 425. 345. 
(5) 1. Roll Abr. 653. pl, 5. Cro, ſe Year Book 40. AM. pl. 27. 


Jac. 44+ Moor, 425. Hob, 297. (#) Year Book 24, Edw. 4. pl. 52. 


feoffment 


5 5» a 


3 
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ſeoffment from the laſt deviſee, this was held void, becauſe, it 
being a cuſtom againſt common law, he ought to have ſet forth that 
the vill was an ancient vill; but if he had alledged- ſuch a cuſ- 
tom in @ borough, which ex vi texmini imports a place of antiquity, 
it had been good (a). Now in this caſe it is alledged, that the 
iſh of Huntſpil is an ancient pariſh, and then the cuſtom is 
ſet forth, which is agreeable to the authority before mentioned. 
And if the cuſtom be not contrary to reaſon and juſtice, the Judges 
never enquire into the commencement of it. No man can ſay, 
that this cuſtom is unreaſonable, becauſe it goes only in diſcharge 
of a ſingle duty: now all the books which condemn preſcriptions 
in non decimando, either in a county. or in a pariſh, are where 
they are made generally of all tithes, but they are ſeldom denied 
for a particular thing, as in this caſe. And therefore a cuſtom to 
paſs in a ferry- boat toll-free has been adjudged good (5), though 
it is far more unreaſonable than this, becauſe it 1s only a diſcharge 
to the perſon claiming it, and may be a charge to another. 
there are many things which are not titheable of common right, 
as fiſh taken in the ſea, rabbits and pigeons ſpent in the houſe, 


&c. and yet by cuſtom tithes of thoſe things have been paid to the 


parſon (c); if therefore it be a reaſonable cuſtom for the clergy to 


charge the laity with tithes of ſuch things which of common right 


ought not to be chargeable, it is as reaſonable that a layman may 
diſcharge himſelf by a cuſtom in a place where none have been 
uſually paid. * Such a cuſtom (as has been obſerved) is not 
good in a pariſh ; not becauſe it is inconſiſtent with the law; the 
reaſon is, a ſingle perſon or parith are not capable of ſuch a cuſ- 
tom (4). Beſides, the law requires that the pariſhioners ſhould 
ſhew what recompence the parſon has in lieu of his tithes, by 


Woop £$0N, 
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which it may appear that the cuſtom had a reaſonable commence- 2+ Peer Was. 
ment; but no ſuch thing is required of a whole county, becauſe 573* 


it cannot with any ſhadow of reaſon be pretended, that all the 
inhabitants could or can conſpite to defraud their reſpective par- 
ſons. But there are books which allow a cuſtom or uſage to 


be good in places of as large extent (e), which cuſtoms will not Stra. 1224 


bind when alledged in a vill; as in a ceſſavit per biennium, the 
lord ſhewed the cuſtom of the place to be, that where the tenant 
did not pay his ſervices in two years, he might enter and hold 
the lands till he was ſatisfied of tne arrears; this was held to be 
void, becauſe the uſage was alledged in a particular vill only, 


and not ſhewed- that it was cuſtomary ſo to do in the vills” 


round about. But a cuſtom in an hundred in Kent, that if any 
one be charged to have gotten children in adultery, and cannot ac- 
quit himſelf by law, that then he ſhall forfeit all his goods to the 
king, was held a good cuſtom (f). So a cuſtom in an hundred, 
that if a waif or eſtray be eloigned, and it is preſented that it 


3 Co. Lit. 109. Brady, 2. (d) Dr. and St. 167. 13. Co. 13. 

b) 2. Mod. 291. „ Hogs Book 43. Edw. 3. pfl. 
(e) 1. Roll. Abr. 642. 646. Cro. 32. . 3. pl. 30. 

Car, 264. ü (f) 1. Roll. Abr. 563. 
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came to the poſſeſſion of any dwelling within the hundred, | 
2 the lord may diftrain till he make reſtitution (a). So a cuſtom 
** that an infant of the age of fifteen years may make a feoff- 
ment, and fell his lands (6) ; all theſe are againſt common law; 
but being uſed in a hundred or county, are thereby become the 
laws of the places where they obtain. But to come nearer to the 
caſe, it will not be denied that a cuſtom alledged in a pariſh, for 
all underwood to be diſcharged of tithes which is uſed in that 
pariſh for fencing corn, is good (c) , but then you muſt ſhew that 
the tithe of that corn is paid to the rector ; but it may be al- 
ledged in a county, weald, or country, without any conſideration 
at all. And therefore Brook in his Abridgement, referring to 
the author of Doctor and Student, ſays (d), that a man cannot 
preſcribe in a vill to be diſcharged of tithes, becauſe it is too par- 
ticular z but ſuch a preſcription is good in a whole county or 
[ 343) hundred, becauſe it is the cuſtom of the place (ce). It has 
been obj that a cuſtom in nen decimando may be good in a 
county, but not in @ hundred, becauſe of the uncertainty of its 
extent: ſure that is a reaſon of very little force, for the limits of 
a county are altogether as uncertain as thoſe of 4 hundred; but a 
hundred is a known precinct, and not barely a liberty (/), as has 
been faid, though there may be many liberties therein ; for when 
granted to a ſubject it is a liberty (g), but when it remains part 
of the county it is otherwiſe; and therefore in an avowry a man 
may preſcribe by a gue eftate to have a lcet in a hundred (5); 
but if a guo warrants be brought againſt the hundred, he muſt 
then ſet forth his title. Beſides, if the words province“ and 
« county” are ſynonimous, a county and hundred are fo too; and 
that in the meaning of the law, as may plainly appear; for all 
iflues are to be tried by jurors of the county (i), that is, by 
jurors of the hundred; for it was a good challenge at the com- 
mon law if there were no hundredors of the jury (4). In the 
ſtatute of Winton (I) theſe words are uſed promiſcuouſly ; it ap- 
points, © that inqueſts of felonies and robberies ſhall! be taken in 
« towns, hundreds, franchiſes, and counties, fo that the offender 
« may be attaintedz and if the county will not anſwer for him, 
« then it {hall be anſwerable for the robbery done, fo that the 
« whole hundred where the robbery is committed ſhall be liable.“ 
Such a cuſtom in a hundred has never yet been condem 
for it never came in judgment but in the caſe for tithe-wood, 
there it was held to be a good cuſtom, even in a whole weald ; and 
what reaſon can be given why it ſhould not be goed in 4 hun- 
. dred as well as in a weald, which is as ancient as the other, eſpe- 
Ld. Ray. 835. cially when it cannot be denied but ſuch diſcharge might begin hy 
*55-2+35- compoſition. It is objected, that tithe woodis not due of commonright, 


(a) Year Book 44. Edw. 3. pl. 14. (e) March. 25. 1. Roll, Rep. 22. 
21. Fdw. 4. pl. 24. (F). 2- Roll. Abr. 73, 
(5) See Rob. onGav. 193, ; and fr. (g) 1. Vent. 4 %. 
Vaillant's Edit, Dyer, 301. a. pl. 41- (6) 1. Leon, 217. 218. 
notis. n (i) 2. Hen. 4. c. 6. 
(c) 7. Saund. 147. (#) 11. Hen. 4. c. 2. 
{#) Bro. Abr. ticle © Diſmes,” pl. 14, (7) 13+ EA. 1. c. 2. 


* 
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as all other tithes are, and therefore a cuſtom in non decimands for wood RHiers 
in a hundred may be good. But tithe-wood is due of common . 
right (a); if not, to what purpoſe was the ſtatute de Sylva cædus W925008:; 
made? It was to aſcertain what wood ſhould pay tithes, and * 
what ſhould be exempted ; and why did the nobility and commons 
prefer ſeveral petitions to the king, after the making that ſtatute, 
that it might be explained what was meant by Hu edu (b), 
if no tithes were due for wood, which is an admiiſion that 7 
had been paid for it before that act. Agreeable to this is the #® [ 344] 
common way of demanding tithes for wood. at this time; for the a 
libel is always general, which ſhews that the party has a right 
to demand ; for if he had not, then he muſt alledge a cuſtom, and 
yet prohibitions are never granted upon ſuch general libels. Sug- 

{tions are alſo made always in the affirmative, but if they were 
= by cuſtom, and not of right, then the ought to be in the 
negative, viz. to deny that there is any fuch cuſtom. 


SECOND PoINT. Thenas to the objection, that it does not appear 
that the on has a ſufficient maintenance left, the pleading 
ſeems to be otherwiſe ; for there are ſeveral modus's ſet for 
tithes yearly ariſing in the pariſh, which may give him a conve- 
nient maintenance every year; and if he has a ſufficient proviſion 
by any one modus, it is not material by whom he receives it. 


Cora. It will be difficult to ſhew a non decimando for 
tithes beſides thoſe of wood]; for all the caſes which incline to fi 
a cuſtom, are put generally, viz. that a county or a hundred may 
thus preſcribe, but they do not mention what tithes are in queſtion. 

Now if tithes of wood had been due of common right, to what 12. Mod. $24. 
rpoſe was that canon made by Archbiſhop Stratford, in the 2+ Vern. 46. 
ſeventcenth year of Edward theThird,that tithes of ſylua cædua ſhall Ca. RY: 335. 
be paid ? againſt which canon there was a petition made to the par- ws, wh IO 
liament in that very year (c), reciting the ancient uſage to be, that 
tithes ſhould not be paid for wood; and the petition was anſwered, 
that a prohibition ſhould be granted againſt the canon where 
tithes of wood have not been accuſtomed to be paid. It is 
true, the eccleſiaſtical courts do hold, that tithes are due of 
common right for every thing, nay, even for ſtones or gravel 
digged out of pits, but the common law is otherwiſe ; for tithes 
of common right are due only for ſuch things which ariſe by 
annual profits : now though trees are renewing yearly, yet the 
ield no annual profit, and therefore tithes are not paid for them (2). 

herefore where tithes are paid for things which do not ariſe by 
ſuch means, they muſt be due by cuſtom. But ſuch a cuſtom ia 


non decimando cannot be good. 
And therefore à conſultation was granted. 
| (a) 3. Com. Dig. © Diſmes (H. 3.) () Dr. and St. 164. 169. Godolph- 
(5) 1. Roll. Abr. 638. 639, 2 Inſt. 457; | 
$43: | . (a) 2, Inſt, 647. $+ Bac. Abr. 54. 
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Caſe 122. The King and Queen again Trobridge. 
A rewn «ed A WRIT or ERROR to reverſe a judgment in an indictment 

2 A for erecting of a cottage, and not laying of four acres of land 
Ttcad ef 24 to it, of witerius jur. c. preſentant, that the defendant did con- 

proximam — tinue it contra formam ſtatuti. 

— — The errors aſſigned were, 


Ld. Ray. 54%. FirsT, The return is uncertain, for it is returnable ad proxi- 

; mam ſ:ſſionem ubicungue, whereas it ſhould have been ad proximam 
generalem ſeſſionem pacis.—Sed non allocatur; for one is as uncer- 
tain as the other. a | 


An ind d ment | SEconDLyY, It is for erecting and continuing of a cottage, butit 
fg, ereQting 2 does not fay pro habitatione z and it is no offence unleſs it be inha- 
eee bired, for the ſtatute was made to prevent the building of 
De for the habitation of poor people, —S-d non allocatur; for if it is 
Caying pro babi- applied to any other ule than a dwelling-houſe, the defendant muſt 
$a tiene. ſhew it, or otherwiſe it ſhall be intended to be built for his ha» 
S. O. Domb. 307. bitation. | | 

$, C. Skin. 564. S. C. Hok, 344. 1. Mod. 295. 


Ao indiatment THIR DIL, It is an indictment for two offences, viz. for erect- 
for erecting and ing and continuing; it is faid præſentat. exiſtit. that he did erect, 
3 &c. and then about the middle of the indictment it is, wlterius 
cludingorlythar præſentant, that he did continue, and then concludes, contra for- 
he cid contizce mam ftatuti : now the offences being ſeveral, and being divided 
the cottage, lc. by the words w/terius preſentant, &c. the concluſion ſhall only go 
. to the offence laſt mentioned, which was the continuing, not 
S. C. 1. Salk. the erefting of the cottage; it is as diſtinct as if it had been a new 
271 indictment, and therefore it does not appear that the defendant 
Send. 307. uns indicted for erecbing, Ec. It is not like the caſe in my Lord 

Cale: Entries (a), where contra ligeanciæ ſua debitum went to 

the whole indictment, in which though there were many overt 

acts laid, yet there was but one treaſon; but here are two diſtinct 


offences. | 
For which reaſon the indiftment was quaſhed. - 
(s) Co. Ent. 363. 
*[ 346] * Robinſon againſt Smith. 
Caſe 123. | 


Trinity Term, 6. Will. & Mary, Roll 192. 


treſpaſs | ESPASS for taking and impounding his cow. The de- 
8 fendant pleaded, that at the time of the treſpaſs, &c. he was 
the deſendant, ſeiſed of ſeveral lands parcel of the manor of MuscRAVE PAR vA 


pn, . i adow eft et fuit parcel, 
Rath that he was ande guoddam clauſum VOCAT Lowhill Me eft et fuit par 
teiſed of certain copybold lands, of which the place wuH¹⅜¼ was parcel, and that the cattle were then 
damage feaſant, he mult ſet out the commencement of his eſtate.— Co. 22. Cro. Jac. 103. 
Cro. Car. 199. Yelv. 74. 10. Mod. 25. 37. 228. 11. Mod. 179. 12. Mod. 188. 509. 


8. Com. Dig, © Pleader” (E. 19.) Ld. Ray. 202, 334+ 923. 1230. Stra, 1238, 3 
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ut de flatu cuſtumaris hereditario deſcendible from anceſtor to heir, 
according to the cuſtom of the ſaid manor, and that the — 
cow was in the ſaid cloſe doing damages, &c. 
The plaintiff demurred generally. ; 
Fist, It was ſaid for him, that it did nat appear by the plea, 
that Lowh1ill was parcel of the land of which the defendant was 


ſeiſed, but parcel of the manor ; for the word unde being a rela- 
tive, refers ad proximum antecedens, which is the manor, | 


SECONDLY, It is faid he was ſeiſed de fatu hereditario deſcen- 
dible, &c. and does not ſhew of whoſe grant; for though it may 
not appear who was the firſt grantee, it being ſo long ſince the 
copyhold was granted, yet the admittance of an heir upon a ſur- 
render or deſcent amounts to a grant, and ought to be fo 

E contra. The defendant does not juſtify by reaſon of a title, 
but for a wrong done; and therefore though he ſays ſeifitus fuit, 
Sc. and does not ſhew how, or in what manner, yet ſince it was 
only a tort with which he was charged, it is well enough, and it 
muſt have been agreed to be ſo if he had faid poſſeſſionatus fuit 
inſtead of ſeiſitus. 

But THE CourT were of another opinion, for where po $647 in 
fee is pleaded of a copyhold eſtate by way of juſtifying of an of- 
fence with which the defendant is charged, he muſt ſet out the 
commencement of his eſtate. 


And therefore the plaintiff had judgment. 


00 
5 


2 7 - 
. * Allen againſt Symonds. 4 ] 
Eafter Term, 6. Will. & Mary, Roll 299. 2 124 


AN ACTION on the caſe was brought againſt the defendant by A defendant 
the name of Symonds. He pleaded in abatement, that from aun plead a 
the time of his birth to the time of the action brought he was h. tmer, © 
known by the name of Symms ; and traverſed that he was known vim a traverſe, 
by the name of Symonds, The plaintiff replied, that the faid de- and the plaintiff 


was known as well by the one name as by the other. reply that = 
known 
And upon à demurrer THE Cour inclined that this plea was well by the one 
a good plea. But at another day, they being of opinion that the name as the o- 
precedents. were both ways upon à traverſe (a), the defendant ber. 
was adviſed to take a new declaration, which he conſented to do 8. C. 3. Salk. 


accordingly ; but without coſts (6). yg terns: 30g. 


3. Mod. 203. 10. Mod. 208. 284. Comy. 371. 541- 1. Com. Dig.“ Abatement” (F. 18. . 3. Bac, 


Abr. 624, 625. Stra. 156. 316. 614. 787. 8 50. 1218. Ld. Ray. 118. 249. 301. $09. 1015. 1308, 


(a) Old Ent. 27. Raſt. Ent. 616. 

(6) The queſtion in this caſe ſeems 
to have been, Whether the plaintiff ought 
to have concluded his replication 4 iſſue, 
or with a verification ? 5. C. Comb. 308. 
And it is ſaid, that the defendant 
having added @ traverſe to his plea, the 
replication ought to have been to the 


c ; for in pleas the traverſe is a ne · 


gative, and every general negative muſt 
conclude to the country, and therefore 
the miſconcluſion of the replication had 
made a diſcontinuance. 8. C. 2. Salk. 
260. See Haywood v. Davis, 1. Salk. 
4. ; Robinſon v. Rayley, 1. Bun, 4317. 
Boyce v. Whitaker, Dougl. gs. ; Smith 
v. Dover; Dougl. 427; Hedges v. San - 


don, 2, Term Rep. 439» 
Crump 
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OC 125. Crump againſt Halford. 
Hilary Term, 4. & 5. Will. & Mary, Roll 949. 
Ifanz8ef par- FJ RESPASS for taking and detaining a fitver tankard. Upon 
bid 


HKament forbid X not put the j ſpecial verdict i 
Os Ns guilty pleaded, jury a ſpecial v to this 
— . — 


fit a 
if 2 T bat noperſon ſhall after the tenthdayof September then next follow- 

penalty ſhall lie ing demand or take more than fixpence for a quart of French wine. 
on every glaſs. Then they find the act of 2. Will. & Mary, ſeſſ. 2. c. 14. for more 
berth, or on each putting in execution the former act, whereby it is enucted, 
_ « That if any perſon after the firſt day of February 1690, ſha!l 
one time > . © fell wine by retail in glaſs-bottles, or in any other meaſure not 
Sure, Ifawar- made with pewter, &c. or ſhall ſell the ſame for a greater price 
rant not ftritly « than appointed by the former act, and ſhall be convicted thereof 
2 « by confeffion, or the oath of two witneſſes, being profecuted 
mos « within thirty v days after the offence committed, he for every 
— juf. © oftence pay ſhillings, and if not paid upon demand, then to 
tify the conſta- © be levied by diſtreſs by warrant under the hand and ſeal of ſuch 
ble who exe- & juſtice, &c. before whom the conviction was made; which 
* 4 warrant the juſtice is required to grant to the conſtable, &c. 
[348] bo is authorized to levy the ſame, &c. and for fant of ſuff- 
8. C. Skin. 445. © cient diftreſs, to commit the offender until he. pay the penalty, 

445+ pay 

566. « and all neceſſary coſts to be taxed by the juſtice of peace before 
« whom the conviction is made.” They find, that on the third 

day of Auguſt, in the fourth year of William and Mary, Sir 

Richard Bulkley being a juſtice of peace of the county where the 

offence was committed, directed his warrant to the conſtable of the 

pariſh, &c. which they find in bæc verba; by Ms 1 appeared, 

that the defendant was convicted before him, for that he on the 


ninth of July inſlantis did fell wine in cighteen glaſs- bottles, for 
which he had forfeited to the informer fifty ſhillings for each 


bottle ; and by this warrant the conſtable was commanded to levy 
forty-five pounds and cofts by diſtreſs of the plaintif®s goods, and 
for want of ſufficient diſtreſs, to apprehend him. It was dated in 
Auguſt, They find, that the ſaid ſecond day of Fuly, in the fourth 
year of William and Mary, the plaintiff was a retailer of wines, 
and that the warrant of the juſtice of peace was directed to the de- 
fendant Halford, who by virtue theredf levied the ſilver tankard; 
for which the action is now brought, and fo they make a general 
It was argued for the plaintiff, that he was entitled to the action, 
and that neither the act of parhament, or the warrant of the juſ- 
tice, could excuſe the defendant for this wrong done. 
FirsT, Becauſe the warrant is illegal. 


SECONDLY, Becauſe the defendant, though an officer, yet in 
this caſe ſhall be puniſhed for acting under a void warrant. 
| | Tus 


! 
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THz FIRST POINT, That the warrant was illegal, was thus — 
argued 2 ; 5 again 11 
I. There are two acts of parliament found by the verdict; Ne 
the firſt ſettles the offence, the ſecond reduces the forfeiture to LA. Rax. 1422. 
fifty ſhillings for the benefit of the informer; but in both it is to be 1144 
levied for every offence, viz. not for every bottle drank at one 
fitting, if twenty or more, for that is but one offence, being but 
only at one time, and not for every bottle; but the warrant directs 
that eighteen penalties ſhall be levied for one offence. 


* II. Theoffence is hid to be committed on the ninth of Ju . 349 ] 
in/tantis, and the warrant is dated in Auguſt, but it does not appear 
when that ninth of July was, and therefore non conflat whether the 
proſecution was within the thirty days limited by the act. | 


III. The ſtatute allows cs where there is not ſufficient 
diſtreſs to be made, and it mutt be after the commitment of the 
offender ; but this warrant directs cs to be paid for the ori- 
ginal offence. _ - 


SECOND PoINT. The warrant, though directed to the defen- 
.dant as an officer, will not excuſe him. 


It is true, that where a court has a general jurĩiſdiction of the cauſe, Ls. Ray. 55. 
and ſends a void or an illegal warrant to the officer, he ſhall be ex- 66. 424. 545+ 
cuſed in executing of it. So likewiſe if a juſtice of peace proceed 999-15 91-2510. 
2 p Mod. 3 6. 
irregularly, and it do not appear fo upon the face of the warrant; 1, Med. 34g. 
as it he fend it to apprehend a felon without oath made of the fe- 381. 

lony committed, and the officer executes it, he ſhall be excuſed ; Fiz. 80. 

but the juſtice is a treſpaſſer. But where a defect appears in the Com. 378.538. 
body of the warrant itſelf, as in this caſe, the officer is bound to“ bs 
take notice of it at his peril, though he is not cqually bound to take 1184. | 
notice of little niceties: and to prove this the cafe of Nichols v. 

the -Churchwardens of Hatji:ld (a) was cited as an authority in 

point; it was thus, viz. Tateridge was a parith in reputation for 

ſixty years, though anciently parcel of Hatfield; the churchwar- 

dens of Hatfield imagining that they had power, by virtue of tae 

ſtatute of 43. Eliz. c. 2. to tax the inhabitants of Tateridge to 

the relief of their poor, did tax them accordingly, and upon re- 

fuſal to pay the rate, procured a warrant to levy it, which was 

done upon Nichols the plaintiff, who brought the action; and the 
churchwardens juſtified under the warrant ; and it was adjudged 

that it would not excuſe them. It is true, the churchwardens 

went out of the pariſh to levy that rate, but that. was not the 

reaſon of the judgment ; it was becauſe the juſtices of peace had 

only a particular power to make warrants to levy rates which 

were well aſſeſſed, and therefore the churchwardens at their peril 

ought to take notice whether the juitices had executed their power 

according to law ; and it appearing that the rate was illegall 

taxed, the warrant of the * juſtice will not excuſe the church- ® [ 350 1 
wardens in taking the diſtreſs. This caſe is good law at this 


) Cro. Car. 394. 2+ Roll. Abr. 560. | 
| day, 
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day, and the authority of it was never ſhaken, no not by the caſe 
of Mebb v. Batchelor (a), where the defendant juſtified in treſ- 
paſs under the warrant of a juſtice of peace for diſtraining of a 
parſon's cattle, becauſe he did not ſend. out labourers, &c. to 
- amend the highways : the parſon pretending that clergymen were 
exempted from that duty, it was there ſaid, that if for that rea. 
ſon the warrant had been unduly made, yet the officer had been 
excuſed in the execution of it, becauſe he is not to judge of but to 
execute the precept: but it is likewiſe ſaid the matter muſt be 
within the — of the juſtice, which was ſo in that caſe 
but not in this. Agreeable to this is a later reſolution in the ex- 
chequer, in the caſe of Terry v. Huntington (b), where in 
trover the defendant juſtified under a warrant of the com- 
miſſioners of exciſe, &c. and it was held by my Lord HALE, that 
where a particular juriſdiction exceeds its authority, the officer is 
liable, becauſe all is void ; for every limited authority implies a 
negative, viz. that they ſhall not proceed any otherwiſe than ac- mn 
cording to the authority they have z but if they commit a miſtake V 
in any thing which is in their power or juriſdiction, it will be an | 
excule to the officer ; but what the juſtice did in the caſe at bar did 8 
far exceed his power, for he is to cauſe one penalty to be levied for * 
one offence, and he has ſent out his warrant to levy no leſs than 
forty-five pounds, which is eighteen forfeitures for one ſingle of- 
fence. Suppoſe this court ſhould hold pleas in formedons, all the 
proceedings would be void, becauſe it is confined by MAGNA 
CHARTA to the court of common pleas alone (c). The offence 
here is created by act of parliament, of which all people are to take 
notice at their peril, to ſee that the n purſuant 
to the authorities and powers thereby given. e ſtatute of 
6. Hen. 6. c. 5. enacts, (That no perſon ſhall be ſpared towards 
ce the repairs of banks who have any manner of benefit by keeping 
« them in repair;” the authority of the commiſſion of ſewers, which 
is grounded upon this ſtatute, is very extenſive, via.“ that the commil- 
<« ſioners may do therein according to their diſcretion;“ but yet it has 
been held {@ }, that they ought not to tax that man alone whoſe 
land adjoins to the river, but all others whoſe lands are in dan- 
ger to be overflowed with water; and therefore a tax being laid 
upon a fingle perſon, and a diſtreſs taken for non-payment, is 
 tortious, becauſe it being given by virtue of a general law, 
the officer at his peril muſt examine and enquire into the autho- 
rity. By this it appears that there is a difference between things 
dene by a juſtice of the peace guatenus ſuch and by virtue of his 
authority, and thoſe which are done by him by virtue of an act of 
parliament, and of a particular reſtrained power to him given 
thereby ; for in the one caſe the officer muſt not examine but 
execute his warrants, and in the other he muſt enquire into his 
power, becauſe it is by virtue of the ſtatute thit obedrence is 
given to his authority. Now though the rule is true, viz. © gui 


(e 1. Vent 273. 2. Lev. 139. (e) 2. Inſt, 
(% Hardres, 480. (4) 5. Co. 99. 
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u juſſu judicts aliguid ftcerit non videtur dal male feciſſe, quia 
« 22 neceſſe gi (a0 yet that muſt be underſtood wil gee gue 
has a proper juriſdiction ; but here the authority of the juſtice was 
limited by the act to 17. his warrant in a particular caſe, of 
which he had no general juriſdiction, and he having made a void and 
anillegal warrant was therefore no proper judge of the matter, whoſe 
authority is no more to be obeyed than that of a ſtranger ; for the 
rule alſo is, & judicium non d ſuo judice datum nullius eft momenti.” 


To make this yet more plain, ſuppoſe the juſtice had iſſued out 


his warrant directed to the defendant to levy five hundred pounds 
for this offence, or to take and impriſon the offender during life, 
certainly he had been a treſpaſſer if he had executed ſuch a warrant. 
The ſtatute gives power to the juſtice to convict, but does not 
make him a judge either to declare the forfeiture, or to levy it; ſo 
that his granting a warrant for that purpoſe is purely a miniſterial 
22 at the inſtance of the informer, who is to demand it after con- 


viction, and if not paid, then to apply himſelf to the juſtice for his 


warrant to levy it. So that upon the face of this warrant the con- 
ſtable is left without excuſe ; for both the acts being therein re- 
cited, it is a ſufficient direction for him to look into them; and 
to take care at his peril not to exceed his authority (5). 


' SECONDLY, There are many other faults both in the warrant, 
and in the execution of it, vi. coſts are awarded when in truth 
the party is to pay none till after commitment, and the defendant 
was not committed: ſo likewiſe the demand of the forfeiture ought 
to be previous to granting the warrant, but that does not appear; 
then it commands the defendant to demand it of Crump the plain- 
tif, and he demanded it of his wife, when it ought to have been 
* perſonally of him, and no diſtreſs ought to have been made be- 
fore ſuch a perſonal demand; but theſe faults were not inſiſted on, 
only mentioned. The warrant therefore being illegal, and the de- 


fendant acting under it (though he was an officer), yet he is a treſ- 


T. 


PEMBERTON, Serjeant, argued on the other fide, viz. that the . 


queſtion was not whether the juſtice of peace had done well or not, 
nor whether his warrant was regular; but admitting it not to be 
well grounded upon the act, then the queſtion will be, Whether 
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the conſtable who is appointed to execute it is puniſhable for the 


miſtake of the juſtice of the peace? Conſtables, bailiffs, and ſhe- 


riffs, are always fayoured by law in execution of their proceſs; they 


have been encouraged by ſeveral acts of parliament, which dire: 

tzem, when ſucd for any matter relating thereunto, that they ſhould 
plead the general iſſue and give the ſpecial matter ih evidence, and 
if they have a verdict, or the plaintiff in ſuch ſuits is non-ſuited, 
they thall haye treble damages (c). This ſeems highly reaſonable, 


decauſe the execution of procels is the life of the law; and if men 


(«) 9. Co, 76. ; (5)7. Jar. 1. 5. 21. Jar. v. c. 12. 
9 1. Stra. 920, 2. Stra. 1002. Ges 
ok. IV. Te ſhould 
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ſhould be proſecuted for any ſmall miſtake, it would obſtruct the 
execution of juſtice by diſcouraging of officers, and by great de. 
lays in all proceedings, which muſt neceſſarily follow if the officer 
before he executes the proceſs muſt adviſe whether it is legal or 
not. This queſtion was long ſettled in the Caſe of the Mar- 
ſhalſea (a), there being then a ſolemn judgment given, that a ſub- 

nate officer ſhall be excuſed in the executing of an erroneous 
proceſs, quia parere neceſſe eſt. It is true, there have been ſeveral 
eſtions fince that judgment concerning the execution of proceſ,, 
which depend upon this ſingle point, vis. Whether the court 
out of which ſuch did iſſue had an original juriſdiction of 
the matter or cauſe? But it ſeems very hard that officers, who for 
the moſt part are illiterate perſons, ſhould take notice whether that 
court out of which the proceſs iſſued has a juriſdiction of the 
matter or not; and therefor2 fince that Caſe of the Marſbalſec, 
all fubſequent cauſes of that nature have been governed by that 
judgment. To inſtance in ſome, viz. In Hilary Term in the 
twenty ſecond of James the Firſt, an action of treſpaſs was 
drought in this court, for — plaintiff's goods, &c. {b); 


9133 J ® the defendant pleaded, that the Earl of Southampton was ſeiſed in 


fee, &c. and that he had a court-baron, &c. in which a plaint was 
levied, and a debt recovered againſt one Britton, and thereupon 
an attachment was awarded againſt him directed to the 

being a bailiff, who by virtue thereof took the goods out of the 
cuſtody of the nu, 

by Britton, on purpoſe to deceive his creditors ; to this an 

tion was taken, becauſe the proceſs was i „ VIZ. an —1 
ment firſt, which cannot be in a court baron, for the proceſs there 
is ſummons, attachment, and diftreſs ; yet it was held, that the court 
having an original juriſdiction of the matter, the miſ-awarding of 
the proceſs ſhall not make the officer guilty in executing of it, 
So where an action was brought in an inferior court Cc), and a 
_ third perſon bound both his lands and goods by recognizance that 
the defendant ſhould render his body, &c. or that he would pay the 
debt; and aſterwards judgment was had againſt the defendant, and 
-2-precept in the nature of a capias ad ſatisfaciendum was directed 
to the bailift, &c. to take the defendant ; and if he was not to be 
To then to take — entered into the ſaid recognizance; 
dat notwithſtanding that, although one and the fame capias 

would not lie — the principal and bail at the ſame = 

and this appearing in the precept itſelf to be contrary to law, of 


, * which the officer might have taken notice, yet ſince that court had 


an original juriſdiction of the cauſe, he ſhall not be puniſhed for 
od ng an illegal proceſs. Likewiſe in Sir Thomas Orby's 
Cofs( „ who was high ſheriff of Lincoln, and one Hale a juſtice 


ol peace did, by virtue of the ſtatute of 22. & 23. Car. 2. c. 20. 


71 Hall * Stanley, 10. Co. 6. {c} L. Roll. Abr. 560. 
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diſcharge a priſoner who was in cuſtody for a hundred 


though the diſcharge was illegal, yet, upon an eſcape brought 
againſt the ſheriff in the common pleas, he was excuſed, becauſe 
the juſtice of peace had a juriſdiction and authority by the ſtatute 
to kſcharge 2 priſoner in ſuch manner as is therein directed; and 
though he had exceeded his power, yet the ſheriff is not to be 

ithed. It appears thereiore upon theſe authorities, and many 
more which might be cited, that when officers are puniſhed for 
executing erroneous proceſs, it is always where the court out of 
which itifſues has not an original juriſdiction of the cauſe : ſo was 
the caſe of Terry v. Huntington a) in the exchequer, mentioned 
on the other fide, and. ſo is Nichols Caſe (6) ; the reaſon of the 
judgment in that laſt caſe * was, becauſe the churchwardens of one 
pariſh had no power to tax the inhabitants of another,and the juſtices 
are only to confirm lawful rates. It muſt therefore be agreed, 
that where the court has a juriſdiction, and acts illegally, the 
officer ſhall be excuſed : if fo, the juſtice of peace had a juriſdition 
in this caſe, and therefore the officer ſhall not be puniſhed, And 
that he Ras à juriſdiction appears upon the frame and conſtruction 
of this act; for ft, it prohibits ſelling of wine in glaſs bottles; 
. impoſes a forfeiture upon the ſeller after a time limited. 

creates a new offence, and inflicts a penalty (c/, but it gives the 
juſtices power to convict, and ſend out their warrants to levy it; 
ſo that they have cognizance of the cauſe. 

It muſt alſo be that an erroneous warrant of a juſtice, 
Kc. is within the ſame reaſon with an illegal and void proces of 
any court whatſoever; but when it is objected, that it is ſo when 
the warrant is general, but not where irregularities appear upon 
the face of it, as there are two in this warrant. ; 


FixsT, It is to! illings for every bottle, when all is 
"Doo ag. ery e 


SecoxLy, It is to levy the coſts before the penalty. 


As to THE F1RsT, it does not appear that there is — Jo ore 
ny in it, becauſe 100 very words and meaning of the act 


nt is to pa ſhillings for every glaſs bottle in which he 
ſold wine; and if he ſell it in a hundred bottles to ſeveral people, 
thoſe are ſeveral offences, and non conflat but the eighteen bottles 
of wine for which he is convicted were ſo fold at ſeveral times, and 
not all at onæe. It is plain that it was the opinion of the juſtice 
that the offences were ſeveral ;” and it ſeems unreaſonable that the 
conſtable ſhould have power to controul his judgment; he is not 
to diſpute but to ſubmit. | 


Then as to the coſts, it is like wiſe plain that they are given upon the 


» [3541 


conviction, and not upon the commitment of the offender; how- |, 


ever, it is a little too nice to put the conſtable upon examining that 
matter, * 
3 Moor, 40. oY (c) Sev Stra, 1256. 
10, Car. 394. IO. 
N Y 2 | It 
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Cv 


HazrorD, 


Caf 126. 


For fiſhing in 
his ſevera! fich - 
ery. 


E r hoop ou tle 
and the de plain in, might intima. 
tion or direction to the conſtable to look into theſe laws: but 
admitting he does, he may not underſtand them ; and the other fide 
EIN rallies a hes pmper inter of an act of par. 
liament.(@). 


The cauſe was adjourned ; but the plaintiff dying no judgment 


() By 24. C.. 2. c. 44. **Noafttion © or ſealed the warrant defendant, and 
e hall be Hrougit againſt any contta- on producing and proving ſuch war. 
4e ble, &c. for any thing done in obedi- * ragt at the trial the jury ſhall give a 
% ence to a warrant under the hand and © verdi& for the defendant, actwith. 
&® ſeal of a juftice of the peace until de- „ flanding any defef# of juriſdiftien is 
„ mand made by the party in writing * facb juffice ; and if ſuch action be 
„ of the peruſal and copy of ſuch wer- © brought jointly againſt the juflice 
« rant, and the ſame has been retuſed or and conſtable, &c. then on proof of 
„ n»giccd_ for fix days after ſuch de- © che warrant the jury ſhall find for 
4% mand ; and after soch demand and © ſuch conſtable, aorwithfanding ſuch 
„ compliance therewith, no aQion ſhall * defect ef juriſdiffion as aforeſaid, &c,” 
de broacht 2gainft ſuch conſtable, c. See Milward v. Caffin, 2+ Black, Rep. 
« without making the juſtice whoſigned 1330. 


Peers againſt Lucy, 
Trinity Term, 6. "Will, & Mary. Rell 178. 


Warwick | E it remembered, that \heretofore, to wit, 

te wit. in the Term of Eafter laſt paſt, before the 
lord the king and lady — — at Mei ninſter, came Thomas 
Peers, Eſquire, by Fohn Lilly his attorney, and brought into the 
court of the ſaid lord the-king and lady the queen, then there, his 


certain bill againſt George Lucy, Efquite, Edmund Lord, 


Waterman, Foahn Dickins, Jobn Hawkes, junior, and Richard 
Perkins, in tae cuſtody of the marſhal, &c. of a plea of treſpaſs, 
and there are pledges of proſecuting, to wit, Joan Dot and 
Ricard R. E, which ſaid bill follows in theſe words: Wan- 
« WICK wit. Thomas Peers, Ei. complains of George Lucy, 
« Eſq. Edmund Lord, Jehn Waterman, Jabn Dickins, Fobn 
Hautes the younger, and Richard Perkins, inthe cuſtody of the 
« marſhal, &c. for this, that they on the ſeventeenth day of April, 
&« in the ſixth year of the reign of the lord and lady William and 
« Mary, now king and queen of England, &c. with force and arms, 


Ke. the cloſe of him the faid Themas Peers, called Cliffe Bank, 


<« et the pariſh of Alveſlon, in the county of Warwick aforeſaid, 
did break and enter, and the graſs of him the faid Thomas Peers, 
in the ſame cloſe then growing, to the value of forty ſhillings, 
«« with their feet by walking did tread down and conſume ; and 
ce likewiſe for this, that they afterwards, to wit, the ſame day and 
« year abovefaid, at D. in the county aforeſaid, and at divers other 
« days and times between the faid ſeventeenth day of April. and the 
« firſt day of June then next following, with force and arms, &c. 
wry A 
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in the ſeveral fiſhery of him the faid Thomas Peers, in the riven Px 
« of Avon, in the parith of A/ve/fen aforeſaid, in the county afore- wort | 
« aid, did fiſhy and from his fiſhery aforeſaid, to wit, ten, VEIL 
« roaches, ten thouſand dace, and twenty thouſand gudgeuns, to 

« the value of one hundred pounds, then and at the —— times 

« aforeſaid there found, did take and carry away, and other out 

« rages on him did then and there commit, againſt the peace © 

« the ſaid lord and lady the now king and queen, and tothe damage. 

« of him the ſaid Thomas Peers two hundred pounds. And there- 

fore he produces the fuit, &c.“ | 


And now at this day, to wit, on Friday next after the morrow As to part not 
of the Holy Trinity, in this fame Term, until which day the faid , © © 
George Lucy, Edmund Lord, Fohn Waterman, John Dichins, Jon * 
Hawkes, and Richard Perkins, had leave to imperl to the bill! 
aforeſaid, and then to anſwer, &c. before the lord the king and | 
lady the queen at Meſtminſter, cometh as well the aforeſaid The © OI 
mas, by his attorney aforeſaid, as the aforefaid George. Lucy , 
Edmund Lord, John Waterman, Jobn Dickins, John Hawkes, 
and Richard Perkins, by Charles Ballet their attorney, and the 
faid George Lucy, Edmund Lord, John Waterman, Jom Dickins, 

Jebn Hawkes, and Richard Perkins, defend the force and injury 
when, &c.; and as to the force and arms, or any thing that is 
inſt the peace of the faid lord and lady the now king and queen, 
and alſo the whole treſpaſs aforefaid, except the breaking and entry 
of the cloſe aforeſaid, and the treading down and conſumption 
of the graſs aforeſaid with their feet by walking, in the declaration 
aſoreſald above ſuppoſed to be committed, ſay, that they are not 
guilty thereof; and of this they put themſelves on the country: 
and the ſaid Thomas thereof likewiſe, &c. And as to the breaking As to the refi- 


and entry of the cloſe aforeſaid, and the treading down and conſump- = 7 — 


tion of the graſs aforæſaid with their feet by walking, the fame |; 2. Kind 
George. Edmund, John, Jobn, John, and Richard, ſay, that the ja ſee of e ma- 
ſaid Thomas ought not to have or maintain his action aforefaid nor of Hempron, 
thereof againſt them, becauſe they ſay, that long before the ſaid whereofoneacre 
time when that treſpaſs is ſuppoſed to be committed, to wit, on 3 covered 
the firſt day of December, in the third year of the reign of the Lord parcel es 
Edward the Sixth, late King of England, Cc. John Earl of 6 
Warwick was ſeiſed of and in the manor of Biſbep Hampton, with _ 

the appurtenances, in the ſaid county of Warwick, whereof one 

acre of land covered with water in the pariſh of Aiveſton aforchid, 
in the county aforeſaid, next and contiguouſſy adjoining to the faid 
cloſe in which * aforeſaid is ſuppoſed to be committed, is, 
and at the ſaid time when, &c. and alſo for time immemorial was, 12 
parcel in his demeſne as of fœe; and that the ſaid late King Edward that Edward 
the Sixth then was ſeiſed of und in the cloſe aforeſaid in which, &c. — 1 e 
in his demeſne as of fee in the right of bis crown of England ; and d fe in which, 
that the ſaĩd earl of the manor aforeſaid, with the appurtenances &c, 

whereof, &c. ſo as aforeſaid being ſeiſed, the fame earl, and all they 


Whoſe eſtate the fame earl then had of and in the manor aforeſaid, 


with the appurtenances whereof, &c. have for time immemorial Preſcription t 


deen uſed and accuſtomed to * the neceſſary eaſements follow ing rapes ns __ 


3 for .o fun. 
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Rn for the catching of the fiſh being in the water aforefaid, to wit 
* 2 themſelves and their en en time to time, o at all 

e times of fiſhing in the water aforeſaid, at their will, into 
the cloſe aforefaid in which, &c. to enter, and the nets and other 
engines neceſſary for the catching of the fiſh being in that water 
there near the banks of the water aforefaid to and into the 
water aforeſaid to throw, and in that water * Yar dwootng 
draw, for the neceſſary catching of the fiſh being in the water 
aforeſaid ; and the ſaid late King Edward the Sixth of the fad 
cloſe in which; &c. fo as aforeſaid being ſeiſed, and the ſaid Ear! of 
1 Warwick of the ſaid manor with the appurtenanc es whereof, &c. 
Is Ferl of in form aforeſaid being ſeiſed, the ſame earl afterwards, and before 
meet grant” the faid time when, Nc. to wit, on the twentieth day of 


whereof, &c. to December, in the third year of the 2 2 of the faid late king, at 
e 


Edward te Wiftminfler, in the county of Middleſex, by his certain indenture 
Ses who co made between him the faid earl of the one part, and the faid late 
: king of the other part, ſealed with the ſeal of the faid earl, and 
remaining inrolled on record in the court of chancery of the faid 
lord and lady the now king and queen, at F:/tminfter, in the county 
of Middleſex aforeſaid, the date whereof is the fame day and year, 
did grant to the ſaid late king, among other things, the manor 
aforeſaid, with the appurtenances whereof, &c. to have and ta 
hold that manor, with the appurtenances whereof, &c. to the fame 
late king, bis heirs and ſucceſſors, for ever ; by virtue whereof 
the ſaid late king into the faid manor, with the appurtenances 
whereof, &c. entered, and was thereof ſciſed in his demeſne as of fee 
in the right of his crown of England; and the ſaid late King 
Edward the Sixth being fo thereof, and of the ſaid cloſe in which, 
box 2 &c. ſeiſed, afterwards, and long before the ſaid time when, &c, 
whereby the at the pariſh of Alveflon aforeſaid, died fo thereof ſeiſed, by whoſe 
— — death the faid manor, with the appurtenances whereof, &c. aud the 
in which, &c, cloſe aforeſaid in which, &c. deſcended to the Lady Mary, late 
deſcended to Queen of England, Sc. as ſiſter and heir of the ſaid late King 
. Mary, Edward the Sixth, whereby the ſame late Qucen Mary into 
ow" the faid manor, with the appurtenances whereof, &c. and into 
the faid cloſe in which, &c. entered, and was thereof ſeiſed in her 

demeſne as of fee in the right of her crown of England; and fo 

being thereof ſeiſed the ſame late Queen Mary, long before the faid 


Pbi and Ma. *: . ; . 
A mo ile time when, &c. at the parith of Atveſeon aforeſaid, took to huſband 


manor whereof, Philip, then King of Spain, whereby the ſame Philip, as King of 


&c. with ali Fngland, in the right of the ſaid late queen, and the fame late queen, 
ways, &c, were ſeiſed of and in the manor aforeſaid, with the appurtenances 


en &e. and the ſaid <luſe in which, g. in their demeſne 3s 


of fee in the right of their crown of England; and fo being thereof 
ſeiſed, they the ſame late King Philip and the late Queen Mary 
afterwards, and before the ſaid time when, &c. to wit, onthe twelfth 
day of June, in the third and fourth year of their reign, at I H. 
minſter aforeſaid, in the county of Mizdleſex aforeſaid, by their 
letters patent ſealed under the great ſeal of England, bearing date 
at WVftminſter aforeſaid, the ſame day and year which the faid 


defengants 


1 
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defendants here in court produce, granted to one Thomas Lucy, 
. among other thing, the ſaid manor, with the appurtenances 
whereof, &c. and all and ſingular ways, commodities, emoluments, 
and hereditaments, in the ſaid pariſh of Biſbop Hampton, in the aid 
county of Warwick, and elſewhere whereſoever in the ſame county, 
to the ſaid manor of Biſhop Hampton whereof, &c. or any parcel 
thereof, howſoever belonging or appertaining, or as member, part, 
or parcel, of the ſame manor whereof, &c. had, known, accepted, 
uſed, reputed, demiſed, or occupied, or with the ſame, or any part 
thereof, uſed or enjoyed, as fully, freely, and intirely, in as 
ample manner and form as any perſon whatever then before ever 
had, held, or enjoyed, or ought to have, hold, or enjoy, the manor 
eforeſaid, with the appurtenances whereof, &c. to have and to hold 


pu 
to the (aid — pe; his heirs and affigns, for ever; by virtue Thomas Lacy en- 
whereof the ſame Thomas Lucy into the ſaid manor, with the tered, and died 
zppurtenances whereof, &c. afterwards, and long before the ſaid ſeiſed. a 


time when, &c. entered, and was thereof ſeiſed in his demeſne as of 
fee 3 and the faid Thomas Lucy of the manor aforeſaid, with the 
appurtenances whereof, &c. being as aforeſaid ſeiſcd, the ſaid Thomas 
afterwards, and long before the ſaid time when, &c. at the pariſh 
of Alveſtan aforeſaid died ſo thereof ſeiſed, by whoſe death the manor 
z#oreſaid, with the appurtenances whereof, &c. deſcended to one 
Robert Lucy, — the ſame Robert afterwards, and long before 
the aid time, when, &c. into the manor aforeſaid, with the appur- 
tenances whereof, &c, entered, and was thereof ſeiſed in his demeſae 
as of fee ; and the ſame Robert fo of the manor aforeſaid, with the 
zppurtenances whereof, &c. being ſeiſed, the ſame Robert after- 
wards, and long before the faid time when, &c. at the pariſh of 
Aivefton aforeſaid, died fo thereof ſeiſed, without iſſue male from his 
body iſſuing, by whoſe death the manor aforeſaid, with the appurte- 
nances whereof, &c. deſcended to one Bridget Lucy, asonly daugh- 


ter and heir of the ſaid Rebert Lucy, whereby the ſame Bridget peoffinen in 


afterwards, and long before the faid time when, &c. into the fee. 


manor aforeſaid, with the appurtenances whereof, &c. entered, 
and was thereof ſeiſed in her demeſne as of fee; and the ſaid 
Bridget ſo of the manor aforeſaid, with the appurtenances whereof, 
kc. being ſeiſed, the ſame Bridget afterwards, and long before the 
ſaid time when, &c. thereof enfeoffed one Richard Lucy, the uncle 
ofher the ſaid Bridget, to have and to hold to the fame Richard, 
his heirs and aſſigns, for ever, whereby the ſame Richard was 
ſeiſed of the manor aforeſaid, with the appurtenances whereof, &c. 


in his demeſne as of fee; and the ſaid Richard Lucy, being ſo Deuh of the 
thereof ſeiſed, the fame Richard afterwards, and long before the ſaid froffee. 


time, &c. at the pariſh of Alveſton aforeſaid, died ſo thereof ſeiſed, 


by whoſe death the manor aforeſaid, with the appurtenances | 


whereof, &c, deſcended to one Thomas Lucy, Eig. as lon and heir of 
the ſaid Richard Lucy, whereby the ſame Thomas Lucy afterwards, 
and long before the ſaid time when, &c. into the manor aforeſaid, 
with the appurtenances whereof, & g. entered, and was thereof 
ſciſed in his demeſne as of fee ; and the faid Thomas Lucy, being io 
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Pttz*® thereof ſeiſed, the ſame Thomas afterwards, and before 
againſt 99 da 8 in 
. the year in due form of law made his laſt will and teſtament in 
- His heir enter- Writing, and by the ſame deviſed the manor aforeſaid, with the 
ed, and deviſed. nances whereof, &c. to Jahn Mordant, Robert Wheatley, 
the manor Edward Willee, gent. their heirs and aſſigns, for ever; and 
Sik Modes, Afterwards, and long ore the ſaid time when, &c. the fams 
&c. in fee, Thomas Lucy, at the pariſh of Mveſton aforeſaid, died fo as aforeſaid 
ſeiſed; after whoſe and long before the ſaid time when, &c. 
the ſaid John Mordant, Robert Wheatley, and Edward Wille, b 
virtue of the deviſe aforeſaid, into the manor aforeſaid, with the 
appurtenances whereof, &c. entered, and were thereof ſeiſed in 
2 2 their demeſne as of fee ; and the ſaid Jobn Merdant, Robert 
— — t Lacy, beatley, and Eduard Willee, being fo thereof ſeiſed, the fame 
whodied ſeiſed, John Mordent, Robert Wheatley, Edward Wille, afterwards, 
whereby the and long before the ſaid time when, &c. to wit, on the 


ws whereols day of „in the yer „ thereof enfeoffed one Daven- 


in his own ſeiſed of the manor aforeſaid, with the appurtenances whereof, &c. 
right, the others in his demeſne as of fee ; and the ſaid Davenport being ſo thereof 
as bis fervantÞ, ſcifed, the ſame Davenport afterwards, and long before the ſaid 
Te time when, &c. at the pariſh of Aveſton aforeſaid, died fo thereof 
ſeiſed, without any iſſue of his body iſſuing, by wh. death the 
manor aforeſaid, with the appurtenances whereof, &c. deſcended to 
the ſaid George Lucy, as brother and heir to the faid Davenport, 
whereby the ſame George afterwards, and before the ſaid time when, 
&c. inte the manor aforeſaid, with the appurtenances whereof, &c. 
entered, and was and yet is thereof ſeiſed in his demeſne as of fee ; 
wherefore the ſame George in his own right; and the faid George, 
Eamund, John, Jobn, John, and Richard, as ſervants of the faid 
George, and by his command, at the ſaid time when, &c. being a 
ſeaſonable time of fiſhing in the water aforeſaid, into the ſaid cloſe 
in which, &c. near the bank of the water aforeſaid entered, and 
there the nets of the ſaid George, for the neceſſary catching of 
the fiſh being in that water, opened, and into the water aforeſaid 
tarew, and in that water and out of that water drew, and thereby 
the graſs aforeſaid, in the ſame cloſe then growing, with their feet 
by walking trod down and conſumed, doing as little damage there 
as they could, as they lawfully might ; whick is the ſame breaking 
and entry of the cloſe aforeſaid in which, &c. and the treading down 
and umption of the graſs aforeſaid there with their 2 by 
walking, whereof the ſaid Thomas Peers above thereof again 
them complains: and this, &c. | 
| | Ep. NorTHEY. 
Domereee * And the faid Thomas, as to the ſaid plea of them the faid. 
18 - George, Edmund, John, Jobn, John, and Richard, as to the 
was rot ſeiſed breaking and entry of the cloſe aforeſ. id, and the treading down 
in fee, and that and conſumption of the graſs aforcfaid with their feet by walking, 
the eaſement in manner and form above in pleading alledged, fays, that he, by 
/ ceffary one. 
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the ſaid George, Edmund, John, Jobn, and be 
rr Fu ++ in pleading alledged, _— 2 be — 7 


Lucr. 


from having his action aforeſaid thereof againſt them, becauſe by 

ſting that the ſaid George Lucy was not ſeiſed of the ſaid 
one acre of land covered with water, in the pariſh of Alvefion 
aforeſaid, in the county aforeſaid, in his demeſne as of fee ; and 
proteſting likewiſe that the eaſement aforeſaid, in the plea aforeſaĩd 


abovementioned, is not a neceſſary eaſement for the catching of 


fiſh in the water aforeſaid ; for plea nevertheleſs the ſame Thomas 


7235 J the plea aforeſaid by the ſaid George, Edmund, Jobn, 


„Jebn, and Richard in manner and form aforeſaid above 

and the matter in the fame contained, are not ſufficient in 

w to preclude him the ſaid Thomas from having his action afore- 
faid againſt them the ſaĩd George, Edmund, Fohn, John, John, and 
Richard and that he to that pleain manner and form aforeſaid pleaded 
hath no neceſſity, nor is 3 law of the land obliged in any 
manner to anſwer ; and this he is ready to verify: wherefore, for 
want of a ſufficient anſwer in this behalf, the ſame Thomas prays 
8 and his damages by reaſon of that treſpaſs to be adjudged 
to him, | | 


N. Wrrcar. - 


And the faid George, Edmund, John, Jobn, Jahn, and Richard, joinder. 


fay, that the plea aforeſaid, as to the breaking and entry of the cloſe 
aforeſaid, and the treading down and conſumption of the graſs 
aforeſaid with their feet by walking, by them the faid George, 
Edmund, Fohn, Jobn, John, and Richard, in manner and form 
aforeſaid above in pleading alledged, and the matter in the ſame 
contained, are good and ſufficient in law to pfeclude the ſaid 
Thomas from having his action aforeſaid againſt them the ſaid 
George, Eamund, John, John, Jahn, and Richard, which faid plea, 
and the matter in the ſame contained, the ſame George, Edmund, 
Jebn, John, John, and Richard, are ready to vetify and prove, 
as the Court, c. And becauſe the ſaid Thomas to that plea doth 
not anſwer, nor hitherto in anywiſe deny it, the ſame George, 
Edmund, Jobn, John, John, and Richard, as before pray Judgment, 
and that the ſaid T. may be precluded from having his action afore- 
faid againſt them the ſaid George, Edmund, Jobn, John, Fohn, and 


| Richard, c. But becauſe the court of the lord and lady the king 


and queen now here are not yet adviſed to give their judgment of 
and upon the premiſes whereof the parties aforeſaid have above 
put themſelyes on the judgment of the court, day therefore, is 
given to the parties aforeſaid before the lord and lady the king and 
queen at J/eftminfter, until day next after to hear 
their judgment of and upon thoſe premiſes, becauſe the court of 
the lord and lady the ＋ Tar queen now here thereof not yet, &c. 
And as well to try the i 


Judgment 


ſſue aforeſaid between the parties aforeſaid Fire awarded 
above joined to be tried by the country as to inguire what damages a well to try 
the fame Thomas hath ſuſtained by reaſon of the treſpaſs aforeſaid, be ifſue as 0 
'whereof the parties aforeſaid haye above put themſelves on the due i, arc. 


A man cannot 
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Przzs judgment of the court, if judgment happe 

for the ſaid Thomas ;off them the ſaid George, Edmund, 

** John, Jahn, and Richard, let a jury thereon come before the lord 
and lady the king and queen at H:/tminfler, on day next 
aſter and who neither, &c. to recognize, &c. becauſe as 
8 : ſame day is given to the parties aforeſaid there, 


ns to be thereon Yo 


i 


Peers again Lucy and Others. 


— —— bb prabroged Blkng i by. 
ibetohave . plaintiff, and treading don 1 ing in his 
e Lale, Jeueral %, , : x 
of another per-. The defendants, as to the force and arms, plead no! guilty 
fon hes niet and as to the breaking and entering of the cloſe, and treading the 
to catch fich in graſs, they fay that John Earl of Warwick, in the third year of 
his ſeveral dward the Sixth, was ſeiſed in fee of the manor of Hampton, 
faihery, whereof one acre covered with water was I, and likewiſe 
| contiguous to the faid cloſe ; that the fajd Fart, and all thoſe whoſe 
eftate he had in the fame manor, time out of mind, were accuſ- 
tomed to have @ neceſſary eaſement for themſelves and ſervants to 
*  » catch fiſh in the ſaid water at ſeveral times, and for that purpoſe 
$. C. Lilly to enter into the ſaid cloſe and ſpread nets, &c. ; that afterwards 
Ent. 449- the fd rf granted this manor to King Edward the Sixth in fee, 
after, whoſe death both the ſaid manor and cloſe deſcended to Queen 
Mary as his ſiſter and heir, who married Philip King of Spain, 
and fo they became ſeiſed thereof, &c. who by letters patents 
granted the {aid manor to Thomas Lucy in fee, with © all ways, 
emoluments, commodities, and hereditaments thereunto belong. 
« ing, &c. in as full and ample manner as any perſon before had 
« enjoyed the ſame,” and fo derives a title to himſelf from the 
*[ 363 ] faid Thomas Lucy, and zuſtifies in his own right ; and the * other 
defendants, as his ſervants and by his command, for entering inta 
the ſaid cloſe, and ſpreading of his nets, and caſting them into the 
water for the necellary catching of fiſh, &c, _ 
- The replies, that the defendant was not 
ſeiſed in fee of that one acre covered with water, and that the 
eaſement which he had pleaded was not a neceſſary eaſement for 
catching of fiſh ; and then demurred generally to the The 
defendants joined in demurrer. | 


Thoſe who argued: fer the plaintiff inſiſted, that this plea 
— p37 5 eats Gagan! mo __ 


Fiss r, As to the matter; for probably this preſcription mi 
have been good, if the defendant had derived to himſelf a tide 
from the Fart of Warwick ; but he being ſeiſed of the manor, and 
the king of the cloſe, and having granted the manor to the king, the 
eaſement by this means was extinguiſhed, becauſe it is inconſiſtent for 
one 


Caſe 127. 
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one perſon to have both a and particular property in the ſame 
thing at the ſame time. Many caſes were cited to prove that this 
caſement was deſtroyed by unity of poſſeſſion. As in treſpaſs, where 


the defendant juſtified for a way belonging to his houſe in D. to go 


to a wood in C the plaintiff replied, that one N. in the time of King” 
Richard the Firft, & c. was ſeiſed both of the land through which 


the defendant claimed the way, and likewiſe of the wood; and. | 


though in 3. Hen. 6. pl. 31. it was a queſtion, Whether this wa 

was extinguiſhed by Lay rofleſſion ; yet Brook, in abridgi - 
of the caſe (a), ſeems to be clear of opinion that it was extin-. 
guiſhed. So unity of poſſeſſion of a mill and water-courſe to 
which a way is appendant, and of that land over which the way 
is, will extinguiſh the way itſelf (5). So in the caſe of Surry v. 
Piggot = it was agreed that all private ways are extinguiſhed by 
unity of poſſeſſion; but when the thing is of neceſſity and eſſen- 
tial to the grant, in ſuch caſe, if there be once an unity of poſſeſ - 
ſion, it ſhall revive again; as if there be a water-courſe to a houſe 
through the ground of another perſon, that is of neceſſity, and 
ſhall not be extinguiſhed by unity of poſſeſſion. This is an eaſe- 
ment in the nature of a way, and if @ way can be extinguiſhed, 
why not this? eſpecially when it is not pleaded, that it was neceſ- 
| fary for catching of fiſh; it is only ſaid it-was @ neceſſary eaſement, 
Ec. which is a very inſignificant expreſſion, it is neither a gram- 
mar word, or a word of art and {kill ; it ſhould “ have been, that 
they conſueverunt habere quandam viam or quoddam privilegium 
froe libertatem intrare, &c. And though it is an inſenſible word, 
it cannot be rejected as ſurpluſage upon the ſtatute of Demurrers, 
becauſe it is the giſt of the action; but if that ſentence ſhould be 
rejected, then it is i fuerunt et conſueverunt clauſum intrare, 
which may be with leave. Neither is it revived by the grant of 
all ways, emoluments, and hereditaments,” &c. to Thomas Lucy, 
anceſtor of the defendant, for the only word which may give 
any colour to ſuch an opinion, is the word “ hereditaments,” but 
that muſt be intended only of ſuch as were in being at the time 
of the grant made. To prove that it was not revived by ſuch gene- 
ral words, the caſe of Harſbal v. Hunter (d) was cited as an au- 
thority full to the purpoſe, which was thus, v:z. A copyholder for 
life having common, &c. purchaſed the fee of his copyhold, which 
was granted to him by the lord cum pertinentits,and it was reſolved, 
that by the unity of poſſeſſion his common was deſtroyed, and that 
it was not revived by theſe general words cum pertinentis. | 


THE SECOND POINT was not much inſiſted on, which was, 


that the plea was inſufficient as to the manner of pleading ; for 
it is faid that the Earl of Warwick, in the third year of Edward 
the Sixth, was ſeiſed in fee of the manor of Hampton, &c. and of 


(a) Bro. Abr. Chemin“ pl. 13. Latch, 153. Bendl. 194, 2. Sid. 39. 
(5) Bro, Abr. Nuſance” pl. 11. 111. S. P. Hob. 131. 8. P. 

1. Koll. Abr. 935. (A4 Yelv. 189. 1. Brownl, 173. 
c) 3. Bald. 340. Foph. 166. Crv. Jac, 233. Oro. Eliz. 794. contra, 
; one 
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ze. Mod. 318. 
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Thoſe who argued or the other fide agreed the cafes before cited 
to be law, viz. where any matter of intereſt or charge is claimed 
upon men's eſtates, as rents, commons, &c. ſuch are always extin. 

aiſhed by unity of poſſeſſion, and never revived. But theſe caſes 
90 not come up to the matter now in queſtion, becauſe there is 
a great difference between matters of charge and eaſement in all 

ales, excepting only that of @ way, which is of neceſſity; and 
this js the very difference made in all our books, Such were all 
the caſes before mentioned on the behalf of the plaintiff, and ſuch 
was the refolution in the caſe of Surry v. Pigget, where all the au- 
thorities are quoted, viz. It was an action on the caſe for ſtopping 
of 4 water- courſe which uſed to run from one place to another, 
and which * filled the pond of the plaintiff with water for the 
neteſſary watering of his cattle ; there the water was held to be a 
necefſary enſement; and though there was a unity of poſſeſſion, 
yet for that reaſon judgment was given, that the water- courſe was 
not extinct. The defendants in like manner, b pleading, have 
ſhewed this to be a neceſſary eaſemea t, and the Plaintiff has con- 
feſſed as much by his demurrer; for they have no way of catching 
fiſh but as ſet forth in this plea, v2 


SECONDLY, But if this eaſement was once extinguiſhed by uni 
N 97 rp copay eweng mare 
mas Lucy wm — it is granted to him © tam modo 
et forma prout aliqua perſona quecung. antetunc manermm, Cc. 
« re nba are — words, and give new life to this 

- As in treſpaſs (a), the defendant that Brad- 
ſhaw was ſeiſed of the place waHeRE, &c. in fee, and that Folijambe 
was ſeiſed of a houſe, and fo preſcribed to have common appurte- 

nant in the place WHERE, &c. and that Folijambe made a 
feoffment of his houſe to Bradſhaw, who made a leaſe thereof ta 
the defendant with all commons thereunto appertaining, or occu- 
pied or aſed with the ſaid houſe; and it was adjudgedghat by the uni 
of poſſeſſion the common was extinguiſhed, yet by both thoſe 
words a good grant was made of a new Common. So where a 
copyhold nes eſcheated to the lord (5), where the copy- 
holder had common by preſcription in fixty acres of the demeſnes, 
and the lord granted © all commons to the ſaid meſſuage belonging 
A or let with the ſame; it was adjudged, that by theſe words the 

tee had a common in the ſaid fixty acres, though it was once 
ſtroyed by unity of poſſeſſion. 


(a) FEradfhaw v. Eyre, Cro. Eliz. coulra, Cro Eliz. 794+ 2+ And. 161. 
370. See allo x. Bac. Abr. 394- Hob. 431. 
(8) 9. Co. 26. a. Cro, Jac, 253» 


8 As 


Michaelmas Term, 6. William & Mary, In B. R. | 


As to the objection, that the words © neceſſary eaſement” are Press 
inſigni and neither words of art or that may receive | 


this anſwer, viz. the word “ caſement” is known in the law; it 1 PR 
is defined in the terms thereof; it is a genus to ſeveral ſpecies of 
liberties which one man may have in the ſoil of another, without . 


claiming any intereſt in the land itſelf; it is uſed in Gateward's 
Caſe (ah, where it was held to be a good cuſtom for an inhabitant 

of a certain pariſh to have @ way over another man's ground, 

either to church or to the market, becauſe it is an eaſement and 

no profit: it is uſed alſo by my Lord Hobart (b), who makes a Ld. Ray. 33. 
difference between intereſts and profits, &c. ſuch as rents and 
commons, &c. and eaſements, ſuch as lights, air, &c. the laſt of 

which, though they may be deſtroyed or S extinguiſhed for a time { 366 
by unity of poſſeſſion (for a man may do what he pleaſes with his 

_— if no alteration be made thereof when it is in one hand, 

upon the dividing it again, the intereſt and right to ſuch eaſement 

revives. My Lord Dyer (c] uſes this word where he tells ” 

us, that leſſer for life or years, or tenant at will, or an inbabitant 2. lug. 4960" 
of a pariſh who is tenant at will, cannot preſcribe to — 41. 
a common in their own names, becauſe of the meanneſs of 10. Mod. 158, 
their eſtates and capacity, but they may preſcribe to be exempted 2*9- 392+ 
from toll, or to have @ way to church over another man's ground, — 82 
becauſe ſuch are only eaſements. It is a word alſo uſed in plead- $0. 909 85 
ing in almoſt all the Books of Entries, as in Coke (d), in Rebin- > 

fon (e), in Winch (F), in Vidian (g), in Herne (5), and it is 

mentioned alſo in Brownlow (i). 


Curxra. The word « is known in law, but here 
the thing itſelf is ſet forth, vz. to catch fiſh, &c. and certainly no 
inſtance can be given of a preſcription for ſuch a liberty by ſuch 
a word or name. 


Therefore the defendants were directed to ſet the preſcription 
right, and try the merit of the cauſe. 


(a) 6. Co. 52. See alſo Year Book (e) Robin, Ent. 18. 


25. Edw, 4. pl. 29. Co. Car. 419. Win. Ent 46. 
(6) Hob. 131. ) Vid. Ent. 6, 28. 
(e) Dyer, 72. a. (5) Herne's Plead. 74. 
(4) Co. Ent. 19. (5) 2. Browol. Rep. Can. 24. 
The King and Queen againft Armſtrong, Caſe 128. 


AMOTION being made to reverſe an outlawry in treaſon, Outlawry in 
there being @ writ of error brought, and the error aſſigned, T*:a50x:- re. 
viz, that it does not appear where THE HUSTINGS were held, for "<4. deenuſe 


it is © at a court of HUSTINGS, &c.” omitting © pra civitate Lon- oo — 


pix.“ | and the words 
* | * . * | * N held for the 
Tux Covxr inclined to reverſe it for this error: cio L 
were omitied, | 


But 
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Mebsclmss Tem, 6. Willam & Mary, to. K. 


Oadlasty in But one of the objected, that there ought to be a /cirs 
treaſon may be f2czas EY I and immediate; before the outlawry 


act tothe a F 
— 1 To which it was anſwered, that it was not gas in treaſon, 
Dyer, 24- becauſe the forfeitures do not belong to them, but to the king. 


1 P. 0 Wperen pon the outlawry was reverſed. 
Id. Ray. 154. to. Mod. 188. 357. 12. Mod. $44. 3. Bac. Abr. 777 4: Bac. Abr. 4ts, 


*{ 367} 


Caſe 129. ; * Anohymous. 

A prohibition to A MOTION was made for a probibition to the eccleſiaſtical 
— court court of Londen, for calling of a woman © whore,” upon 2 
oa": ſuggeſtion that the words were actionable there by cuſtom of the 
on oath that the place. 
words were ſpo- _ . . 

a But Tat Cour would not t a prohibition without oath 

Landon. gran 

Apt made, that if any ſuch words were ſpoken, it was in London and 
1. Ben. 11. not elfewhere. : 
Fed. 29. 8. Mod. 114. 10. Mod. 71. 439- 11. Mod. 48. 112. 140. 203. 12. Mod, 106. 


231. 242. Ld, Ray. tog. 212+ 711. 1101. 1136. 1287. Strange, 134. 471. 545. $23. 1100, 
3. Com. Dig.“ Courts” (C. 15.) 4 Bac. Abr. 2454 


1 


Caſe 1. Ruh againſt Tory. 


| If a bill be en- IN 2 judgment upon a naue, the bill appeared to be filed on 


_ . eee a certain day, viz. MEMORAND. quod die Fentris, Sc. which 


ef ation, and day happened to be before the debt became due. 
— gey as This was aſſigned for error, upon a writ of error brought to re- 


cord cannot te verſe this judgment. 


— ü And now the Court was moved in behalf of the plaintiff to make 
THE MEMORANXDUM of another day, fo that it might agree with 


Cro. Jac. 561. - 

5 Med. 246, the judgment. 

zo. Mod. 340. But it was denied. 

13. 287. Pirzg. 193» 275. Ld. Ray. 182. 184. 408. 897. 977» 


Caſe 131. Jones againſt the Earl of Bath, 


| The cen will A TRIAL AT BAR was appointed in this cauſe on Medneſdaj 


oo 3 = the twelfth of November ; and the day before the trial the 


we zb#nce of Plaintiff moved to put it off, becauſe he wanted a witneſs to prove 
3 N 
| Tux Cour denied the motion. 

On atria'at bar, Thereupon the next day the attorney refuſed to bring in the writ, 


it the party re- jt being only a contrivance of him to 
tote to bring th, ya him to prevent a nonſuit. 
weit, the Court will order the R.A.—3. Mod. 340. 


But 


Michaelmas Term, 6. William & Mary, In B. R. 
But THE CounT ordered THE ROLL to be brought in, tbkaet 
they might take notice there was fuch a writ. 5 6 


And the counſel of the defendant informed them that Chief Anattorneyſhall 
uftice HALE had committed an attorney for the like practice, e. cee 


which was likewiſe done now. | _— 
ial at bar. 

1. Com. Dig. Attorney (B. 24.), 1, Bac. Abr. 192. 2 Hawk, r. c. c 2c. Cin. . Mod. 110. 

* [ 368] 


* The King and Queen ow St. John's College, ik Caſe 132. 
N X x : 


Uron an alias mandamus to admit Mr. King to the place of — 
a ſcholar in the college, being nominated thereto by the Mayor vi = College, 


of Briftol, to whom the right of nomination pro hac vice pleno jure 20 2! K. Je: 


| ! : in 0 
cid appertain, upon the reſignation of one Baſtervile ; | OE 

The ſubſtance of the return was, that the college was founded nous = 
by Sir Thomas White; that the Biſbop of Minton for the time be- College ſhall 
ing was the LOCAL VISITOR thereof; that Baſtervile reſigned ; conſiſt of a pre- 
and that after the nomination of Mr. Xing by the Mayor of Briftol, fident and fifty 
the preſident of the faid college and ten ſenior fellows > day ſcholars ; forty- 
ſembled to conſider of his qualifications, and for that it was their al b) Abb. i 
opinion upon proof of ſeveral facts inconſiſtent with good man- Laden, and ſe- 
ners and committed by Mr. King, he was by them refuſed as in- ven by the City 
capable of the ſcholarſhip, and therefore they admitted another. 2 and 


IT was ARGUED in bis behalf, that there was nothing in this re- the City of Brif- 
turn to hinder this Court from granting farther proceſs to compel the nominares a 
college to admit Mr. Xing, becauſe the reaſon of their refuſal was my. To. 
not poſitive but general; and therefore it is impoſſible to try the refuſe to admit 
falſhood of it in a collateral action, becauſe there is no fact return- the nominee of 
ed. In ſome caſes a general return has been held ſufficient, but medi; for un- 
then it was fortified by ſomething of credit, as the return in gu be oy 
Daniel Apleford's Caſe (a), that he was convicted of © enormous —— 3 
crimes, and nothing in particular ſet forth; but becauſe THE juriſdiction over 

VISITOR had given ſentence, therefore a mandamus was denied, bim; but after 
which would not have been if the mandamus had been prayed be- nition he 
fore ſentence. 80 if the high commiſſion court by virtue of their {,,”micondugy, 
1 patents had cette a miniſter for © divers contempts” to ac. 

is ordinary, not ſhewing any in particular; this has been held s. c. 
good (), becauſe, before — of 1, Eliz. c. 1. which firſt 8. b. 0 Comb 
gave them authority, the king might grant commiſſions to perſons 235. 
to proceed according to the eccleſiaſtical law, and they having pro- mo Holt, 437. 
ceeded againſt a ſpiritual perſon, and by an eccleſiaſtical cenſure, ,, W 452. 
though not according to the ſtatute, the Court will give credit to 10. Mod. fo. 
their ſentence without ſhewing a particular cauſe. * The return 1. Vezey, 78. 
is, that having refuſed Mr. King they choſe another, and before 62. 2 
the firſt writ of mandamus came to them, they admitted the perſun { 369 ] 
3 Ark, 662. Ld. Ray. 1334. 1345» Stra. 159. $$7- 797- 1. Burr, 158. 2. Stra. 1082. 1192, 
1. Bl. Rep 51. 2. Term Rep. 290. 6, Com. Dig. Viſitor” (A. 13). « ſeq. 


(a) 1. Mod. $2, (5) 2. Roll. Abr. 223. 218, 


- — — OR 


Michaetmis Tertl, 6, William & Mary, In E. k. 


Tus Eres fo choſen; but if Mr. King was refuſed without cauſe, they had 
any M no power either to Chooſe or admit another; that part of the return 
23 which concerns N VISITOR, Viz. © That if Mr. King 
Cette i= © has any wrong done him he may appeal to THE VISITOR,” and 
h wo Pg bird this Court ſhould not interpoſe until his ſentence is given, 
| is very immaterial ; for though ably the right may be within 

the juriſdiction of THE VISITOR, yet this Court may compel an 

admittance to entitle the perſon to a right, for till then he has none, 

and therefore it cannot be reaſonable to ſend him to THE visiTor, 

But he bas no juriſdiction in this caſe for two reaſons. a 

Finsr, Becauſe he is only a private judge appointed by the 
— palate 

or place where he isSVISITOR is r ex only 

over collegiate perfons and things; but Mr. King is not of the col- 


SECONDLY, His power is alſo to determine rights upon the 
ſtatutes of the college, but not upon grants, which mult be tried 
at the common law (4); and the queſtion here ariſes upon the 

t of THE FOUNDER to the City of Briffol. If there be any 
- caufe or truth in this return, the college may turn him out after 
he is admitted, for the very ſame reaſons they now refuſe to admit 
him ; but if he is not to be admitted at all, then the right of the 
City of Briſtol is wholly defeated. It is as reaſonable that this 
Court ſhould grant @ mandam:s to the college to admit perſons, 
as to grant fuch writs to corporations, or to a particular company 
to a make man free thereof, or to the ordinary to compel him to 
grant adminiſtration to the next of kin ; for where the caſes are 
alike, the remedies ſhould alſo concur. n 


Adjaurnetur (b). | WE 


(a) See Comp. 378. % 4:tion, but here is a collateral intereſt 
(6) In be report of this caſe gn the in the city of Brifol; they are no 
motion for the alias mandamus, Comb, © part of the college, and Tux yisrron 
233. Hour, Chief Juftice, is made to ſay, © has no power before a perion is made 
+ *©+ the viſficor Mall determine all that te- a member.” 
4 lates to perſons who are of the faun- | 
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TI 370 b The King and Queen againſt Lawren:e. 

Cale 133 "S n * 
8 Js was a writ of error to reverſe an attainder, &c. 

of HighTreaſon. ; | 

Ld. Ky. 2:5- The error aſſigned was, viz. the enquiry is on the behalf of the 
543. 710. 925. king for the county, &c. and they are ſevered in the judgment, 
e wh ro mio vg crore om: 


OR Lo. LL IEEE 


612 It ſhould have been, pro domino rege pro corpore comitatis, and 
die particle t ſhould have been omitted. 
For which cauſe it was reverſed. 


HILARY 


HILARY TERM 


The Sixth of William and Mary; 


1 N 


The King and Queen's Bench: 
Sir John Holt, Kit. Chief Juſtice. 
Sir William Gregory, Kut. 
Sir Giles Eyres, Knt. Juice. 


Sir Samuel Eyres, Kut. 
Sir Edward Ward, Knut. Attorney General. | 
Sir Thomas Trevor, Kut. Solicitor General. 


OTE] b *[ 371] 

* Cradock againſt Radford. Caſe 134 
JUDGMENT of twenty years ſtanding came this Term A judgment 
to be revived by ſcire facias againſt the Heir and tette- © that the. 


tenants. It was, 4 quid pred: THOMAS recuperet, . *Horeſaid 
inſtead of © pred. ArTavurus,” 22 = 


66 ver . 
It was prayed that THE ROLE might be brought into court and fla of the 
amended, betauſe it was only the fault of the clerk. The like « b, 
amendment was in the common pleas in Michaelmas Term 33.Eliz. amended by 
where the judgment was, « quod idem JOHANNES ſit in miſericor- Tas xoutt, 
did“ inſtead of Thomas (a). So where the judgment was, & guzd although of 
«red. GEORGIUS capiatur; and it ſhould have been Elias CU); OY yearn 
for where the parties are named right in the record, and the name 4 
of one of them miſplaced or miſt aken for the other, it is reaſonable 8 , 
that the record ſhould be amended; to entitle the plaintiff to an 1. died 184. 
honeſt debt. It has been ruled to be amended in a much ſtronger Stra. 1132. 
caſe, vin. the miſpriſion of the clerk has been in the very point A 2 
p Is . 
| (a) Lewes v. Hay, Cro. Eliz. 299.— 609. But in this caſe it wis held net . 106. 
See alſo Wolf v. Stepney, Cro. Eliz. $64.3 amendable, becauſe it is part of the 
Pelham v. Heming, Cro. Car. 594.3 judgment, and the act of the Court. 
and r. Roll. Abr. 201. But ſee the 16. & 17, Car, 2, C. 8. and 
(5) Skarning v. Shartwell, Cro, Eliz, the 4. & 5. An, c. i6. 
Yor. IV; 2 of 


8 Yo 0 


rar OY 
- 4 2 . oy n n K 
* 5 hs 2 * av bs 449 fs Dai 


g : 
= 

* 
F 
: 

| 
+ 

f 
: 


rr 


e 


Hilary Term, 6. William & Mary, In B. R. 


Cxapacx ofthe judgment (a); as in ejectment the plaintiff had a verdict for 
W e a meſſuage, ten acres of meadow, and thirteen of paſture ; 
2 I Now there was no land in the verdict, and leſs ® meadow and 
[ 372 ] paſture than in alam, pay yet it was amended upon the ſta- 
tute (5); for the verdict is to guide the judgment, and fo it ought 

to have been entered accordin Ty. 


Bur en the other fide. this was oppoſed, for that it was not 
amendable, being an error in. judgment, which muſt be imputed 
the act of the Court, and not of the clerk ; as where a capiatuy is 
entered inſtead of miſericordia, or conceſſim eft per Curiam inſtead of 
confideratumeſt, for theſe are erroneous in point of law; and the v 
Le. Ray. 95. fame caſe with this was held not to be amendable in Eafter Term 
"254 8 wh 669. in the fortieth year of Elizabeth ſe). So where the judgment was, 
883, $97. « quid guerens recuperet one hundred pounds per juratores afſeſ]. 
& and five pounds pro mz/. per jurat. hic de increments adjudicat.” 
when itſhould have been © per Curiam;” it was not amended (4), 

becauſe it was the fault of the Court in the judgment itſelf, 


But upon the reaſon of the authorities cited for the amendment, 
THE Cour ruled this ſhould be amended, which was done 
- accordingly. 


(a) Maſon v. Fox and Others, Cro. c) Cro. EN. 60g. 
Jac. 632. Palm. 258. 1. Roll. Abr. (7) Harocourt », Bihop, Cro Er. 


201. 497+ 
(5) 8. Hen. 6. c. 12. 


Caſe 135. Curry againſt Stephenſon: 
| Hilary Term, 1693. Roll 37. 


Indelitatus af- Eno. MEMORANDUM quod die Mar:is prox. po Ofc. 
fu _ wot | Mantti Hillarii iflo endem termino corgm domino rege ut 
— „ . demina regina apud W:/tm.veneruntWILLIELMUS CURRYet ANNA 
miniſtratrix.— ner efus adminiftratriæ omnium et ſingulor. bonorum et catallorum 
ne jur. et creditorum que fuer. CHRISTOFERI JACKSON duni. tem- 
pore mortis ſue qui obiit inteflat, per WILLIELMUM BLACKALLER 

attorn. ſuum, et protulerunt hic in curia difteorum domini regis et di- 

ming reginæ tunc ibidem quandam billam ſuam verſus JOHANNEM 
STEPHENSON is cuflod. mar. &c. de placito tranſęr. ſuper caſum ; et 


7 8 ſunt pleg. de prof. ſeilicet Jo ax NES Dot et RicHarDus Roe ; que 


quidem billa ſequitur in hec verba, fſ. EvoR. C WILLIELMUs Cu- 

RY &f ANNE Aer ejus adminiftratrix omnium et ſingulorum bonorum 

et catallorum jur. et creditirum que fuer. CHRISTOFERI JACKSON 

| defunf. tempore mortis ſuæ qui obiit 1nt:ftat. queruntur de JOHAN- 

* [ 373 ] NE STEPHENSON in cuff94. mar. mareſcb. domini regis et * domine 
reging coram ipſi rege et regina exiſlen. pro eo videlicet quod cum 

pred. JoHANNES, primo die Augufit anno rggni DOM1NIWILLIEL. 

et Dominz MARIE unc regis et reginæ Anglia &c. guarto, apud 

 BEEDALL in com. pred. indebitat. fuiſſet ciſdem WILLI TIM 4 


ANNA, ut adminiſtratrici bonorum et catallorum prefat. CHR ls ro- 
| | FERI 


Hilary Term, 6. William & Mary, In B. R. 


FERI in 251. legnlis monete Angle pro tant. dinariorum ſumma 
per ibſam JOrAnNeM 1d uſum pft. WILLIELMI of AN ut 
ain'miſtratricts bonarun et catallarum difti CARISTIFERLI ante 
tempus ill, habit. et recept. et fic indehitat. exiſten. præ 1. Jo Ax NES 
in conſideratimne inde ſuper ſe aſſumpſit, et eiſdem WilLIELM et 
Anx@ adiunc et ibi dem fileliter promifit quid ipſe idem JOHANSES 
4 . 251. prefat. W1ILLIELM®9 ef ANN, cum inde poſtea reguiſit. 
ef] t bene et fideliter folvere e! contentare vellet ; pred. tamen JAN. 
prom ion. et umption. ſu a præd. in forma ræ l. fact. minime cu- 
rans /ed muc hi nan. et fraudu'ent-y intendens ipjos WILLIELMUM et 
ANNAM #n hc parte call de et ſubdele decipere et defraudare pr d. 
251. ſeu aliquem inde denarium præſat. WILLIELMO & ANN 
(cui quidem ANNE adniniſtratis omnium et fingularum b norum et 
catallorum jur. et creditorum que fueru t pred, CHRISTOFERI 
tempore mortis ſuæ per RICHARDUM STERNE artium mag iſ um 
ſaccar. rev-rendiſſint in Chriflo patris et dom ni JOHANK1S provi- 
dentia divina EBORUM archtepiſcopi Angliæ primat. et metropolitan. 
legitime fulcit. cui commiſſio adnini/iration. ill. in hac parte de jure 
pertinuit 29 die Fulti anno quarto ſupradidto apud BEEDALL pred. 
in com. pradift. debito mode commyſa ſuit) licet ſæpius requiju. non 
ſulvit nec eis pro eiſdem aliqualiter contertiruit jed ill. eit bucujque folvere 
omnino way 4) et adbuc recuſat ; unde pred. WILLIELMUS of ANNA 
dicunt quod deteriorat. ſunt et damnum habent ad valenc. 40l. et 
inde producunt ſectam &c. et profer. hic in curia iidem W1LLIEL- 
uus t ANNA literas adminiſtrator. pred. que commiſſion. admin. 
frrationis pred. eidem ANNE in forma pred. teſlantur, &c, 


Et pred. Jonannes STEPHENSON, per NICHoLAUM HARD- 
ING attorn. ſuum, ventt et defend. vim et injur; quand c. et dicit 
quid pred. WILLIELMUS et ANNA action. ſuam pred. inde verſus 
eum habere ſeu manutenere non debent, guia dicit qued biila ipſerum 
WI1LLIELMI it ANNA prime exhibita fuit 23 die Fanuaru anno 
regni dimini et dminæ WILLIELMI ef MARIE unc re is et reginæ 
Argliæ Cc. guints et non antea, * quaaque cauſa actionis pred, in nar- 
ratione pred. mentionat. non acerevit prefat. WILLIELMo ef ANNA 
ad ali guod tempus infra ſex annos et nonaginta un. dies prox. ante diem 
exhibittonis bills præfut. WILLIELMI et ANNA modo et forma 
prout ridem WILLIELMUS et ANNA Na inde verſus eum que» 
runtuy : et hee parat. oft verificare ; unde petit fudicium ſi pred, W II- 
LIELMUS &f ANNA adtionem ſuam præd. inde verſus eum habere ſeu 
manutenere debeant, c. | 


Et pred. WILLIELMUs ef ANXA dicunt quod ipſi per aligua per 
træd. JOHANNEM ſuperius plac tands allegat. ab aclione ſua pred. 


Corry 
againſt 
STEPHENSON, 
For ſo much by 
the defend ant eo 
the uſe of the 
plaiarnff as ad- 
miniftraror to 
FS had and 

received. 


* 
Adminiſſr tion 
committed to 
one of the 
plaintiffs, 


Proferunt in 
Curti Atera 


adminſir ,, 


The defendant 
pleads, that 
cauſa adtionis 
na accrevit 


infra ſex annos 


&t $1 diet prox, 


ante cxbibit, 


bill. 


*[ 3741 


The plaintiffy 
reply, that the 


inteſtate died 1. 


inde verſus cum habend. præcludi non debent, quia dicumt quod pred. r. a. vac. 3. 


CnRIsrorzxus JACK SON, in narratione pred. ſuper us rominat. 

apud BE: DALL pred. primo die Aprilis anno regnt DM, jJ ACQ= 

BI SECUNDI nuper regis Angliæ, Sc. ſeeunds oitit inteſtat. quodque 

admin ſtratio bonerum et citallerum jur um et creditorum que fu- 

erunt prædicti CHRISTOFERI tempore mortis ſuæ non furt com- 

miſſa alicui per ſonæ culcungue 7 pred. 29 diem Julii anno regni 
3 


dic tor um 


Hilary Term, 6. William & Mary, In B. R. 


Curry 10Vdiftorum domini regis et dominæ reginæ nunc quart. Poon que dis 
adminiſtratio omnium et ſingulorum binorum et catal. jurium et ce. 
eee. r. gue fuer. pred. CHRISTOFERI tempore mortts ſue per præſat. 
RICHARDUM STERNE ertizm magiſtrum ſaccar. reverendiſſimi in 
Chriſte patris et domini IoHANNIS providentia divina Exo. 
RUM erchiepiſcopi Anglia primat. et metropolitan. legitime fulcit, cui 
comm ſſio — «300 ng" ill. in bac parte de jure pertin. apud 
" BEEDALL pred. eidem ANNE tunc et adbuc uxor. ip/ſms WIIII- 
ELM1 CurRyY primo commiſſa fuit ; et fic tidem WILLIELMUs & 
ANNA aicunt gued cauſa actions pred. in narratione pred. mentionat. 
a primo accrevit ciſdem WILLIELLO ef ANNA infra ſex annos prox, 
ante diem exhilitionis bille ipſorum WILLIELMI & ANNA pred, 
— pred. viceſmo nono die Fulii anne quarts ſupradicto apud 

EEDALL pred. et bee pet. quod inguiratur per patriam. 

Et pradift. Jon ANNEs STEPHENSON dic. quod placitum pred. 
per ipſes WIILEIEIMUxX ef ANNAM modo et forma pred. ſuperiu 
replicande placitat. materiaque in eodem content. minus ſufficien, in lege 
exiſtunt ad ipſos WILLIELMUM ef, ANNAM ad action. ſuam pred, 


% 


HANNES neceff non habet, neque per legem terre tenetur aligus midy 


| reſponcere; et bac paratus eſt verificare; unde pro i repli- 
* ; 7 cation. in hac parte idem JOHANNES ut prius pet. judicium; et quid 
1.375 pred. WILLIELMUS ert ANNA ab actiene ſua Wer inde verſus 
" ipſum JOHANNEM habend. præcludantur &c. Et pro cauſis mora- 
tionis in lege ſuper plactto illo idem Jonannes ſecundum forman 
flatut. in hujuſmodi caſu nuper edit. et provi. oflendit et cur. hic de- 
monſlrat has cauſas ſubſequen. VIZ. eo quod placitum ill. ſuperius re- 
plicande placitat. non manutenet narration. pred. ſed recedit ab eadem, 
et oft argumentativum, incer tum, duplex in ſe; repugnans, et caret 
for ma, &c S © #0 , L 


Et pred. W1ILLIELMUS &t ANNA dicunt quod placitum predia. 
ipjos WILLIELMUM & ANNAM mods et forma pred. ſuperius 
replicando placitat. materiaque in codem content. bon. et ſufficien. in 
lege exiflunt ad ipſos WILLIELMUM e&t ANNAM ad attion. ſuan 
pred. inde verſus ipſum JOHANNEM habend. manutenend. quod gui- 
dem placitum materiamque in eodem content. ipfi iidem JOH ANNEs GT 
Ax parati ſont verificare et probare prout cur. &c, Et quia pred. 
Jon ax x xs od placitum ill. non reſpondet nec ill. hucuſque aliqualit. 
dedic. ipſi iidem WILLI I Mus ef ANNA pet. judicium et damna 
ſua occaſione præmiſſ pred. fibi adjudicari c. Sed quia cur. diclor. de- 
mini regis et domine teginæ nunc hic de judicio ſuo de et ſuper pre- 
miffis reddend. nondum adviſatur, dies inde datus eft part:bus pred. 
cor am domino rege et domina regina apud Ii eim. uſque diem Mercur. 
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5 prox. poſi ee Paſcbæ de juaicio ſus de et ſuper fr æmiſſ. ill. audi- 
| | e quod cur. dictor. demint regis et daminæ reginæ nune hic ind 
Contintances. nondum, c. (Et fic cintinuat uſque diem Martis prox. poſt tres 


Mich Aa quem diem coram domino regeet domina regina apud MH. 
ve ne, unt partes pred. per attorn. ſuos pred. Sed quia cur. dicter. 

domini regis et domina reginæ nunc de judicio ſuo de et ſuper a 
| 2 : | mi 


inde verſus ipſum JohAN NEM habend. manutenend. ad quod idem Je- 
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miſſis reddend. nondum adviſatur, dies inde datus ef! partibus præd. coram Conry 
damino rege et domina regina apud Weſtm. * diem Mercur. prox. poſt aiuſt 
O. Hill. ante quem diem dicla drmina MARIA regina diem ſuum . 
clauſit extremum. Ad quem diem cor am domino REGE WILLIELMo Death of the 
TERT10 apud em. venerunt partes pred. per attorn. ſuos pred. Lusen. 

fuper quo v/. et per cur. dicti dowini regis nunc hic plenius intelleftis | 
imntbus et ſingulis præmiſſ. maturague deliberation. ſuperinde habita 

videtur cur. dicti domint regis nunc bu quod =hlacitum pred. per ipſos 
WILLIELMUM ef ANNAM ux. ejus ſuperius modo et forma pred. 

ſuperius replicando placitat.* materiaque in codem content. minus ſuſſi- * [ 376 1 
cien. in lege exift. ad ipſos WILLIELMUM r AN NAM ad attionem ape "for 
ſuam pred. indy verſus ipſum IoAxxRM habend. manutenen. Ides the plaintiff.. 
confideratum eff quod pred. WILLIELMUS cf ANNA mil capiant yy cap. per bil- 
per billam ſuam pred. fed pro fa ſe clam. ſus ſint unde in miſericor- lam, 

dia, &c. et pred. JOHANNES eat inde fine die, &c, 


Curry and his Wife againſt Stephenſon. Caſe 136. 


FHE PLAINTIFF Villiam Curry and Anne his wife as admi- An adminiſtra. 
niſtratrix of one Fackſon, brought an action on the caſe t9risnot bound 
againſt the defendant, in which they declared, that the defendant”? = 2 ki 
was indebted to them in the ſum of twenty-five pounds for ſo urs after ad- 
much money received by him for the uſe of the faid Ann, as ad- minjfration 


miniſtratrix, &c, and being ſo indebted, promiſed to pay it, &c. granted. 
The defendant pleaded, quod cauſa actionis non accrevit infra > C. Sun. $55. 


ſex annos prox. ante exhibitionem bill, — — Hat, 
The plaintiff replied, that adminiſtration was granted prout in — br 


the declaration, fo that the cauſe of action did ariſe within fix 3. Bac. Abr. 


years, &. 84, 515. 
But the replication concluded to the country ; and a de- A replication to 
murrer, and joinder in demurrer, judgment was given for the de- 4 i- 


fendant ; becauſe the plaintiffs ſhould have averred their replica- /'* Jer anne, 


muſt conclude 


tion, and not have made that concluſion, for by that means the ih an aver. 


defendant had no opportunity to anſwer it. went, and not to 
the country. 8. C. Carth, 337, 5. Com. Dig. “ Pleader” (E. 32.). 


Ir was ALSO OBJECTED, that the plaintiffs had not well en- la «ſw=p/r by 


titled themſelves to this action, becauſe it was not in the right of OED «of 
the man, but of his wife as adminiſtratrix.  * aifret ix; a 6a 


But to that it was anſwered, that the precedents and authori- claration ſiating 
ties were otherwiſe ; for in Hilary Term in the third year of dat the money 


William the Third an adminiſtrator brought an action againſt an — 28 


executor, and declared in an indebitatus aſſumpſit for ſo much td buſband, 


money by the teſtator for the uſe of the plaintiff, ut adminiſtratar, and wile af 
had and received; and judgment was — upon a writ of error Ai, is 
in this ö 804. 
in this court. | 

. $, C. Comb. 311. Cro. Eliz. 112, $37. Latch, 213, 
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Cafe 137. Lamb again Mills. 
Triaity Term, 6. Will. & Mary. Roll 560. 


To treſpaſs for "P RESPASS for taking cf a mare, &c. The defendant as to 
faking a Maſt, a the fol ce, &c. pleaded net guilty, and as to the reſt he juſ- 
1 tified, v1z. I hat before the treſpaſs, &c. Sir Fohn Smith was 
blofs manor, ſeiſed in fee of the manor of Bedminſſer in the county of Somerſet, 
ſiacog that i« Tc. and that he and all thoſe whoſe eſtate he had in the faid ma- 
and all td , nor ſemper h:ibuerunt curiam legalem held for the fame manor 
— 20 twice in 2 year, to which court ſuch perſons who were tenants of 
rel ior tt the ſaid manor uſed to reſort ; that ſuch alſo who had a right of 
m, &c. d common there the ſteward did uſually appoint to be of the jury; 
t the taking that bye-laws werg accuſtomed to be made there; and that all 
was by Piece ſuch perſons who have common, &c. did obey thoſe laws, or pay 
_ 1 a forfeiture of a reaſonable ſum to de impoſed on them, &c.; 
; that at a court of the lord of the ſaid manor, held there upon 
5 C, Skin. 887 reaſonable warning, a jury was ſworn, and a law made, that 
„ every perſon who had common tacre thould pay forty ſhillings for 
depaſturirg his cattle, where any corn was ſtanding or growing 
within the manor ; that the plaintiff held forty acres of laud 
of the ſaid mant, and ſo he had right of common there; chat a 
ground called Kn-wes Knapp,in the manor, was ſowed with corn; 
that the plaintiff permitted his ſheep to depaſture in the ſaid 
corn; that this offence was preſented at the next court, &c. ; and 
that the defendant hall dus domin: maneru pred. did take the ſaid 

mare for the forfeiture, &c. . 


Upon a demurrer to this plea ſeveral objections were made. 


Fixsr, That there cannot be a lawful corrt to which the tenants 
uſed to reſort ; if it had been curia legalis generally, it might have 
been good. But this object ion was not much inſiſted on, it being 

378 ] 207 immaterial, and only mentioned. 


10 treſpaſs for | * SECONDLY, The juſtification was by virtue of an authority 
taking 2 mare, Which the defendant had not ſufficiently ſet forth; for it is © tan» 
a. juſtification © guar bellivus damini, Sc.“ which is very uncertain, for he 
— a 8 may be his bailiff of another manor : he ſheuld have ſet fcrth @ 
uh ge precept and mandate directed to him (a), and that he“ tonguam 
court, and that batliyus domini nanerii ſui pred.” did take the mare, Ec. 

he the d<tendant , 8 

zoek the mare, But on the other fide it was faid, that the defendant need not 
«s baikſf of the ſhew any authority; as where a tenant in antient demeſne of the 
lord of the ma- village of Zafloff preſcribed to be exempted from toll turoughout 


2 0 the realm {+ ), and brought anaction againſt one for the taking of his 


rot ſufficient ; for he ought to ſhew the ſpecial autbority under which he afled, —Co. Lit. 283. 303. 
3- Lev. 20. 1. Roll, Abr. 3:0. 3. Med. 138. La. Ray. 1530, 3. Term Rep. 183. 5. Com. 
Dig. Plesde (3- K. 14). (2. M. 24.) 


(a) Rafta!l's Entries, 445. b. 606. (8) Ward v. Knight, Cro. Elz. 227. 
. Brownl, Prec. 181. Co. Ent. 666. 8. C. more ſully reported 1. Leon. 231. 


goods 


——_ — 1 * mg tot 
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ru at Yarmouth, and he juſtified that it was an antient town, Laws 
c. and preſcribed to have toll of the tenants of La/toff, and ſhewed _ 
LLS, 


for what, and the ſum demanded, and that the ſame being refuſed 

to be paid he diftrained ; and it was objected, that the defen- 

dant had not ſet forth any authority in himſelf to demand the toll; 
and the Py it being gal common right, he ought for 

that reaſon to ſhew an expreſs power; yet notwithſtanding this 

objection the defendant had judgment (a). 


Curia. There is a great difference between the taking of 
toll and the diſtraining for a penalty incurred as a forfeiture upon 
the breach of 2 bye-law, becauſe in the Jatter caſe it is the pre- 
ſentment of the jury which makes the duty. If this had been in 
replevin, tanguam balliyus demini, or per mandatum, Cc. it had 
been good: but in treſpaſs a particular power and authority mult N 
be ſet forth (50; tor the bailiff cannot take a forfeiture eæ officio ; | 
there muſt be a precept directed to him for that purpoſe, which he 
muſt ſhew in pleading; and it is not ſufficient to ſay that he took it 
fer mandutum c. Wo treſpaſs the defendant juſtified the taking 
per mandatum of the ſheriff, and this was held not good in the 
caſe of Matthews v. Carey (c) in this court. 


Whereupon judgment, in this caſe, was given for the plaintiff, 


(a) Caoxr, in reporting this caſe, 
ſays, that judgment was given for the 
defendant, nut on the form of the plead» 
ings but on the ſubfancs of the matter; 
for that the Judges agreed, that there is 
no reaſon why tenants in ancient demeſus 
ſhould be diſcharged for merchandiſe, 
Cro. Eliz, 227. And withthis S. C. 1. 
Leon. 233. agrees. For this privilege 
does not extend to tenants in azcient de- 
meſne, who are merchants and get their 


living by buying and ſelling, Fitz. N. B. 
228, ; butis annexed to the perſon only 
in reſpect to the land, and to thoſe things 
which grow and are the produce of the 
land. 2. Leon. 191. 2. Inft, 221. 
2. Bac. Abr. 459. 

(5) Langford v. Webber, 13. Mod, 
132. 8. C. Carth. 9. 8. C. 3.Salk. 356. 

() Matthews v. Carey, 1. Salk. 107, 
S. C. 1. Show, 61. S. C. 3. Mod. 135. 


Roop againſt Scritch. 


IN AN ACTION OF TRESPASS ſeveral treſpaſſes were ſet forth, The 22. & 23. 


and the defendant was found not guilt 


was pedibus ambulando, and the damages hve ſhillings and no more, 
This cauſe began originally in an inferior court, and was re- damages, when 


moved hither. 


*[ 379] 
Caſe 138. 


as to all but one, which Cr. 2. c. 9. ſ. 149. 
which gives no 
more coſts than 


under 40s. does 
not extend to 


And THE Cour allowed full coſts, though the damages were treſpaſs origi. 


fo ſmall : QD NoTA (a). 


rior caurt.— 2. Lev. 124. 8. Mod. 371. 


(a) In the caſe of Gavel v. Scuda- 


more, in Hilary Term the 27. Car. 2. 


a diſtinction is made, that where the 
cauſe is removed from an inferior court 
by ebe defendant, the plaintiff ſhall have 
full coſts, without a certificate under 
22. & 23. Car. 2. c. 9. ſ. 149. although 
the damages are under forty ſhillings, 


dut not where it is removed by tbe plain, 


nally commen- 
ced in an infe- 


10. Mod. 198. Gilb. E. B. 195. 199. Ld. Ray. 
182. 395. 566. 1444. Fitzg. 42. Stra. 192. 534. 831. 377. 624. 633. 645. 736, 


2. Lev. 124. and this diſtinction is fol» 
lowed in the caſe of The Archbiſhop of 


Canterbury v. Fuller, 1. Ld. Ray. 395. , 


Cook v. Beale, 3. Salk. 115. But ice 
1. -reem. 374. 7. Mod. 129. Gilb, 
Hiſ. C. P. 270. 3. Com. Dig. $vo. 236. 
1. Bac. Abr. 514+ Hullock on Colts, 
445. Bull. N. P. 330. 
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e — 5 0 - Six William WILLIAMS moved for judgment againſt tha 
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Eaſe 1392. The King and Queen againſt Buggs. 
An indi&tment THE DEFENDANT was indicted before the juſtices of peace in 
ill not lie ar 


their ſeſions upon the ſtatute of 2. & 3. Philip & Mary c. 11, 
— Io 3 he being a clothworker, and not living in a city, borough, or town- 
PE; * corporate, and yet keeping in his houſe more than one woollen loom, 
fn. GT, by reaſon whereof he had forfeited forty ſhillings per week. 


o 


Caſe 140. Roberts again Cook. 


The C. urt will EJECTMENT was brought in the common pleas, and a 
1 1 plaintiff, but he had no coſts ; and now the 
bord he cofts of defendant in that action brought a new ejectment in the court of 
a ſorwer ejed- king's bench againſt the ſame plaintiff, * | 
— . Six FRANcis WIxxIxd TroH moved, that he might have his 
—— _ coſts before he ſhould be compelled to plead to the new action. 
wited in | * 
firſt cin. But it was not granted, becauſe he had no vexation, the ver- 
Comb. 110% dict being for him. But if it had been againſt him, or he 
Salk. 255. bad been nonſuited, he ſhould not have brought another action 
2. Stra. 548. before the coſts of the firſt had been paid, becauſe it was a vexation 
+$1-697- 6, £0 bring a new action. „ | | 
» Ld. Ray. 697. 1. Wilſ. 266. 1. Term Rep. 492. Runn. Eject. 144. 2. Bl. Rep. 1158, 
An4 tee Hulldck on Cofts, 445. to 467. 3 and g. Com. Dig. * Pleader” (2. Z. 4.). where all the caſey 


1 


Caſe 141. | Kiffin againff Willis and Evans, 


A releaſe to one FF*R(VER was brought againſt two defendants; one pleaded 
—_— of not guilty, and a verdict againſt him: the other pleaded a re- 
4 — —ĩj leaſe of © all actions, &c.“ and had a verdict for him. 


ow. ©" Other defendant who was found gulli. 
F[ 380 ] But it was denied, becauſe the trever being joint, a releaſe of 


$.C.Comb. 316. all actions diſcharged both. i 
&. Roll. Abr. | r 2 


41a. 10. Mcd. 251. 12, Mod. 101, 320. 550. Ld. Ray. 601. 717, 1203. 1372» 4. Bac, Abr. 


+ 
7 3 7 


R. nf to Hobart's Reports, in Cook v. Jennour 
8 5 ws bv 20-0, +05 > 4-4 & 
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Tippin againſt Coſon. Caſe 142, | ü 


* EJECTMENT upon the demiſe of Lucretia Tippin, a ſpecial If A in conſi- 


i deration of mar- 
| verdict was found to this purpoſe. _ — „ 


That Edward Coſon, being ſeiſed in fee of the lands in queſtion, l. make a | 
did, in the year 10306 in E hal of a marriage Te in- — _ 
tended to be had between him and Frances Try, and of a thouſand bimſelf and his 
pounds portion, &c. make a feoffment in fee to the uſe of himſelf beirs until the 
and his heirs, until the ſaid marriage ſhould take effect, and af- g 88 takes 
terwards to Frances his intended wife for life ; then to truſtees bone GP pu = 
and their heirs during the life of Edward, to ſupport contingent ingended wife | 
remainders; then to the firſt, ſecond, &c. and ſo to the tenth ſon for life; and | 
of his body in tail male; then to the heirs males he ſhould have ben to truſtees | 
by any other wife; and for want of ſuch iſſue, then to the heirs ml _ 22 
of the body of the ſaid Edward; and for want of ſuch iſſue then 2. fad 7 4 
to his own right heirs. In which deed there was a covenant to ſupport contin- 
levy A FINE, which was levied accordingly to the faid truſtees to Sent remain- 
the uſes aforeſaid. "The marriage took MA; and Edward had ra Wee 
jſue by the ſaid Frances, an only daughter named Elizabeth, who ond, ac _ 
married George Tippin, by whom ſhe had iſſue Lucretia Trippin the ſo to the ach 
now leſſor of the plaintiff. Elizabeth dying in the life-time of fon of his body + 
Edward Ceſen her father, he levied another 2 and made a new 3 male z 
ſettlement of the lands, viz. to himſelf for life, then to his wife made bf an u. 
for life, remainder to the defendant and his heirs with warranty, ther a | 
&c. | or want of ſuch | 


The queſtion was, What eſtate was veſted in Edward by the w pos — | 


firſt ſettlement z that is, whether the © heirs of his body” ſhall the fad A. and 
take by purchaſe or by deſcent ? for if by purchaſe, then the fine for want ef fuck 
which he levied afterwards, is no bar to them. CLINE 

IT was ARGUED for the plaintiff, that they muſt take by pur- beit of the bo. 
chaſe, becauſe where the anceſtor has no eſtate for life, as in this A hall 
caſe he has not, thoſe cannot be words of limitation; that Edward ang — 2 Fx 
had no eſtate for life precedent to theſe words; that if be had car. | 
it muſt be either, ® by expreſs limitation; or, by operation @ 381 ] 
of law. It is not by expreſs limitation, for the eſtate which is _ nd. 
imited to him, is gone by the marriage, and then it is imme- $.C.Canth.272. 
diately in the wife, and he is not ſo much as named again but in 8. C. Holt, 731. 
the limitation where the inheritance, upon failure of having iſſue S. C. 1. LA. Rap, 
male, is fixed in the heirs of his body. Neither can any eſtate 33. | 
ariſe to him for life in right of his wite by operation of law, but . TREES 
only ex poft fatto, v1z. after the death of his wife. The only 127. 150. 257. 
authority which looks to the contrary is the caſe of Fenwick v. 2. Lev. 75. 
Mitford (a), which was a ſpecial verdict in ejectment upon a 2. Salk. 675. 
leaſe made by Anthony Afrtford, who, being ſeiſed in fee, conveyed 10. Fare Gn 
Ante, 153. Davis and Speed. 1. Peer Wms, 387. Prec. Chan, 342. 435, 3» Com, Dig. * Diſceng® 
1. Fearn Con, Rem. 53. 2. Bac. Abr. 74+ 4. Bac. Abr. 300. : 

a) Moor, 2 S, C. 1. Leon. 182. 3. C. 2+ Co. 91. 8. C. 3. e 40 | 
erer e 
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Te«ry1* the lands to the uſe of Jaſper his eldeſt ſon and his wife, and to the 
axanſs heirs males of the of the ſaid Faſper, remainder to his own 
x ight heirs ; Jaſper bad iſſue Mary only, and died; now, though 
5 — had no particular eſtate, yet the remainder limited to his 
right heirs, was in him as his antient reverſion, and was never 
out of him, but it did not veſt in his right heirs as 2 remainder, 
by way of purchaſe, becauſe the law created an uſe in him during 
his life (though he had departed with the whole fee) till the 
future uſe (Rould ariſe ; and wherever the anceſtor takes an 
eſtate for life, be it how it will, either by expreſs limitation or 
operation of law as in that caſe, and then follows a limitation 
to his right heirs, they ſhall not take by purchaſe, but by deſcent. 
2. Mod. 33. But the caſes are not parallel, or guided by the fame reaſon ; fer 


9. Mod. 16s. the eſtate moving from Anthony Mitford, fo much of the uſe 26 


— — 377. was not limited was in — as a F which was the v 
6 reaſon of that judgment. But here Edward has expreſly limited 
GS all the eſtate 4 —— during his own life, and the 8 
Prec.Chan. 53g. being afterwards limited to the heirs of his body, that muſt be a 
442+ 4611 new-created eſtate, and conſequently the heirs muſt take by pur- 
Bib. b. K. 20. chaſe. It is true, a man cannot make his own right heirs pur. 
8 Wms, Chaſers by the name of . heirs,” either in a conveyance by 
39. 229. 397- of uſe, or by his laſt will, but he may make them ſo when an 
316 eſtate tail is given, becauſe that is a new- created eſtate different 
* [ 382 ] from what the law makes. * As if a feoffment in fee be made 
n the uſe of the feoffor for life, then to the uſe of his heirs, and 
1 a of the heirs males of their bodies, the word “ heirs” here is a 
3 Peer Ws. word of purchaſe (a); for if it ſhould not, then the words which 
63. follow, viz. © the heirs males of their bodies, would be void. 
Comy. 72. 123. There is a reſolution in the caſe of Southcott v. Stowell (6), 
_ r. T. . Which ſeems to the contrary, VIZ. Thomas had iflue two ſons, Sir 
24-296. Popham his eldeſt fon, and William his youngeſt fon ; upon the 
Stra. 35. 487. marriage of his eldeſt ſon he covenanted to ſtand ſeiſed to the uſe 
$179» of his ſaid ſon, and of the heirs males of his body, and for want 
of ſuch iſſue, to the heirs males of the body of the father, remain- 
der to his own right heirs ; Sir Popham had iſſue Edward, and 
four daughters ; T homas the father died, and Edward the grand- 
fon died without iſſue ; it was argued in that caſe, that if T homas 
had any eſtate it muſt be a ſee · ſim ple, upon ſuppoſition that the 
old uſe remained in him, and that Milliam, who was the heir male 
of the family, ſhould not take by deſcent, becauſe his father had 
no eſtate for life to ſupport the remainder limited to the heirs males 
of his body, and therefore it ought to go to the daughters who 
were the heirs general; but it was adjudged, that William their 
uncle ſhould take by deſcent, as heir male of the body of Thomas 
who had an eftate for life (as they held) by implication, and ſo the 
tail was executed in him. The like retolution was in Michael 


Mitford's Caje (e) ; he had iſſue Robert, by a firſt venter; after- 


(a) Shelley's Caſe, 1. Co. ge. b. (c) 1. Mod. 121, 159. 
(5) 1. Mod, 226. 237. 
wards 
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wards he married a ſecond wife named Jane; by her he had iſſue 


Ralph, who had iſſue Robert z Michael upon his ſecond marriage 
covenants to ſtand ſeiſed to the uſe of his heirs males to be be- 
gotten on the * Fane, reverſion to his own right heirs ; and 
it was held that Michael had an eſtate for life by implication (a), 
and the tail likewiſe executed in him. But neither of theſe caſes 
come up to the point now in queſtion, but differ very much; 
becauſe here the fee · ſimple was abſolutely veſted in the truſtees 
during the life of Edward; ſo that he could not have an eſtate 
for life either by implication or by operation of law. 


* A SECOND POINT was made, viz. if it ſhould be adjudged 
that they take by 33 then whether a collateral warranty will 
nut bar the plaintiff, who is an infant; but this was not much in- 


ſiſted on, for it was generally agreed, that the warranty could not 


have any effect, becauſe it was in the caſe of an infant, and that 
if ſhe had been of full age, it would not have prevailed, becauſe 
theſe collateral warranties are not much favoured in law (5). 


THOSE WHO ARGUED for the defendant made theſe points : 
Fix sr, If no eſtate for life were expreſly limited to him, yet ſuch 


an eſtate he had by way of reſulting uſe : and SECONDLY, That 


the laſt limitation to him and his heirs will make ſuch an eſtate. 
As to this matter it was ſaid, that if Edward had an eſtate for life 
by way of reſulting uſe, then his heirs could not take by er 4. 
and that it was plain he had ſuch an eſtate, becauſe the reverſion 
of the ſee being not diſpoſed by him, it muſt neceſſarily follow, that 
the uſe of that fee continued ſtill in him, and cauſed an eſtate for 
life till the future uſe ſnould ariſe; which eſtate for life, being al- 
ways in efſe, was executed by the ſtatute of 27. Hen. 8. c. 10. to 
the poſſeſion; and though the limitation to his © right heirs” 
comes after the * heirs of his body,“ yet that will make no alte- 


ration, becauſe not only words but ſentences may be tranſpoſed to 


make the deed anſwer the intent of the party (c). But admitting 
there could not be any ſuch tranſpoſition by the rules of law, then 
it was ſaid, that the limitation to © the right heirs” of Edward 
was void, becauſe it is no more than what the law would have caſt 
upon them without thoſe words ; and that the precedent limitation, 
iz. to © the heirs of his body,“ ſhall not be taken as a new cre- 
ared eſtate, and different from what he had before in the land, but 
as the antient uſe thereof, which was never ſeparated from his 
perſor ; for the heirs of his body are included in himſelf, and by 
conſequence ſuch a limitation muſt carry the uſe tohim; and this 
is ſufficient to create an eſtate for life in him, as reſulting out of 
the ancient fee; and therefore his heirs muſt take by deſcent. 
* This was the very reaſon of the judgment in the caſe of Fenwick 
v. Mitford, in which there was a ſolemn reſolution made upon con- 


(a) 2. Mod. 217. 2. Bl. Rep. 6859, (ee) See Doc v. Laming, 2. Burr. 1100. 
(5) See the 4. & 5. Anz. c. 16. ; 


ference 


*[ 384] 
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ference with ALL THE JUDGES or ENGLAND, the authority of 
which judgment has not been yet ſhaken. No man will deny, 
that if a particular eſtate for life had been limited to kim by his 
own act, and afterwards to © the uſe of his iſſue in tail, and for 
« default of fuch iſſue to his own right heirs,“ but that the re- 
verſion of that fee expectant upon the determination of the tail 
had been ſtill in him; for though he had departed with the fee, as 
Edward did to the truſtees in this caſe, yet he did not paſs away 
the reverſion, of that fee, for that was limited to his right heirs, 
Now if ſuch a limitation is not void for the reaſon abovemen- 
tioned, then ar neceſſarily create an uſe in him for life until 

ould happen, becauſe he could have no right heirs 
during his ownlife: and my LoxpCoke tells us it is the ſame thing 
where the eſtate is created by implication of law or by the a& of 
the party; for which way ſoever it be, an eſtate for life he had; 
and the contingeney never happening, he had by that means an eſ- 
tate tail in him which was barred by the ſecond fine. Agreeable 
to this was the opinion of my Loxp HATE in a later caſe of the 
ſame nature C; he held, that by the limitation to © his own right 
« heirs,” no new eſtate was raifed, but the reverſion of the old 
eſtate in fee was qualified in the feoffor or covenantor by operation 
of law, and made an eſtate for life in him to ſerve the 1 
theſe are his very words. 


! 

There was no judgment given in this caſe upon the firſt argu- 
ment; but THE CourT indined, that no eſtate for life did ariſe 
to Edward to ſupport the ſubſequent limitations; ſo that the fee 
— 9 executed in him, and by conſequence the fine no 
bar (6). N | 


(a) 1. Mod. 122. 

(5) & C. Carth. 274 fays, The 
Whole Court upon the firſt argument 
was clear in opimon, and 5. C. Holt, 731. 
it was adjudged without difficuky, 
that this was a contingent remaing.r, and 


ſoch as the heir ſhould take by purchaſe 
and not by diſtent ; and accordingly, by 
S. C. 1. Ld. Ray. 35. juD6MENT Was 
given for the plaintiff wif, &c. S. C. 
Comb, 313. .Fearne's Conting. Rem. 52, 
$7, 68, Prec. Chan. 438. 


Walter againſt Rumball. 
Hilary Term, 4. & 5. Will. & Mary. Roll 272. 


PEEAS before our lord THE KING and lady the queen at Ve- 

_ minſter, of the Term of St. Hilary, in the fourth and fifth year 
of the reign of the LORD W1iLLiam and LADY Mary now 
king and queen of England, &c. | 


SOUTHAMPTONSPIRE, 0 wit, —Pe it remembered that here- 
tofore, To WIr, on Saturday next after eight days of Saint Mar- 
tir, of the Term of Saint Michael, in the third year of the reign of 
the LoRD WILLIAM and LADY Mary now king and queen of 
England, &c. before the ſaid lord the king and lady the queen qt 
Weſiminſter came William Walter, clerk, by Richard Hill, his 

| | ans 6 
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attorney, and brought here into the court of the ſaid lord the king Warren 

and lady the queen then there, his certain bill againſt Zdmund _ 2r<t 

Rumball, in cuſtody of the marſhal, &c. of a plea of treſpaſs upon Nx. 

the caſe; and there are pledges of proſecuting, To WIr, John 

Doc and Richard Rae; which ſaid bill follows in theſe words, ro 

WIr, © SOUTHAMPTONSHIRE (to wit) William Walter, clerk, Declaration in 

« complains of Edmund Rumball, in the cuſtody of the marſhal of trove and con- 

« the marſbalſea of the lord the king and lady the queen, being ga, goods, and 

« before THE KING and QUEEN — for that (to wit), that chattels. 

« whereas the ſaid William, on the firſt day of November, in the 

« third year of the reign of the Loxy WiLLitam and Lapy 

« Mary now king queen of England, &c. at Andover, in 

« the cbunty aforeſaid, was poſſeſſed of the cattle, goods, and 

« chattels following, that is to ſay, of ſix ſwine, twelve pigs, three 

« cows, two bullocks, four horſes, one hundred and two 62 of 

« the price of one hundred pounds of lawful. money of England, 

« and of two ſtacks of hay, one ſtack of barley, one ſtack of peas, 

« and one ſtack of wheat, to the value of one hundred pounds of 

« lawful money of England,as of his own proper cattle, goods, and 

« chattels ; and being ſo poſſeſſed thereof, the ſaid William, af- 

« terwards, TO WIT, on the tenth day of November, in the third 

« year aboveſaid at Andover aforeſaid in the faid county, caſually 

« Joſt the cattle, goods, and chattels aforeſaid out of his hands and 

« poſſeſſion ; which ſaid cattle, goods, and chattels ſo loſt, after- 

« ward, on the day, year, and at the place laſt aboveſaid, came to 

« the hands and poſſeſſion of him the ſaid Edmund by finding: 

« nevertheleſs the ſaid * Edmund, knowing the cattle, goods, and ® | 386 ] 

« chattels aforeſaid to be the proper cattle, | and chattels of 

« him the ſaid F/i/l;am, and to him the ſaid Miiliam of right to 

« belong and appertain, but contriving and fraudulently intending 

« craftily and ſubtilly to deceive and defraud him the ſaid Miiliam 

“ in this behalf, hath not yet delivered the cattle, goods, and 

« chattels, aforeſaid to him the faid William (although often re- 

« queſted, &c.); but the faid Edmund afterwards, To wir, on 

« the twelfth day of November, in the third year aboveſaid, at 

« Andover aforeſaid, converted and diſpoſed of the faid cattle, 

« goods, and chattels, to his own proper uſe and profit: where- 

« upon the faid William faith that he is injured, and hath damage 

« to the value of two hundred pounds; and thereupon he brings 

« ſuit,” &c. 
AxD Now at this day, To wir, Monday next after eight days Imparlance 

of Saint Hilary in this fame Term, until which day the ſaid E4- 

mund had leave to imparl to the bill aforeſaid, and tnen to anſwer, 

&c. before the lord THE KINO and lady THE QUEEX at Ve- 

minſler COMETH as well the ſaid William by his attorney afore- 

4 as the ſaid Edmund by Henry Curle his attorney; and the 

ſaid Edmund defends the force and injury when, *&c. and faith that « Not guilty” 

he is not guilty thereof; and of this he puts himſelf upon the coun- pleaded. 

try; and the ſaid William thereupon likewiſe, &c. THEREFORE 

let a jury thereof come before the lord THE KING and tac lady THE 

| ; QUEENS 
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Wala QUEEN at Weftminfter, on Mo next after eight days of the 

«gainſt Parification of — Bre Jus and Ne &c. to 

: RUMBALE. take cognizance, &c. becauſe as well, &c. The fame day is given 
to the parties aforeſaid there, &c. AFTERWARDS the proceſs be- 

tween the parties aforeſaid is thereupon continued of the plea afore- 

ſaid by reſpiting the jury thereof between them, before the lord 

THE KING and the lady THE QUEEN at H:ftminfter, until Weg. 

neſday next after fifteen days of Eafter thence next following, unleſt 

the Juſtices of the lord THE KING and lady THE QUEEN aſſigned 

to take the aflizes in the county aforeſaid, ſhall before come 

on Tueſday the eleventh day of April at the Caftle of Wincheſter, 

in the county aforeſaid, by form of the ſtatute, &c. come for 

want of jurors, &. AT WHICH DAY before the lord THE Kix 

and lady THE QUEEN at We/tminſter, come the parties aforeſaid 

by their ſaid attornies, and the faid Juſtices of the faid lord rut 

KING and lady THE QUEEN before whom, &c. ſent here their re- 

cord before them had in theſe words, ro Wir, „ Afterwards on 

« the day and at the place within contained before WILLIAM 

„ DoLBEN, Knight, one of the Juſtices of the lord THE King 

« and lady THE QUEEX aſſigned to hold pleas befqre THE K1NG 

« and QUEEN themſelves, and Joux PowELL, Knight, one of the 

« Juſtices of the faid lord THE KING and lady THE QUEEN of the 

« bench, Juſtices of the ſaid lord THE K1NG and lady THE QUEEN 

* [ 387 ] © * aſſigned to take the aſſizes in the county of Southampton by 

« form of the ſtatute, &c. comes. the within- named Hilliam 

« Walter, clerk, by his attorney within contained, and the within 

« named Edmund Rumball, although ſolemnly called, did not come, 

« but made default.” THEREFORE * . whereof mention is 

within made is taken againſt him by default; and the jurors of that 

jury being called, ſome of them, To wir, Jahn Hale, Francis 

Kent, Oc. (gt _— ) came _ yr rnd yr jury: and 

4 cum. decauſe the the jurors e ſame jury did not appear, 
. ˙maA e 

ſaid, being choſen for this purpoſe at the requeſt of him the ſaid 

Villiam Malter, and by the command of the Juſtices aforeſaid, 

are newly appointed, whoſe names are affiled in the panel within 

written according to the form of. the ſtatute in ſuch caſe lately 

made and provided: AND THE JURORS fo newly appointed, that 

is to fay, Richard Hawes and Joſeph Watts, being called likewiſe 

come, who being choſen, tried, and ſworn to ſpeak the truth con- 

cerning the matters within contained, together with the other ju- 
* before impanelled and ſworn to this purpoſe, ſay 

ser cat. vrt - upon their oath, THAT one 2 Smith, eig. on the ſixteenth day of 
dier. Aober, in the twenty- eighth year of the reign of the lord CHarLEs 
rut SECOND late king of England, &c. was ſeiſed in his demeſne 

Seifin in fee. as of fee of and in one barn and two hundred acres of land with 
the appurtenances lying and being in the foreſt of Chute, one part 
thereof being within "Do hundred of K:rnnerſley, in the county of 
Fitts, and the other part thereof within the hundred of Andover 
IWithout, in the county of Southampton; and being ſo ſeiſed thereof, 
afterwards, 
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afterwards, To wir, on the ſeventeenth day of October in that WIV 
fame year, dy his certain indenture ſealed with his ſeal, and to the . 4#4iv* 
jury now ſhewn here in evidence, bearing date the ſame ſixteenth . 
day of October, de miſed the tenements aforeſaid with the appurte- Anddemiſedthe 
nances to one William Walter, the father of the faid William P**"i(*s by in- 
Malter, the now plaintiff, for the term of twenty-one years from bras 5 
thence next 222 and fully to be. complete and ended; yield- 
ing and paying therefore during the ſame term to the ſaid John 
Smith, his heirs and aſſigns, the yearly rent of forty · three pounds 
and ten ſhillings of lawful money of England, yearly and every 

at the Feaſt of the Annunciation of the Blefſed Virgin Mary 
and Saint Michael the Archangel by equal portions ; and that 
virtue of the ſaid demiſe the faid Milliam Walter the father Z Lefſce entered 
terwards, ro WIT, the ſame day and year entered and was poſ- g. PE 
ſeſſed thereof for and during the term aforeſaid, the reverſion thereof  * 
to the ſaid John Smith then and yet belonging; and that forty · ſix 
pounds eight pence of the rent aforeſaid, on the twenty-firſt 
day of October, in the year of our Lord one thouſand fix hun- [ 388 ] 
dred and ninety-one were in arrear and unpaid to the ſaid Jabn , 
Smith, for which the ſaid Edmund Rumball, on the faid twenty- "> 
firſt day of Octaber, by the command and order of one Henry Gar- And the defen- 
nons, then and continually afterwards until this time being bailiff dant, by oda 
of the faid Jahn Smith, he the faid John Smith being then and bnd, ur- 
continually afterwards until this time in parts beyond the ſeas, diſ- 1andlor4 being 
trained the cattle, goods, and chattels within ſpecified in the de- beyond the ſeas) 
claration within-written, then being the cattle, goods, and chat- %iftrained for 
tels of him the faid William Walter the now plaintiff, being then wo Eo ca 
lruant et couchant upon the ſaid demiſed premiſes, that is to ſay, — bn wo 
one part thereof upon that part of the ſaid demiſed premiſes which hundreds. 
lies within the ſaid hundred of Kinnerfley, in the county of Wilts, 
and the other part thereof upon the other part of the ſaid demiſed 
premiſes which lies within the ſaid hundred of Andover Without, 
in the county of Southampton, for the rent aforeſaid, ſo being in 
arrear: and the ſame day and year gave notice thereof, and of the 
cauſe of the ſaid diſtreſs to him the ſaid M illiam, according to the 
form of the ſtatute in ſuch caſe lately made and provided, entitled, 
« An act for enabling the ſale of goods diſtrained for rent in caſe The ftrtore of 
“ the rent be not paid in a reaſonable term.” AND THE SAID 2. Will. & Mas 
JURORS upon their oath aforeſaid barter BY, that at any time after ee. 5: 
the diſtreſs aforeſaid, the ſaid William Walter, the now plaintif, 
hath not brought or proſecuted any writ to REPLEVY the cattle, y,ceojevin fued 

and chattels aforeſaid ; wherefore after five days had been our. 
elapſed and expired aiter the ſaid notice to him the ſaid FUiam, Te ges 
and before the exhibiting the bill of him the ſaid Milliam, To wir, expired. 2 
on the ſecond day of November, in the year of our Lord one thou- 
fand ſix hundred and ninety- one aboveſaid, the ſaid Edmund Rum- 3 
ball, together with the conſtable of the hundred of Kinnerfey afore- 
ſaid for the time then being, cauſed the cattle, goods, and chat- 
tels within nentioned in the declaration aforeſaid, within the hun- 
dred of Linnerſley aforeſaid, to be appraiſed by two appraiſers, And afterwards 
ſworn within that hundred to appraiſe the ſame truly according to fold: 
the 
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Warn beſt of their underſtanding, by the conſtable of the fame h 
| — of Kinnerſfley, in * em of the conſtable of Andover Without 
ert. aforeſaid; and that the ſaid appraiſement of the cattle, 
and chattels aforeſaid, and before the exhibiting the bill of him 
The goods were the ſaid William Malter, the ſaid Edmund Rumball ſold a certain 


AI harem, erect of the cattle goods, and chattels aforeſaid to certain per- 


unknown to the _ aforeſaid. But the faid jurors upon 
their faid oath further ſay, that the faid cattle, and 
® [ 389 ] fo fold, were not of the value of the rent aforeſaid, fo being * in 
arrear as aforefaid, nor were fold for the value of that rent fo bei 
in arrear : and the jurors aforeſaid upon their oath aforeſaid fur. 
— that the cattle, goods, and chattels aforeſaid were ap. 
5 praiſed in manner aforeſaid, and not otherwiſe or in any other 
And the refidue manner ; and that the faid Edmund Rumbal! took and carried away 
wniols yet cat the reſt of the ſaid cattle, goods, and chattels not ſold after the ap- 
tody. © praiſement aforeſaid, to be fold when there ſhould be an opportu- 
| nity, and yet detains in his cuſtody thoſe cattle, goods, and chat- 
tels: Bur WHETHER upon the whole matter aforeſaid, by the 
jurors aforeſaid in manner and form aforeſaid found, the faid 
Edmund Rumball be GuitTy of the premiſes within laid to his 
charge by the ſaid declaration, the jurors are wholly ignorant, and 
pray thereupon the advice of the Court of the lord THE KINO and 
y THE QUEEN now here: AND IF upon the ſaid matter it ſhall 
ſeem to the Court here that the ſaid Edmund Rumball be guilty 
of the premiſes within laid to his charge by the faid declaration, 
then the faid jurors ſay upon their oath, Dat the faid Edmund 
Rumball is guilty thereof, as the faid William Malter within thereof 
complains againft him; and then they aſſeſs the damages of him 
the faid William Walter by occaſion thereof, beſides his coſts and 
charges by him laid out about his ſuit in this behalf, to eighty- 
fix pounds, and for thoſe cofts and charges to forty ſhillings : Axpo 
IF upon the whole matter aforeſaid, by the jurors aforeſaid in 
manner arid form aforefaid found, it ſhall ſeem to the Court here 
that the ſaid Edmund Rumball is xo r GUILTY of the premiſes 
within laid to his charge by the declaration aforefaid, then the ſaid 
jurors upon their faid oath ſay, that the faid Edmund Rumball is 
not guilty of the premiſes within laid to his charge by the decla- 
ration aforefaid, as the faid Edmund Rumball within in pleading 
*\ 290 ] thereupon hath alledged. And becauſe, &c. , 


Caſe 144. Dk Walter againſt Rumball. | 
If a diſtreſs be ROVER. U not guilty pleaded, a ſpecial verdict was 
made of catle © found, that John Smith, e/q. was ſeiſed in fee of a barn, and 

rears of to hundred acres of land in the foreſt of Chute, whereof part was 


rent on land 


lying within different hundreds, the conſtable of the hundred where the diftreſs was driven and im- 


pounded is the proper officer to ſwear the appraiſers under the ſtatute 2. Mill. & Mary, c. 5. ; 

a ſale by the diſtrainor or his bailiff, though neither ſheriff, under - ſheriff, or conftable be preſent at 
the ſale, for the price at which they were appraiſed, is good ; ſor it ſhall be intended the beſt price un- 
leſs the contrary appear ; and if the goods diſtrained be not the proper goods of the tenant, the owner 
cannot bring an action of trever to recover them back, if the diftrainor gave bim notice of the diſtreſs 


* five days before the ſale, for he might have replevied them ; but if the tenant had replevied them, notice 


to the owner would not have been ſufficient.—S. C. 12. Mod. 56. S. C. Salk. 247. 8. C. Cord, 
336. 8. C. 1. Ed. Ray. 33. 8. C. Ray. Ent. 108. Ld. Ray. 1424. 1. Burr. 330. 3. Com. 


Dig. * Diſtreſs,” (T. .). 6. Cem. Dig, ** Treſpals” (E. .). 2. Bac. Abr. 124 Bull, N. F. 3 


q 
71 
Sy 
n 
n 
n 
$ 
| 
; 


S 


Hilary Term, 6. William & Mary, In B. R. | 
in the hundred of Kinnerſley, in FFilthire, and the other part 
within the hundred of Andover, in Hampſhire; that, being fo 
ſeiſed, on the ſeventeenth of October in the twenty-eighth year of 
the reign of King Charles the Second, he did demiſe the — to 
William Walter the father of the plaintiff for twenty-one years, 
under the yearly rent of forty-three pounds ten ſhillings ; that 
by virtue of that demiſe the ſaid Wale 7 
pounds and eight-pence was in arrear for rent; that the def 


dant, by the order of the bailiff or ſteward of Mr. Smith who —_ a 


nd ſea; diſtrained the goods in the declaration, for rent, &c. 
being levant et couchant upon the lands demiſed (a) ; that part 
thereof was within the hundred of Xinner/ley, and the other part 


within the hundred of Andover ; that the defendant gave notice of 
the diſtreſs made by him, and that the plaintiff did not replevy 


the goods; that five days after ſuch notice, the defendant wi 


tte conftable of the hundred of Xinnerfley, and in the preſence of 
the conſtable of the hundred of Andover, cauſed the goods fo diſ- 


trained as aforefaid to be appraiſed by two perſons ſworn for that 
purpoſe by the conſtable of the hundred of K:innerfley, and in the 


preſence of the conſtable of the hundred of Andover ; that after the 


appraiſement the defendant fold ſome part, but not to the value of 
the rent in arrear; that he carried away ſuch goods, which re- 
mained unfold, in order to fell them when he ſhould have an op- 
portunity ; and ſo made a general concluſion. cel 

Thoſe who argued for the plaintiff took ſeveral exceptions to 
the verdict. a 


Fixsx, That it was not found that the goods were ſold with 


the concurrence of the ſheriff or conſtable, which they ſaid was 
contrary to the ſtatute of 2. 7. & Mary, c. 5.; for by that ſta- 
tute they are required to be preſent as well at the fale as the appraiſe- 
nent; the reaſon is, becauſe if there ſhould be any overplus, it muſt 
be left in their hands, 


* SECONDLY, That it is not found that the goods were fold 
for the beft price which could be gotten for the ſame, and if ſold at 
an under rate, ſuch ſale ſhall not conclude the party. 


Tin v, That it is not found the defendant had any direction 


to fell the goods ; it is only ſaid that he took them by the authority 
of the landlord, who al be intended the party diſtraining, and 
he might have kept them ſtill as a diſtreſs. 


But theſe things were not much inſiſted on; the material ex- 
ceptions were, | 


(a) And now by 11. Geo, 2. c. 19. © ing to all or any part of the premiſes 
(. 8, © Every leſſes or landlord, his ſtew= © demiſedor holden, ax» At 50 all forty 
ard, bailiff, receiver, or other perſon * of corn and graſs, hops, roots, fruits, 
* im; owered by him, may take, as a diſ- * pulſe, or other product whatloever, 
« tr fs for arrears of rent, any cattle or © growing on any part of the eſtates de- 
* ſock of the tenant, feeding or depaſ- © miſed or holden, &. And fee Wale 
< ruring upon any common äppendant lace v. King, 1. H. BL Rep. 5. 

+ or appurtenant, or any ways belong- 
Vol. IV, Aa F QURTHLY) 


er entered; that forty-ſix. 


WaLTri 
* 
UMBALL, 
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RuniBaLlt, 


See the caſe of cc after ſuch diſtreſs taken, and notice thereof ( 
Walleacew K ng, ©« 
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FourTHLY, That it is not found that notice was left at the moſt 
notorious place of the premiſes ; but only that it was given to the 
_ plaintiff himſelf, who was owner of the goods, when it ſhould 


have been given to the tenant of the lands, by the expreſs words of 
the act. | 


FiFTHLY, That he has not cauſed the goods to be appraiſed 
purſuant to the ſtatute. f 


As to THE FOURTH POINT, if the ſtatute were out of the 
here is enough found to make the defendant guilty ; for, at the 
common law, no man was to be.diveſted of his property but by 
the judgment of his peers by the law of the land. It is true, this 
ſtatute has made ſome alteration of the common law; but if 


the authority thereby given be not purſued, or if the 
_ abuſe ſuch power which the act inveſts him withal, he is 1 


paſſer ab initio. It is like the caſe where a defendant as bailiff of a 
manor, to which waifs and eſtrays belonged, juſtified the takin 

of a gelding as an eſtray, which he kept till the plaintiff — 
him; and the replication was, that before the reſeizure the defendant 


worked the gelding; and upon a demurrer he had judgment (a); 


for it is an abuſe to work an eſtray, becauſe the defendant had it 


only by authority of law, and the abuſe thereof makes him a treſ- 


paſſer ab initio. But becauſe this caſe will depend upon the con- 
ſtruction of the ſtatute, it is neceſſary to conſider the words, viz. 


It requires that where goods are diſtrained for rent, © and the 


« tenant or owner of the goods ſhall not _— five days next 
ith the cauſe of 


NAIL Bape uch taking) left at the chief manſion-houſe, or other maſt no- 


thy; 
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torious place on the premiſes charged with the rent ſo diſtrained 
« for, replevy the ſame with ſufficient ſecurity to be given to the 
« ſheriff according to law, that then, after ſuch diſtreſs and no- 


« tice as aforeſaid, * and expiration of the faid five days, the per- 


« fon diſtraĩning ſhall and may with the ſheriff, or under-ſheriff 
« of the county, or with the conſtable of the hundred, pariſh, or 


% place where ſuch diſtreſs ſhall be taken (ho are required to 


« be aiding and aſſiſting therein), cauſe the goods to be appraiſed 
« by two ſworn appraiſers (whom ſuch ſheriff, under-ſheriff, or 
« conſtable ure impowered to ſwear) to appraiſe the ſame truly 
« according to the beſt of their underſtandings ; and after ſuch 
« appraiiement fall and may lawfully ſell the goods and chattels 
« ſo diſtrained for the beſt price can be gotten for the fame, to- 
« ward ſctisfaction of the rent and charges of ſuch diſtreſs, ap- 
«' praĩſement, and ſale, leaving the 8 (if any) in the hands 
« of the ſaid ſheriff, under- ſheriff, or conſtable, for the owner's 


uſe.“ Now the defendant has not purſued the authority given 


by this clauſe eitner within the words or meaning thereof; and 
though it be a remedial law, yet conſidering the hard methods it 
preſcribes, it ought to be taken as a penal law, and fo to be con- 


| () Cro. Jac. 156. 8. Co. 146, 


ſtrued 


EE EO Ä T r 
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ſicued very ſtrictiy: that the defendant has not purſued the au- 
thority given, appears thus, viz. It is found that the goods be- 
longed to the plaintiff, and that notice was given to him cr the diſ- 
treſs, when by the expreſs words of the a& it ought to have been 
given to the © tenant of the lands,” for otherwiſe the defign of 
this law is not ſatisſied, becauſe the tenant of the lands might have 
paid the rent, and ſaved the goods; and if not he might have re- 
prope them; and it is not found that he refuſed to replevy them 


Warraa 
againſt 
RumBALL. 


this circumſtance is not purſued, That a bare poſſeſſion with. 10. Mod, 252 
out a property will entitle one to a replevin, will not be denied; * Mod. 383. 


for it is frequent in our books, that treſpaſs will lie for him in 
whoſe poſſeſſion agiſtments are, ye any one who ſhall take 
them away (a). It is true, the 


mentions the owner” who 10. Mod. 266. 


has a ſpecial property as well as © the tenant” who has a ge- Id. Rz. 923- 


neral property in the goods; but it ſeems” plain, that upon the 
frame and conſtruction of this clauſe the perſon who has the ge- 
neral property ought to have notice of the diſtreſs, becauſe, as it 
has been obſerved, he might have replevied ; and ſince no man 
can diſcharge the duty ſo well as the tenant, therefore he ought to 
have the firſt notice of the diſtreſs: he is likewiſe to be conſidered 
in the conſequence of this caſe ; for if his cattle be taken away, 
he cannot cultivate the land.” | 


FiFTH PoINT. He has not cauſed the goods to be appraiſed 
purſuant to the ſtatute; becauſe _ authority is given to the 
perſon diſtraining and & to the ſheriff, under-ſheriff, and conſtable 
« of the hundred, &c.” where the diſtreſs is taken, to ſee the goods 


1091. 1568. 
Prec. Chan. 7. 


appraiſed: now if * the appraiſement was without them, or the #® [ 393 ] 


appraiſers not ſworn, or if {worn but not by a proper officer, all is 
void. And as to that the diſtreſs was taken in two hundreds, and 
the appraiſement by perſons ſworn by one conſtable and not of that 
hundred where part of the diſtreſs was taken ; now the ſtatute re- 


quires the conſtable of the hundred where the goods were taken 


to ſee them appraiſed ; ſo that both the conſtables of both hun- 
dreds had an authority over this diſtreſs, becauſe taken in two hun- 
dreds, and the conſtable of one hundred alone had no power over 
the gocds taken out ofhis hundred. If a man grant the manor of 
Dale in the county of Milis, and it extends as well into Berks as 
the other county, yet no more paſſes than what is in Wilts (5). 
The ſtatute of /Y:ftminfter the Second, c. 14. gives proceſs in an 
action of waſte againſt guardians, tenants in dower, &c. and enaCts, 
« That if the defendant do not appear upon the ſummons, attach- 
« ment, and diſtreſs, the ſheriff thall take with him twelve men, 
and go to the place waſted to enquire of the waſte; this can« 
no. be done by auy other perſon than the ſheriff, and it mult be 
done at the very place waſted, and no where elſe. So the ſtatute 


of Merton (c) enacts, „That where a man is diſſeiſed, and re- 


(a) Year Books 9. Hen. 4. pl. 23-3 (5) 2. Roll. Abr. 50. 
14. Henzg. pl. 28. 48. Edw. 3. pl. 20. (e) 20. Hen. 3. c. 5. 
Bro. Abr. title * Treſpaſs 68. 5 

| Aaz « covers 
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Watren „ covers in an affize of novel diſſeiſin, and is again diſſeiſed by the 
againſt former diſſeiſor, that there he may have a writ of rediſſe;fin di- 
Ruxtalle & rected to the ſheriff, commanding him, that aſfumptis tcum co- 
« ronatoribus he ſhall go to the land in perſon, &c.” The ſhe. 
riff took with him but one coroner, the other being fick ; and upon 
error to reverſe a judgment in red:ſſe;/in, it was reverſed (a) for 
that very reaſon, becauſe the authority given by the ſtatute was not 
ſtrictly purſued; and yet that was a remedial law. The diſtreſs in 
this cafe is in nature of an execution, and therefore being taken 
in ſeveral hundreds, the conſtables of both theſe hundreds ſhould 
have cauſed the appraiſement to be made. | 


E contra. The queſtions ariſe upon the conſtruction of 
- this ſtatute; the preamble whereof ſhews, that it was made for 
the benefit of the landlord, and not of the tenant, and therefore. 
notice to the perſon of the owner of the goods is ſufficient ; for. 
what reaſon can be given why it ſhould be left at the manſion- 
houſe, but that the owner might have notice by his tenant to 
replevy ; and it, could never be intended that notice ſhould be 
given to both, becauſe it is in the power of either of them to make 

*[ 394 Ja replevin. _ It is the owner of the goods that js principally con- 
cerned ; and therefore a perſonal notice to him is much better 
than to be left either at the dwelling-houſe or any other notorious 
place upon the lands from which the diſtreſs was taken. 


As to THE SECOND POINT, the act juſtifies the fale ; for it is 
not in tae nature of 4 penal law, and fo to be ſtrictly purſued, but 
it is a remedial law, and muſt be conſtrued acco to equity. 
It propoies a grievance, and then provides a remedy by — 4 
ment and ſale of goods, if not replevied within a certain time 
therein limited. This anpraiſement was made by the direction of 
one conſtable in the preſence of the other, and the concurrence of 
both or either of them ſeems not to be fo neceſſary in any thing 
relating to the appraiſement as to the giving the oath to the ap- 
praifers. The conſt able is a kaown officer in the law ; all which 
he is requires to do by this act may be done by parol, viz. he may 
give directions that the appraiſement may be duly made; and 
taerefore his preſence only is ſufficient, His affiſtance is for the 
benefit of the landlord, in order to prevent any breach of the 

ce; and for that reaſon this law ought to have the moſt 
avourable conſtruction that can be made. A ſmall matter will 
amount to an aiding or aſſiſting in a criminal matter (Y), but 
much ſmaller in a civil act, eſpecially where it is far the benefit of 
the party; and here the conſtables of both hundreds being preſent, 
and one adminiſtering tae oath in the preſcuce of the other, ſhews 
this was not only the conſent, but the act of both, for they both had 
authority to do it; and it is ſufficient if done by one, becauſe there 
was no neceility of adminiſtering two oaths. Neither is it mate- 
rial that the conilable of Andover was out of his hundred, becauſe 
he having a ſufficient authority given him by the ſtatute may exe- 


Z {@) 2, Bullt. 93 " (5) I, Hale P. C. 436. 
cute 
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eute it in any place ; and though he ſhould adminiſter an oath out Warren 

of the hundred, the Court will make a conſtruction of the ſtatute _ 2% 
fo as to give a remedy to the party, if no inconvenience is likely RUMBALL. 
to enſue. — THEX as to the driving of the cattle out of the hun- 7 
dred, it is but one diſtreſs, and- muſt be taken as ſuch ; and the 

driving, &c. is but the continuance of the taking (a). 


* CURIA. Notice to the owner is ſufficient ; if not, it is ſup- [ 395 } 
plied after a verdict by the words, juxta formam flatuti notitiam 
dedit, fc. It ſeems to be at the cleRtion of him who diſtrains to 

ive notice either to the tenant or to the owner of the 2 (5). 
Then as to the diſtreſs, though it was taken in two hundreds, they 
being contiguous, it is but one entire diſtreſs, eſpecially ſince it 3 S 
was taken at one and the ſame time, and for one entire rent; and it 1 

t to be put in one pound; and therefore the officer of the place 

where the diſtreſs was driven is the proper officer within this ſtatute. Latch, 62. 
In treſpaſs for taking of his cattle in D. the defendant juſtified for 
damage feaſant in his freehold in S. from whence he brought them 
to the pound in D. and traverſed that he took them there; this 
was adjudged repugnant (ci, becauſe the driving them to the 
pound in P. was only a continuance of the firſt taking. 


| Judgment was given for the defendant, 


(a) By 11, Geo. 2. . 19. f. 10. 
« It ſhall be lawful for any perſon law. 
« fully taking any diſtreſs for any kind 
& of rent, to impound, or otherwiſe to 
« ſecure, the diſtreſs ſo made, of what 
« nature or kind ſoever it may be, in 
«« ſuch place, or on ſuch part of the 
« premiſes chargeable with the rent, as 
% ſhall be moſt fit and convenient for 
« the impounding and ſecuring ſuch 
« diftreſs; and to appraiſe, ſei, and 
« diſpoſeof the ſame upon the premiſes, 
% in like manner, and under the like 


# directions and reſtraints, to all intents 


« and purpoſes, as any perſon taking a 
* diſtreſs tor rent may do of the pre- 
„ miſes by the 2. Will. & Mary, c. 5." 
But it is provided by ſet. 9 that 
% notice the place where the goods 
© and chattels ſo diſtrained ſhall be 
« lodged ſhall, within a week, be given 
« to the tenant, or left at his laſt place 
& of abode,” 
} Bull, N. P. 81. 

e} Sands v. Leigh, cited in the cafe 
of the Biſhop of Norwich v. Cornwallis, 
Latch, 59, 60. Reported Cro, Ela. 
667. | 


The King and Queen againſt Walcott. 


| Caſe x45. 
obn I alcdtt' to If the words 


A WRIT OF ERROR was brought by 


reverſe an attainder for a treaſon committed by Thomas M al- 2 vIvents com- 
burentur"* be 


cott his father. Many errors were affigned, this caſe depending „ted in 8 
ſeveral Terms in court; but the moſt material error was in the record of an 
j.dgment itſelf, v1z. © quod interiora ſua extra ventrem ſuuim ca- attaiader for 


« prantur,” omitting © ipſogue vipente comb urentur.“ — ; bers. 


aſſigned for this cauſe, the record cannot be amended, although the words are inſerted in the minutes 
of the clerk of the inditments.—-S. C. 2. Salk. 632, S. C. Comb. 369. 8. C. Cath, 348. 
S. C. 12. Mod. 9 5. S. C. Hoſt, 680. 8. C. 3. St. Tr. 600. S. C. 6. St. ir. Ap. 42. 8. C. Shown 
P. C. 127. Ante, 158. 1. Roll. Abr. 196. Jones, 420. 1. Salk. 47. 371. Show, C. P. 127. 
z. Selk. 106. 153. 134. 162. 200. 261. 8. Co. 157. Ld. Ray, 5653. 1. Com. Dig. 445: 
tra. 1026. Is Com. Dig. 66 Amendment” (2. C. 1.) , 


923 Theſe 
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Tu: Kixe Theſe words upon the firſt argument ſeemed very eſſential, and 

any i are ſeldom or never omitted in any of the precedents of judgments 

* — for treaſon. Thoſe. who claimed the eſtate under the king's gran 
perceiving this to be of ſome weight, did in another Term moye, 
that Mx. Taxxen, Clerk of the Indifments for London, might 
attend; which he did, and produced the record of the attainder of 
Ar. Walcettin court, and alſo the inditment upon which he was 
tried; and it appearing that thoſe words were amongſt the minutes 
taken by him, and indorſed on the indictment, 17 WAS PRAYED, 
that the omiſſion might be rectified, and the record amended by the 
minutes, 


0 [ 396 ] * But this was oppoſed by the Counſel on the other ſide, 
>... becauſe if theſe words ſhould be inſerted, there would be then two 
records; and it could not be a queſtion upon which of thoſe words 
this writ was brought, for certainly it muſt be upon the record 
entered at Jength, and ſettled by alvice of Counſel, and not upon 
/ theſe ſhort minutes taken by the clerk. In the fourteenth year of 
Charles the Firſt (a], A man was attainted of murder before the 
f / juſtices of afize ; he brought a writ of error, and affigned for 
| cauſe, that the record certified by the clerk of the aſſize was, 
\ that he was indicted before the Juſtices, &c. on the eightzenth of 
Aarch, and tried before the twentieth of the ſame month, which 
was an error in fact, becauſe it did not appear that there was any 
N continuance entered between thoſe days; and though it was only a 
miſpriſion in the clerk in tranſcribing the record, yet the Court 
wouid not ſuffer it to be amended, it being a criminal cafe. If 
there be an error in drawing-up the record, this court cannot amend 
it, but it muſt be done by that court where the judgment was 
given (Y). It is true, a record of the court of king's bench may 
be amended by another of the common pleas ; but the reaſon is, 
becauſe of diminution alledged (c), which cannot be to the ſeſſions 

of gao}-dclivery. | 
Tur xEcorD not being amended, it was thus argued for the 

plaintiff in the writ of error. 


The omiſſion of theſe words was in a neceſſary and not in a 
formal part of the judgment. But in criminal caf-s even matters 
of form are eſſential, and fo held in this court in the caſe of The 
King v. Tucker {d); and certainly if the law take care that the 
indictments ſhou!d be exact in form, a much greater care ought to 
be taken in the ſubſtantial parts of the judgment. Ever fince the 
reign of Henry the Seventh, in almoſt all the precedents, theſe 
words are in the judgment (e. There are ſome few cafes where 
they are omitted ( f ), but thoſe were either drawn up in haſte, or 
might be purpoſely left out, when the king's pardon was intended 
for the criminal. It is likewiſe true, that this is a treaſon at the 
common law, and that the ſtatute of 25. Ew. 3. c. 2. preſcribes no 

(a) 1. Rell. Abr. 196. (4) 1. Ld. Raym. 1. 

(5) Phillips v. Bury, 1. Show. 365, (e) Coke's Ent. 361. 

(c) . Roll. Abr. 209. 2. Roll, Rep. (f) 2+ Hawk. P. C. ch. 48. f. 3. 

471. 8. Co. 162, Poph. 102. Cre, * 
Jac. 628. Ne 
f form 
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form of a judgment in treaſon; but yet this judgment ſhall not be Tu. Kine 
conformable to thoſe at the common law before the reign of * n=. 
Henry the Seventh, becauſe all thoſe judgments were defective, and oy 
entered only in ſhort notes, which was the true reaſon of making 
the ſtatute of 29. Elia. c. * 2. to confirm all attainders of treaſon * [ 397 ] 
made before that time, which (as the ſtatute takes notice) ere 
« either defective by corruption, or negligent keeping the re- 
« cords,” The like may be faid of THE YEAR Book (a), 
which mentions only ſome ſhort notes of the judgments in treaſon: 
it is true; that of Hams Stafford is at length, but that book and 
Brook (b) in abridging of it are both miſtaken; for the roll is, that 
ante mortem corda ſcindantur. Judgments in treaſon, which is the 
higheſt offence that can be committed, ought to be certain and very 
exact; they were never yet diſcretionary, for that would be to 

ive the Judges a power to favour ſome, and pronounce more 

evere ſentences againſt others, which they never did, or will 
undertake to do ; they only are to give ſuch judgments which are 
directed by law. Some variances may be found both in my 
Lord Coke (c) and STAUNDFORD, Juſtice (4), in judgments of 
treaſon, but they differ ma in immaterial circumſtances, ſuch as 
drawing on a hurdle, Sc. but agree in all other parts; and where 
they are entered at length, theſe words are always inſerted. So that 
theſe words are neceſſary or not {e) ; if not neceſſary, then thoſe 
ju ts in which they are inſerted are all wrongful 5 but if ne- 

„then the omiſſion of them is ſhort of what is required by 

law, and by conſequence the judgment is erroneous. | 


E contra. Thoſe who argued for THE KING held, that draw- 
ing, hanging, and guartering, are the ſubſtantial parts of the judg- 
ment, and the other words are only in terrorem, and may be there- 
fore omitted; that the precedents of 2 in treaſon are 
various, viz. ſome things which have been actually done, as 
drawing on the hurdle, have been omitted in the judgment. In 
that Fs —— mentioned by my Lord Cate 2 &« quod ſecreta mem- 
« bra amputentur are left out, and yet thoſe words are neceſſary in 
the execution of the judgment itſelf. [diy Sr inſerted in the 
Judgment in Staundford ; Tue the Prince | 4 ales's Caſe does not 

ree either with my Lord Coke or Staun oy ; for the judgment 
there is only « combuſtus, &c.” but does not lay in conſpectuſus. In 
all the antient precedents theſe words are leftout (g), and with great 
reaſon-; for it is inconſiſtent in nature for a man to be living after 
his entrails are taken out of his body (þ). In 26. Car. Rot, 56. [ 398 1 
in the notes of the clerk of the peace of Middleſex, theſe words are 
omitted (i). So they are in Owen's Caſe (HY, where the Court 
recited the judgment at large. The ſtatute of 25. Edw. 3. c. 2. 

\ 


(a) 1. Hen. 7. pl. 24+ (J) 43- Iaſt. 210. 


(5) Bro. Abr. (g) See Fleta, lib. 1. cap. 16. 
(e) 3. Iaſt. 210, 211. Co, Ent. (5) 2. Int. 195. . 
361. 423. 699. | (i) See 31. Car. 3. Roll . and Roll 
3 Staund. P. C. 102. 343+ 
) Raſtal Eat, 413. (4) 


9124 enacta 


Tut Krns 
AND Quz ix 


Wacorr. 
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enacts what ſhall be treaſon ; yet that is declarative of the com- 
mon law, and mentions no expreſs form of a judgment for that 
offence ; fo that, notwithſtanding that act, the judgment in treaſon 
muſt be as it ſtood at the common law (a). If fo, there is no 
certain judgment for this crime found in any. of the ancient law- 
books; for they vary from the records, and differ from each other. 
If the judgment in Staundford (b) be law, which agrees with this, 
faving only in the omiſſion of theſe words, chen my Lord Coke (c) 
is miſtaken by leaving out that circumſtance of drawing upon a 
hurdle. From this it may be reaſonably collected, that he had 
ſeen all the records; and upon conſideration of the judgments it 
was his opinion, that they did and might differ in form according to 
the circumſtances of the caſe, But if either THE Year Book 
of 1. Hen. 7. pl. 24. or the abridgment of that caſe, is law, then 
Staurdford and my Lord Cote are both miſtaken ; the judgment 
there is at length; it is, © that he be ſent back to THE Town, 
« and put upon a hurdle, and drawn through Lenden to Tyburn, 
« and there hanged ; that his heart be cut out before he is dead; 
ec his head cut off; and his body divided into four parts, and leftto 
& the will ofthe king.” Now this judgment differs in many things 
from the judgment in my Lord Cote; for it is not faid, quad fu 

« pendatur per collum, nor < gu⁰j,ja yivus ad terram Mg vom 
nor 4 quad interiora ſua extra ventrem capiantur, pſogue vivente 


d comburentur.” It is true, the r in the Earl of Leic of 
Caſe {d )agrees with that in the Third Inflitute ; but in the fifth year 


of Richard the Second, a man was convicted before TRESIiIAN, 
Chief Juſtice, for conſpiring the death of the king, and the judg- 
ment was, guad viſcera de corpore ſua extrahantur, et igne 


« comburantur,” which might be after he was dead Neither 


have theſe words been in all the later precedents ; but if they had, 
it can be no objection in this caſe, becauſe this judgment is at the 
common law, and therefore to argue from modern precedents is 
not to the purpoſe. ®* Beſides, the greateſt part of theſe records 
vary from Staundford and my Lord Cole, and yet they ſtand good 
in law; and it cannot be ſhewed where the omiſſion cf theſe words 
was ever objected, much leis where an attainder-was ever reverſed 
for this reaſon. Therefore, if this judgment ſhould be erroneous 
for the cauſe now objected againſt it, many more may be reverſed 
for the omiſfion of more material circumſtances, n 


Cur1a. The attainder ought to be reverſed for the omiſſion 
of theſe words. As this is the greateſt crime, fo it deſerves the 
greateſt puniſhment ; and it feems very agreeable to natural 
juſtice that there ſhould be ſome proportion between them, Now 
though death is ultimum ſupplicium, yet that is the puniſhment 
for felony, which is an 6ffence of a leis nature; therefote treaſor 
ſnould be puniſhed not only cum ultimo ſupplicis, ſed cum aggrava- 
tiene fœnæ cor foralis, vel cuẽũgm parna que nulla aſperier (e, becauſe 


(a) 2. Hauk. P. C. ch. 48. ſ. 3. (4 
t) Stavnd. b. C. 102, - | (#) Smith's Commonwealth of En;- 
(% 3. loſt, you *-. 5 land, 245. =_ CA a 


it 
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jt is a crime committed againſt the body politic in the ref Tux Kiyg 
the king, who is the head of the 7 <4 and of whoſe ales va- A Quay 


tion the law takes fo great care, that it puniſhes the very inten- 
tion to commit treaſon againſt him (a); but no man can be guil 


at 
Wersen To 


of a felony without an act done. When the law of Broken 12, fig. d. 35 


points a particular judgment for an offence, it is not in the poxver 
of the Judges to alter it, either by any addition or diminution 49. 
It is true, there is no act of parliament, as has been obſerved, 
which appoints a formal judgment in high treaſon ; then it maſt 
be conſidered what judgment was direfted by the common law 
in ſuch caſes, and it will appear, that the precedents for above 
two hundred years have been uniform without the omiſſion of 
thoſe words, or ſome of the fame import. Theſe were mentioned: 
In the firſt year of Henry the Fourth, in the Earl of Huntingdan's 
Caſe (c), where it is, & that he be cut down alive, and his entrails 
«taken out of his body and burnt.” In Humphrey Stafford's Caſe, 
which is in the Year Book of Henry the Seventh (d), * quod 
« ante mortem cor ſcindatur ;”* and Broak (e), in abridging of that 
caſe, mentions the judgment more fully, viz. he tells us it was 
« quod ante mortem corda ſcindantur, which comprehends all the 
internal parts. The next attainder was of Edmund Bobun, Duke 
of Buckingham, in the thirteenth year of Henry the Eighth ; it is 
mentioned in Ste Chronicle (i, and the judgment is with theſe 


attainted; it is mentioned in my Lord Cole Entries (g), with 
theſe words. In the firſt year of Queen Mary, Robert Dudley 
was attainted ; it is pleaded in the Earl of Leice/ter's Caſe in the 
Commentaries (Y), with theſe words in that judgment. Then 
Jusrick STAUNDFORD, in his book of the Pleas of the Crawr: (i), 
which he wrote in the ſecond year of Queen Elizabeth, mentions a 
judgment in high treaſon with words which amount to the ſame 
ſenſe, viz. © that his entrails be burnt in his view.” It is ſo 
likewiſe inthe cafe of John Littleton, which happened in the forty- 
third year of Queen Elizabeth; it is pleaded in my Lord Coke's 
Entries (k) ; and fo is the judgment in his Third Inflitute (1). 
And then in the caſe of my Lord Stafford, which was in the thirty- 
third year of Charles the Second, it was debated what judgment 
ſhould be given againſt him; and a motion being made that he 
ſhould have judgment to be beheaded, ten of the Judges were 
conſulted, whether if any other judgment ſhould be given than what 
was uſual in fuch caſes, it would work an attainder of blood: and 
they were all of opinion that they could not take notice of any 


judgment in the king's courts but what was appointed by lawz 


and thereupon the lord high ſteward pronounced the ordinary 
judgment, viz, that his bowels ſhould be ripped up before his 


(a) Finch. Law, cap. 28. (z) Co. Ent. 699. 

(5) Fofter. 267. | (hb) Plowe. 385, 
fc) Ytar Book t. Hen. 4. pl. 2. (i) Staund. P. C. 182, 
(0 1. Hen. 2. lo. 20. (4) Co. Ent. 422, 423. 
(s) | () 3. Iaſt. 310. ä 


Sto 6 
Stowe, page 513 * 


words. In the third year of Edward tbe Sixth, Fobn Bury was # 
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fave and thrown in the fire (a). As to the objections and pre, 
cegents produced to maintain a contrary opinion, they may receive 


this anſwer : It is objected that this Judgment is not erroneous 


reaſon of this omiſſion, becauſe the wor 


Ss unt ad terram pro- 


flernatur”” are of the ſame ſenſe and ſignification; but I an- 


ſwer, that thoſe words are in all the precedents cited 


but would not have been ſufficient if the ſubſequent words, 


* rpſoque vivente comburentur,” had been left out. The caſe of 


David Prince of Wales has been objected, which happened in the 


ninth year of Edward the 1 'x It is mentioned by Fl:ta(b), that he 
« detractus, ſuſpenſus, decollatus, diſmembratus, et combuſtus fuit,” 
but does not fay © in conſpectu ſuo; to which I anſwer, This was 
a judgment in parliament, which differs from the uſual judgment 
not only in this, but in many other things, as may be {ſeen in 
Catton (c. here are twenty other judgments in treaſon be- 
fore the 25. Edw. F c. 2. in which theſe words are omitted; but 
it does not appear by THE Books for what ſpecies of treaſon 
thoſe attainders were. But thoſe judgments were not only defec- 
tive in this, but in many other parts thereof ; for it is not men- 
tianed in any of them where the quarters ſhall be diſpoſed, &c. 
So in thoſe judgments in the reign of K ichard the Second (d), and 
in Eaſter Term againſt Henry Roper ſe), there was the fame de- 
fe& ; and in the caſe of Zouch u. Mannor ( f ) it was defective in 
more particulars, V1z. © quod ſecreta membra amputentur et in 
« i gne ponantur, guad interiora extra ventrem capiantur, et in igne 


. « $onantur, et ibidem comburentur,” is all left out. So that theſe 


and all other precedents which can or may be produced before the 


reizn of Henry the Fourth, ſignify but little to prove theſe words 
may be omitted in treaſon for conſpiring the Jeath of the king, be- 


* 


cauſe in thoſe days they were very negligent in entering of judg- 


ments; and therefore, as has been obſerved, the ſtatute of 29. 
Eliz. c. 2. was made to confirm thoſe irregular and miſtaken 


entries. There may be ſome judgments of a later date produced 


wherein theſe words are left out, it may be in the latter end of 


the reign of king Charles the Second, but they were againſt Popiſb 
Recuſants, who had neither lands or goods to forfeit, and fo little 


care was likewiſe taken in entering of thoſe judgments.. The 


giving of judgment againſt malefaors is part of the conſtitution 
of the government, therefore it was ſomething extraordinary to 
affirm at THE BAR, that judgments in high treafon were diſcre- 
tionary, which indeed is only a ſofter word for arbitrary. If that 


. doctrine ſhould once paſs for law, then the Courts which give 


judgments might make new puniſhments as they . ſhould think 
more ſuitable to the crimes ; they night pronounce a Jewiſh 
judgment, that the offender ſhould be ſtoned to death; 


* or A 


Turkiſh judgment, © that he ſhould be ſtrangled ;” or a Roman 


(a) 3. State Trials, 213, 214. 3 (4) 21. Rick, 2. Roll 22. 
(6) Fleta, lib, 1. cap. 16. FP 
(5) Conton's Abr. 401. 2+ Inſt. 195. (t) 


Judgment, 
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judgment, © that he ſhould be murdered ;” or a French judgment, Tux Kive 
« that he ſhould be broken on the wheel ;” all which are contrary 4%» Wenn 
to the known laws of this realm. This being then an eſſential part way 
of the judgment ſettled and ſtated bythe common law of England, 8 
the omiſſion of theſe words makes it void. Like the common 
caſe of a judgment in an aſſumpſit for eight pounds damages and 

two-pence colts, the entry was thus, *« /. ID RO conf. eff &'c. quod [ 402 “J 
« (the plaintiff) recuperet damna ſua per jurat. &c. afſeſſ. ad acto 

« /;bras necnon 205. pro miſ. et cuſtagiis de incremento &c.” omitting 5 
the two- pence for coſts aſſeſſed by the jury, which is not helped or 

included by the increaſe, that is, by the act of the court ex cia, for 

which n the judgment is erroneous (a). LASTLY, This rea- 

ſon was added to the authorities before recited, viz. If this omiſſion 

in the moſt ſevere part of the judgment ſhall not be error, then 

thoſe judgments which have theſe words cannot be ſupported, be- 

cauſe a heavier puniſhment is by that means afflicted on the ſub- 

je& than is allowed dy law, may for that reaſon be reverſed. 

Therefore it muſt of neceſſity be, that thoſe words make a neceſ- 

ſary part of the judgment in high treaſon, and the omiſſion of 

them makes it erroneous. Neither is it impoſſible in nature, as 

has been objected, that ſuch a judgment ſhould be executed; for 

Colonel Harriſon, one of the regicides, was cut down alive, and 

after his entrails were taken out of his body he roſe up, and had 

ſtrength enough left to ſtrike the executioner. 


The judgment was reverſed ; which judgment of reverſal was Shower's Caſes 


afterwards affirmed in the houſe of lords. Tal. 129. 
(4) Yelv. 107. ; 
Hunt againſt Braines. Caſe 146. 
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R EPLEVIN for taking bona, catalla, et averia;z&c. Thedefen- in replevin, a 

dant made cognizance for the taking of averia only, for that conuſance for 
a rent-charge of a hundred pounds a-year was granted out of the Jnly one of the 
lands, &c. pzyable half-yearly at M:chaelmas and Lady-day ; that — 
thirty-three pounds parcel of fifty pounds for half- a- year's rent be- be taken ; or an 
ing behind and unpaid, he diftrained; and fo juſtifies the taking ; avowry for part 
inde petit judicium et retorn. averiorum bonorum et catallorum t balt-a-year's 


: rent, without 
predift. | ſewing the re- 


Upon a demurrer to this avowry, it was held to be inſufficient, ficue ſatisfied z 
becauſe he did not ſhew when the other ſeventeen pounds was is bad. 


paid to make up the half- year's rent. S. C. 12. Mod, 
Beſides, the action was brought for taking bona, catalla, et aueria, + a 2 

and the defendant avowed the taking of averia only, which is an org, Car. 106. 

anſwer only for the live cattle, and not for the whole. 5. — 5 | 
And for theſe reaſons the plaintiff had judgment. es — rav 


3. Mod. 330. 10. Mod. 70. 11. Mod. 203. 219. 12. Mod. 319. 352. Comy. 42. 123. 247· 
590. Ld, Ray. 155. 256. 317» 332+ 466. 504. 644+ 841. 1917+ 1100. 
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EASTER TERM, 
The Seventh of William the Third, 

1 

The King's Bench. | ret. 


Sir John Holt, Rat. Chief Fuſtice. 

Sir William Gregory, Kut. 

Sir Giles Eyres, Kut. F Juſtices. 

Sir Samuel Eyre, Kut. | 

Sir Edward Ward, Kut. Attorney General. 
Sir Thomas Trevor, Nit. Solicitor General. 


— TOI ono 
a *[493]Þ 
Williams, Executor of Melliſh, againſt C | 
g Under-ſheriff of Wilts. — may Cult 2496; 


HE PLAINTIFF, as executor to Melliß, brought an action x7 4. obtain 3 
on the caſe againſt the defendant for a falſe return, ſetting judgment and 
forth, that his teſtator in the fourth year of James the fue out a feri 

Second had recovered a judgment againſt one Smart for one hun- — 

dred and forty pounds, and that he ſued out a feffatum fieri wn — 


one pounds, and returned that he had levied only nineteen pounds for want of 
nineteen ſhillings, which he was ready to pay; and that he had ä 
more goods in his poſſeſſion, to the value of forty pounds, which maintain an ac- 


for this falſe return the plaintiff brought an action, and had a % ig the 
verdict. life-time of the 


And now it was moved in arreſt of judgment, that the plain» r 
tiff, as executor, could not maintain this action, becauſe it was 8 
149. 8. C. Comb. 264. 322. 8. C. 12. Mod, qr, 8. C. Holt, 30). S. C. 2. Lad. Ra 40. 
Moor, 349. 5. Co. 23. Cro. Car. 297. Gilb. E. R. 190. Ld. Ray. 437. 698. 733. 973+ 107. 
1, Vent. 30. 2. Sid. 48. 80. Raym. 77. 95. Cro. Eliz. 207. t. Stra. 60. 212. $76, 
Doug. 139. 6. Com. Dig.“ Retorn“ (F, 2.). . Bac. Abr. 166. 2. Bac. Abr. 355, 386. 446. 
2 perſonal 
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tort done to his teſtator, for which the executot 
have no remedy after his death. * In Hilary Term in the 


* [404] 


WiLttans 2 
Exacurtor CF could 


Mn, eighth year of Charles the Firft this was made a doubt in the caſe 
9 . Purflow v. Prince (a), ba Lon p RoLLE (65) in abridging 
Suzziry or of that caſe tells us, that the action would not lie (c). 

s F contra. It will not be denied, but that an action of debt will 
lie againſt a ſheriff for money levied by virtue of an execution, 
and not anſwered to the creditor j for though there be no actual 
contract between the ſheriff and the creditor, yet debt will lie 

12. Med. 310. upon 2 contract in law (4); becauſe when the money is levied, 


447+ 435- 494. the action ceaſes againſt the defendant, and is transferred to the 
604- ſheriff 0 if it _ not 3 of him, there would be 
a manifeſt injury to » It cannot be properly ſaid 
in this caſe, — there is any Auel wrong or 9 — the 
perſon of the teſtator; for if ſo, then moritur cum perſond; but 
it is an injury done to his perſonal eſtate, in which he is repreſented 
by his executor, and therefore he may maintain this action within 
the equity of the ſtatute 4. Edi. 3. c. 13. de bonts aſportatis in 
vit teftatoris, which gives him an action of treſpaſs for a wrong, 
done to his teſtator. An executor may have a replevin or detinue 
for taking of goods in the life-time of his teſtator Ce), becauſe 
the ll continues, and fo does the to his eſtate 
in this caſe, Therefore it has been held, that he may have a 
trover for any converſion in the life of the teſtator (//, and like- 
wiſe an eſcape upon meſne proceſs, becauſe the body of the priſoner 
- being a pledge for the debt, the executor might be otherwiſe with- 
out any remedy (g). So he may have debt againſt a pariſhioner 

on the ſtatute 1. Edw. 6. c. 13. for not ſetting out of tithes in the 
Wins. time of his teſtator, becauſe the ſtatute makes it a duty (H/. 
Therefore, though it be true that a perſonal action dies at common 

law with the perſon, yet, upon the equity of this ſtatute, a wrong 

done to his eſtate ſtill remains Ci). 


Judgment was given for the plaintiff niſi cauſa. 


(a) Cro. Car. 297. . 

(5) x. Roll. Abr. 913. 1 

Ic) Rotz ſays, that the plaintiff 
prayed judgment againſt himſelf, in or- 


Stra. 212+ 


{f } Wentworth's Off. of Ex. 98. 
Moor, 400. Cro, Elz. 377. Latch, 
168. 1. Lev. 193. 

(z) 1. Roll. Abr. 912. Cro. Car, 297. 


der to commence a new action for- his 


own expedition; for that it had been ob- 


jected that not returning the writ was a 
perſonal tort : but it does not appear 
that any judgment, or even opinion, 
was given in the caſe. 

(d) Hob. 206. 1. Ld. Ray. 40. 

(e] Noy, 87. Poph. 187, Latch, 
167%. Jones, 173%. 1. Sid, 82. Went» 
worth's Off. of Ex. 94. 


Latch, 168. Ld. Ray. 973. 

(6) 3. Sid. 88. 40% 1. Vent, 20. 
1. Salk. 314. 1. Com. Dig. $v0. 344- 

(i) See Latch. 168. 1. And. 243. 
Jones, 174. and the caſe of Hambly v. 
Trott, Cowp. 371. contra ; in which 
laſt caſe the diſtinction is ſettled between 
thoſe actions which do ſurvive and thoſe 
which do not. | 


Gibbons 


a 


r Se otu$dg oa dt %. - £o, Seed, FF 4  , & 


perſonal action againft an alien ami, Co. that he is under the protection of the 


Eaſter Term, 7. Will. 3. In B. R. 


| : 4 

Gibbons againft Pepper. | 148. 
A SSAULT AND BATTERY. The defendant pleaded, that he in e and 
was riding on a horſe in the highway, and that on a ſudden battery, a r1.5 a 
fright the horſe ſtarted and run upon the plaihtiff, who continued that the defen< 
in the way after he was called to go out, which was the Came tt horſe took 


. <p> fright and 
aſſault. * To this plea the plaintiff demurred. — 


It was moved in behalf of the defendant, that what he had ** is bad. 


pleaded was a ſufficient excuſe; for it was no negle& in him, 8. C. 2. Salk, | 


and the miſchief done was inevitable. It is like the caſe of Va- 3585 

ver v. Ward (a), where in treſpaſs, aſſault, and battery, the de- 5 > 4. 
fendant pleaded, chat he was a trained ſoldier, and that he and the leb. 138. 
plaintiff were under one captain, and in muſtering he diſchar ged Stites, 72. 

his gun, which caſualiter, et per infortunium, et contra voluntatem "+ Vent. 295. 
uam, did hurt the plaintiff; and it was there held, that if the de- va 3 ow; 
fendant had pleaded that he could not have avoided it, or that the D 3 
plaintiff had run acroſs the gun when it was diſcharging, or had 3. Keb. 65. 
ſet forth the circumſtances ſo that it might appear to the Court: to Lutw. go. 

be inevitable, that ſuch a plea had been a ſufficient juſtification, Ld. Ray. 125. 


to be @ battery in the rider. — Dig. 
The plaintiff had judgment. 2. Bac. Abr- 53. 


() Hob. 134. Moor, 864. Roll. Abr. 548. 


Derrier againſt Arnaud. Caſe 149, 
Hilary Term, 6. Will. & Mary, Roll 416. 


JNDEBITATUS, ASSUMPSIT. The defendant pleaded that A plea of alis- 
the plaintiff was alienigena in regno Franciæ ſub ligeantid ad- *« is good, al- 


verſarii (b domini regis, &c, oriundus. — — 


Upon a demurrer exception was taken to this plea, becauſe it: d era li- 
is not a direct affirmative that the plaintiff was alienigena; it; - 


ſhould have been natus, and not oriundus. Ante, 285. 
Cux1a. Ina real action the word © alienigena had been well 228 


enough. | 1. Show. 349. 
But ſome doubt being made whether it was ſo in this caſe, a Bs. Abr. 
farther day was taken to conſider of it; and afterwards, ſom e + 

precedents being cited out of Rafal (c), where the word © na- 
« tus" was ſupplied by © oriundus,” the plea was held good. 


(% Alienage cannot be pleaded in a 1082. although the plaintiff may reply 


Lit. 129. and therefore it muſt be ſhewn king, 1. Salk. 46. Foſt. 221. Co. 

that the plaintiff is an alien enemy, Andr. Lit. 129. 

76. for this ſhall not be preſumed, Stra. (c) Raft, Ent, 252, 605- : 
| St. Leger 
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* St: Leger againft Pope: 
Aichatlmas Term, g. Will. & Mary, Roll 3375 


A Gechration Deus REX et DONNA REGINA mandaverunt dilefiy 
in abt en Iz deli ſuo GroRGIo TREBY militi, Capita!. Juſtic. ſuo de 
wager concelt” ban to, breve ſuum clauſum in hac verba, viz. ES. .4; 


playing the  (uLtELmvs of Maria, &c. Reſpons. Gxoron Tatzy 
_ 9 mili tis Capital. Fuftic. infranaminat. rerordum et proceſſum logue- 
which ster 1& unde infra fit mentis cum omnibus ea tangen. coram domino 
praying ger of regt et domina regina ubicunguc, &c. ad diem infracontent. mito in 
the wrottes us dum recordo buic brevi anner. prout interms mibi præeipitur 
— Fi GEORG. — ary irrotulat. apud W:fim. coram GOR 
the e e 16. 1 EIVY milite et ſocits furs e. domm regis et dominæ regine 
Car. 2. c. 7. in de dance de ter mins Sancti Michaelis anno regni domini et domine_ 
bar ; and ma W ILLIEL M1 & Martz Dei gratia, c. quinto, rot. 337. 

ny FF MiDDLESEX ff. JoOHANNES ST. LEGER mnuper de parochia 
ment was given SAKCTI MARTINIIN CAMPIS in com. pr ad. armiger. alias diftus 
. 125-9 3 JoHx Sr. LEGER of DONOCALE eſq. ſummonitus fuit ad reſpon- 

5 te. 4er ud. ROGERO POBE or. de placito quod reddat ei centum et ſeptem 
een the de- lib ras et decem ſolides ques ei debet et injuſfte detinet, & c. Et unde idem 

ane ad ROGERUS per JOHANNEM OLIVER attorn. ſuum dicit quod cum 
the i, predict. JOHANNES ST. LEGER ef RoGERUs POPE eaves die 
— Julii anno dom. millefimo ſexcente/imo nonageſimo primo apud parach. 
SaxcT. MAarTiNI IN Camels in comitatu MIDDLESEX la- 

trunculis lujer. ad ludum ANGLICE voc. back-gammon cumg. ad 

ludum illum pred. RoGERUs adtunc et ibidem uno jattu jecit qua- 

tuor ſuper unam aleam et quatuor ſuper alteram altam ANGLICE 

threw twofours cumque ſuperinde pred. RoGERVUS adtunc et ibidem 

 zetigtt et paulatim movebat duos latrunculorum ſuorum ANGL. two 

of his table- men fed non amovebat illos a flatione ſua ANGLICE 

from the point they ſtood on cumgue ſuperinde adtunc et ibidem 

© ignore certat. fuit ANGLICE a wager was laid inter prædidt. Jo- 

" HANNEM ST. LEGER et prefat. ROGERUM modo ſequenti videlt. 

guad pred. ROGERUS ſolveret præfat. JOHANNI ST. LEGER 

- centum et quinquaginta meminos auress ANGLICE vocat. guineas fi 

prefat. RoGervs tenebatur jure luſus iilius amovere ANGLICE to 
Flay duos lætrunculos ilics quos ita movit ; quodęur pred. Jon ANNES 

ST. LEGER ſolverct prafat. ROGERO centum nummos aur cos 

ved. RoGERUS nen tenebatur jute luſus illius amovere ANGLICE 
tv play dos latrumculos illos quos ita movit. Et ræd. Jou AxxEs Sr. 
Lxosx et Rocexvs adtunc et ibidem pro deter minatione pignora- 
ſtinis illius Ax Lie of that wager peſucr. ſe ſuper judictum atri- 
ch ANGLICE of the groom-porter of England cumgue pred. 
JoHayNes Sr. LEGER eiſdem die et anno ſuprad. apud paroch. 
fred. per ſcriptum ſuum ſigillo ſuo figillat. curiaque dicli domini re- 
Fis et daminæ reginæ nuuc hic 2 cujus dat. oft eiſdem die et auns 
<12novit pignoratione præd. Ax cles the ſaid wager et pred. 
JouaxxEs ST. LzGER per idem ſcriptum obligevit ſeipſum folvere 
prafat. RocERO Por vel erdini ſus centum nummos OO, 
9 - NGL, 
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ANGLAICE wocat guincas, quando atrienſis ANGLICE ſo ſoon as the 
oom -porter adjudicaret ANGLICE ſhould give his judgment 
in caſu ill fi accideret quod judicium lid foret contra pred. Jo- 
HANNEM ST. LEGER. Et idem RoGERUs in fact. dicit quod poſtea 
poſt I very ſcripti pred. et ante impetrationem brevis originalis 
red. ROGER in curia hie, ſcilt. 31 die Fulit anno domini 1691 /u- 
prad elo, quidam THOMAS NEALE armiger. tempore confectionis 
ſeripti dil. et diu antea et abinde adbuc exiſlen. atrienſis Ax- 


Sr. Lest 
act” 
For E. 


GLICE the gtoom porter of England in caſu pred. adiudicavit 


contra pred. Jou ANNEM ST. LEGER, {cilt. quod pred. Roc kx us 
non tenchatur j are luſus ill:us amovere, ANGLICE to play, dues la- 
trunculos los quos ita moviſſet niſi moviſſet illos a ſtatione ſua, AN- 
GLICE off from the point; quedg. centum nummi aurei, ANGLICE 
vocat. guineas, tempore confettionts ſcripti præd. et diu antea fuer, 
et adhuc exiftunt valoris prediftarum centum et ſeptem librarum et 
decem ſolidorum ; ſcilt. apud parochiam pred. in com. pred. ; unde 
træd. TOHANNES ST. LEGER adtunc et ibidem habuit notitiam; 
pred. tamen JOHANNES ST. LEGER licet ſæpius reguiſit. pred. 
centum et ſeptem libras et decem ſolidos eidem RoGERO non reddidit, 
fed ill. ei bucuſque reddere omnino contradixit, et adhuc contradicit ; 
unde dicit quod deterioratus eſt et damnum habet ad valentiam 40l.; 
et inde producit ſectam, &c. — 


Et pr æd. JohANNES, per EDMUNDUM HUGBERFEILD attorn. 
ſuum, venit tt defendit vim et injuriam quando, Ec. Et petit auditum 
ſcripti pred. et ei legitur in hæc ver ba . 1 Joux ST. Lecer of 
« Donocale Eſg. do own that have betted with Lieutenant Colonel 
* Roger Pope one hundred guineas * againſt an hundred and fif- 
© ty, concerning a diſpute ariſing on the manner of playing a 
caſt at backgammon, which is ſtated and ſigned by us both 
and Capt in Francis Chantrel, and referred to the decifion of 


_ 


* oblige myſeli on the word and honour of a gentleman, to 
„ pay unto the ſaid Roger 1 5 or his order, or whom he ap- 
« points to receive it, one hundred guineas ſo ſoon as the 
% groom porter gives his judgment on the caſe, if it ſo 
* happen that the judgment be againſt me. The queſtion 
© to the groom porter 1s ſtated under the 1-tters of 4. B. and 
*® C.; Jobs St. Leger is meant by A. and Roger Pope by B. 
Given under my hand and ſeal this 8th day of Fuly __ 
Duibus let's et auditis idem JOHANNES dicit quod ip/e de debito 
pred. virtute ſcripti pred. onerari non debet; quia dicit qued in ſiatuto 
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the groom-porter of Zng/and. And I do by theſe preſents _ 


in parl amenti Do Mix i CAROLI SECUNDI Tuper regis Angliæ in- 5 


cheat. apud Im. in com. MIDDLESEX oda die Mait anio regni 
d el. domini nuper regis decimo tertio et per diverſas prorogationes et 
adjournament. ibid. continuat. uſque decimum ſextum diem Martii anno 
regni cjuſdem nuper regis decimo ſexto inter alia authoritate eju/dem 
parkamenti ord nat. et inactitat. fuit quod ft aliqua per ſona vel per- 


fone ad aliguod tempus vel tempora poſt viceſimum nonum diem Sep- 


tembris in anno domini 1664 luderet ad et cum pictit chartis, An- 
GLICE cards, ates latrunculis, &c. (reciting the ſtatute) pr out 
Vor. IV. B b per 


$ 
| 
. 
; 
| 
| 
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Jr. teens per eundem actum inter alia plenius apparet. Et idem Jon AxxEs is 

l Fu dicit quod poſt 29 pot Septen bris anno rd 1664 ſupra- 

di. et ante conſectionem ſcripti pred. ſcilt. pred. oftaus die Juli 

anno d:mini 1691 fuprad. apud paroch. pred. in com. pred. ipfe 

idem JOHANNE: et pred. RoGERUs /udebant cum aleis ad quendam 

ludum vocat. backgammon, quodgque pred. centum nummi aurei vo- 

cat, guineas in pred. ſcript. mentionat. adtunc et ibidem, ad unum 

tempus et unum congreſſum, ANGLICE meeting, fuerunt pignorat, 

ANGLICE betted, per eundem JOHANNEM cum pred. ROGER 7. 

perdit. in luſu ills et non cum vel pro pecun'is depoſit. ANGL1ct 
ready money; quedque pred. centum nummi aurei, vocat. guin 

tempore pignoratidnis illius, ANGLICE at the time of the ſaid bett, 
necnon tempore adjudicationis in narratione pred. ROGERI 

TrHoman NEALE in eadem narration? mentionat. fleri Juppoſit. fu- 

® [| 409 u valoris * ultra ſummam centum librarum v17. valoris centum 

et ſeptem librarumet decem ſolidorum ſuperius petit. vz. apud paro- 

chiam præd. in com. prædict. quodgue pred. centum nummi aurei tem- 

pore ſus illius non fuerunt pignorat. ANGLICE betted, in pecuniis 

depoſit. ANGLICE ready money, neque tempore adjudication. pred. 

in narratione pred. fieri ſuppaſit. ſolut. fed pro ſecuritate ſolution: 

pred. centum nummorum aureorum per ipſum JOR ANNEM cum 

pred. ROGERO ut prefertur pignorat. ANGLICE betted, iden: 

JonanNes poſtea ſcilt. prædicto octave die Julii anno dom. mille- 

imo ſeæcenteſimo nonagefimo primo ſupradicts apud parsch. pred. in 

com. pred. ſcriptum pred. in narratione pred. mentionat. prefat. 

RockRO dedit frgillavit et ut factum ſuum deliberavit, per quod ac 

vigore flatuti pred. in es caſu inde edit et proviſ. ſcriptum pred. fuit 

et eft vacuum et nuiltus vigorts in lege ; et hoc paratus eft verificare ; 

unde petit judicium ii ipſe de debitd prœdicto wirtute ſcripti pred. 


* 


onerari debeat, & c. (44 

To this plea the plaintiff demurred, and the defendant joined 
in demurrer. | 
© JopomtnT was given for the plaintiff in the common pleas ; 


and now a writ of error was brought, and the general error 
aſſigned, and in nullo oft erratum was pleaded. 


Caſe 151. | St. Leger againſt Pope. 
ere, If a de- THE PLAINTIFF AND DEFENDANT were playing at backgam- 
Fg” pas * g mon, and the plaintiff in the action touched the tab/emen, but 
ene did not remove them from the points. A diſpute ariſing between 


4% gred G : 
40 2 8 them ended in a wager, which was reduced into writing, by which 


_ © carLrp gui- the plaintiff in error was obliged to pay Mr. Pope an hundred 


„ acar, of the puineas if he was not bound by the courſe of play to remove and 
Jo —_ +; play thoſe tablemen he touched, and Mr. Pope was to pay him one 
« fGvepounds,” hundred and fifty guineas if he was obliged. This wager was to 
be good. be decided by the groom porter, who gave judgment, that Mr. Pope 
$. C. 1. Lutw, Was not obliged to play the men he touched; whereupon the hun- 
484. dred * guineas were loſt ; for which the action was brought below; 
8. C. x. Lutw, and upon the ſtatute pleaded, judgment was given for the 
* 2 plaintiff. 7 

8. C. Lr. 344- S. C comb. 327. 8. C. Skin. 572. S. C. Catth, 324 8. C. 12; Mod, 8 1. 8. C. 
Holt, 30. to, Mod. 336. 2. H. Bl, Rep. 45. tr 


—_— 
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IT was now ARGUED for the plaintiff in error, that the demand Sr: Leet 
was wrong, becauſe the note on which the action is brought is for re 
payment of guineas; now guineas, guatenus ſuch, cannot be de- n. 
manded, becauſe they ate of no certain or determinate value, for 


they may be altered, added to, or diminiſhed, by prerogative ; and 


therefore the ſtatute 5, & 6. Ew, 6. prohibits the buying of coin; 
becauſe no perſon can ſet a value thereon but the king (a). Be- 
ſides, guineas are by proclamation at twenty ſhillings value (6), and 
no more; and if ſo, the plain:iF has a judgment for more than the 
law allows ; and this being an Engliſh coin, you cannot declare 
for it ad valentiams c. as it is ulual for foreign coin; in which 
caſe the action is brought in the detinet only, becauſe the value of 
ſuch coin is not known to the Court, and therefore it is uncertain 
what ſum ſhall be recovered. But for Engliſb coin the action is 
always brought in the debet and detinet, and without ad valentiam. 
If, therefore, the legal value of a guinee be twenty ſhillings, the 
plaintiff has obtained an unlawful judgment; viz. for more than the 
value; if it be above twenty ſbillings, then the ſum will amount 
to more than one hundred pounds, and ſo within the ſtatute of 
gaming, N | 

To THis it was anſwered, that the writing does warrant the 
declaration and the demand ; for if guineas be not of the noted 
and common coin of the kingdom, and of no certain value, then 
they are as foreign coin to the Court, and they may be demanded 
as in that caſe, ſo likewiſe in this, by ſo many © pieces of money va- 

t loris, &c.” and in the debet and detinet, becauſe the value of them 
is reduced to a certainty. But if the demand here had been of 
guineas only, without ſaying ſo many © pieces of gold,” then it had 
been like the demand of dollars in foreign coin, and the ation 
muſt have been brought in the detinet, becauſe the thing in ſpecie 
is demanded. 

Tun as to the fatute of Gaming (c); it does not concern this A wage? on d 
action, becauſe this is a wager, and not within the reach of that moge of playing 
law ; it is not any playing; but a collateral matter concerning the legal, - 
right of a particular game. 

No judgment was given concerning this matter (d). + 411 ) 

Bur Ax 6BJECTI6N was made; that there was & variahce be- A bariante be- 
tween the declaration and the note therein ſet forth; for the action tween the de#/dk 
was grounded on a wager ; and the plaintiff declared, * that the 3 io 
defendant per ſtriptum ſuum, c. chgnovit pignorationem, ANGLICE 2 ick 
the wager, and upon oyer of the writing there is nothing therein was brought; , 
relating to ſuch an acknowledgement; ſo that he made that to be a 
part of the deſcription of the writing which ſhould have comein by 
way of averment out of it, viz. he ought to have averred that the 

@} Is 1. C. ) The 16. Car. 2. c. 7. 

( * Hale, 197. 1. Hawk. P. C 8 8 Ow 2 

(5) See the ſtatute 8, . 3. c. 8. caſe of Brown . Leclony 4. H. BY 
6. Gen. . c. 11. 9. Geo. 3. c. 37. Rep. 44 
ta. C.. 3. 0. 42. 18. Geo, 3. c. 45. We ; 
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Sr. Lor wager in the writing, and for which che action was brou 
again . | PEAS 


And for this reaſon the judgment was reverſed. 
Caſe 152. Strode againft Birt. 
Trinity Term, 6. Will. & Mary, Rell 515. 


Record cf a -FYOMINUS rex et domina regina mandaverunt dilects et fili 
ax ſus GEORG M TRY Miles Capitalis Fuſticiarius de banc 
2 there. Be ſuum clauſum in hæc verba viz. GULIELMUS r Marta 
on, inan ation Dei gratia Anglia, Scotiæ, Franciæ, et Hiberniæ rex et regina 
on the caſe Fr ff tei defenſores Dc. dilefto et fidelt ſus GeokRGro TaEAY Mili, 
dilturbance of Capital. Fufticiaria ſuo de b.nco ſalutem. Quia in records et proceſſu, 
ä ac etiam in red litione judicr, lagvelæ que fuit in curia noftra, cram 
vy et ſeciis veſtyis, Fuſtiriariis noſiris de banco, per breve noſtrum, 
inter Tuo aun Brrr et EDwaRDUM STRODE arm gerum et | 

| RichAx nun | HORN, de quadim tranſgreſſimne ſuper caſum, eidem 

Tromz, per prefit. EDWARDUM et RICHARDUM at. ut dici- 

tur error inter vent man'feſtus ad grave damnum ipjorum EDWARDI 

et RICHARD! ent ex querela ſux accepimus ; nos errorem fi quis ſur- 

-rit mode debit. co'rigi, et purtibus pred. fl. nam et celcrem juſtuian 

fri wlentes in hac partes, vobis mandamus uad ft jud c. inde reddit. 

tunc recoraumt et f roceſu m pred. cum omnibus ea tangen. nobis jub 

figillo weftra diſtincte ot aperte mittatis et hoc breve, ita quod ea ha- 

beamus in eftab. Purificationis Beats Marie ubitungue tunc fueri- 

mu in Anglia, ut ip. record. et proceſſu pred. ulterius inde tro 

errore ill. corrigend. ſieri faciamus quod de jure et ſecundum legem 

et conſueturinem bujus regni Anglia fuerit ſuclend. Tefte nobis ipfn 

ap, eim. vicefima nono die Januar ii an. reg. noftri po 
AGET, 


Reſponſe. Gox O TrEBY Mi. Capital. Fuſticiar. infranomi- 
nat. record. et j roceſ. læguclæ unde in/ra fit mentio cum omnibus ea 
. © [412 ] tangen. coram * domino rege et domi ua regina ubicunque c. ad diem 
| infracontent. mito in quodam recor de huic brevt annex. prout interius 
mibi prceipitur. 


She. a. = th. 


Geo. Txevr, 


Placita irrotulat. at ud lm. coram GeorRG1Io TRERV Milit, 

et ſociis ſuis Fil ciartis domini regis it daminæ reginæ de banco dt ter- 

- mins Sartte Tris itatis anno regni Douis i GULIELMI e& Dout- 

x= MAI D. i gratia Anglia, Sc t æ, France, ct Hiberniæ 
regis et reg næ fidlei di fen ſor. c. quints Net. 313. 


 Scmenstr , EnwarpDts STRODE zuper de Dewnfide in com. 
pred. ærmiger et Rich- bes THORNE nuper de andem yeoman at- 
.ch. fuerunt ad rejpondend. THOME BYRT de placito tranſgr. ſu- 
"per coſum &c. Et unde idm TroMaAs per GALFR\DUM Por- 
TISGE* wttorn. ſuum gueritur quare cum ipſe idem Tou as BYRT 
primo die Muli a»ns regit dom iui regis et doming reginæ nunc ſe- 


cunds, et continue aliude p'flea hucuſque legit me p ionat. * 
N as 
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edbuc poſſeſſimat. exiflit de et in uno tenements continen, in ſe unum 
molendinum ſul/onicum, unum molendinum granaticum, unum clau- 
um paſture, unam rodam terræ, et unam feciim terr@, vocat. 
YTHYBRED, cum pertin. in paroch. de SaEpTon MALLET 

in com. pred. ac fer totum idem tempus itſe idem TROMAs 
Byxr de jure babuiſſt et habere et gaudere del uiſſit communiam 
Muræ in mille acrii terræ vocat. MEN DI ForeST in com. pred. 
fro omnibus anverns ſuis communicalibus in et ſipir t nementa prædic- 
tacum perti. levan. et cuban. quoltbet anno omni ten pe anni tanguam 
ad tenementa ſua preditfta ſpectan. et pertinen. predift. EDWARDUS 
i RiCHARDUS pr « mrſſ,rum non ignari ſed machinan, et malitioſe in- 
tenden. cundem 1 HOMAM EYRT is bac parte minus rite prægravare 
injurare et quamplurimum damnificare et ipſum TRoMAM BYRT 
de communia ſua prev. in pred. mille acris terre vecat. MexDie 
FoREST et de uſu proficue et beneficio inde magnopere et minus juſle 
impedire et depr vure ac ipſum THOMAM frejorare et deteriorare, 
izfe iidem EDWARDUS rf R1CHARDUS eden primo die Maii anno 
ſecundo ſupradicto apud SHt:pToN MALLET pred. folum et fundum 
pred. miile acrarum 'err& vscat. MEN DIT FOREST in diverſis 
los ejuſdem foreſts rffederunt et ſubvrrierunt et guamt lurima antra 
per cumenlts ANGLICE cony-boruughs, adiunc et bidem fecerunt et 
erexerunt et cuxiculas adtunc et ibidem in eiſdem mille acris terr @ vo- 


cat. MEN DIT Fox EST“ [xcaverunt et prapag auerunt et antra et cuni- * 


culos ill. ibidem per totu mn tempus ill. cuſtadiueruxt et continuauerunt; 
qui guidem cun cul: quamplurimem part. berbe ibid. creſcen. dive ſis 
diebus et vicibus infra tempua pred. depaſt. furrunt ſpol averunt con- 


* 


culcaverunt et con ſumdſerunt Jidemg. EK DW AR DUS et RICHARDUS | 
eclem. primo die Maii anno ſecunds ſupr adicie, et diuerſu diebus et di- 


cibus, infra tempus prad. in eiſdem mille acris terræ vacat. MEX DI 
ForEST quamplurimos laguces ct ten iculos ibidem ſoarſim fixer unt, 
poſutrunt, cuftediver. et fingi, port procuraverunt ; per guad viginti 
oves ipfius I Roma BYRT in ſuper tenementa jua prædicta cum 
pertin, levan, ei cuban. per ipſum ad herbam in idem nulie acris 
terre wicat, MEXDIP FOREST tunc creſcen. dipaſcen. impaſuit uten. 


communta ſua pred. in laqueos et tendiculos ill. ibidem incid r. et ibi- 
dem capt. quaniplurimum damnificat. detericrat. 1 poliat. fuer unt et 
nullius uſus froe valoris idem I Hou, adtunc et ib dem, deuenerunt; 
ratione quorum quidem ræmiſſorum idem I HOM As mmm = i ſuam 


fred. pro evibus et averiis ſuis pred. in ei ſuper tencmenta ſua pred. 
cum pertin. levan. et cuban. fer f. tum tempus pred. bab:re uti feu 
guudere in tam ampis et beneficta.1 meds prout drbunt utt ſeu gaudere 
non potuit, ſed idm THOMAS iu] preficurm commedit-4. e fine. et 


benefic-um c mmunice paſture , & pred. in pred. mile «e's, terre 


vicat. Men DIP FOREST, ger t+tum idem tern fer didit et amifit od 
dumpnum ip¹, ] auM & centum tbrerum ; et inde preducit ſectam, &c. 


Et præ dict. EDwaAaRDUs c RICHARDUS, per HrNaicun Gop- 
FREY attorn. ſuum, ven. et deſend. vim et i juriam guan ie Sec. Et 


dicunt guad rat 0 pred. materid in eadem conter te. minus fufficien.. 


in lege cxijtunt ad it ſum TROMAM cf . ſram pred made verius 


eoſdem EDV AR DUM cet Richarruu end. ſeu manutenend. ad 


| STRODE 
1% 


BIT. 
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quam quidem narratie em iidem EDWARDUS & RICHARDUS neceſſe | 


B b 3 non 


, Eater Term, 7. Will. 3. In B. R. 


rern wan babent nec per I gem terræ tenetur reſpondere : et hoc harat. ſunt 
* verificare : unde pro defefiu ſufficien. narratien. in hac parte, itdem 
% EpwaRDUs et RICHARDUs petunt judictum et quod pred. Tho- 
14S ab aclione ſua pred. inde verſus ipſos habend. præcludatur &, 

Et pra cauſis moraiton. in lere idm E£DWARDUS & RicCHARbus 

d.cunt, et oftendunt Curie hic. guod pred. TROMAS in narratione 

ſua pred. non monſ/irat aliguam preſcription. ſeu aliquem alum titu- 

0 [ 414 ] lim ad communiom prad, habend. ac etiam dicta * narratio valde * 


incerta eft et caret forma. 


Et prædid. Tnom as ex quo iþſe ſufficien, materiam in lege in nar- 
rations ſua pre. ad attion. juan pred. verſus prel. EDWARDUM 
et RICHARDUM 4abend. manutenend. ſuperius declaravit quam ipſe 
farat. / werificare ; quam quidem matcriam præd. EDWARDUS et 
RICHARDUS non dedicerunt, nec ad cam aliquuliter reſpondent, ſed 
verrfieationem ili. admittere omnins recuſant idem T RoMAs petit judi- 
eum et damna ſua occaſione pr amſſer. fabi adjuaicari &c. Et quia 
Julie. bie fe adv ſare volunt de et ſuper præmiſſis priuſquam judicium 

nde reddent dies inde datus eſt partibus pred. hic uſque a die Sancti 
Niehl in tres ſepti manas de audiend. i de judicis ſus e quod tidem 
Fuſtic. hie inde nondum c. Ad quem diem bc ven t tam præd. Tho- 
MAS quam pred. EDWARDUs e RICHARDUS - 7 attorn. ſus pred, 
et ſuper hic vifis premiſſus et per Fuſticiar, kic plentus intellectis 
v:idetur eiſuem Fuſticiar. guad narratis pred. in 7 præd. fact. 
et declarat. ac materia in eadem content. ſufficien. in lege extjrunt 
ad ipſum Trnomam atlionem ſuam pred. weirſus prefat. 
EDwaArDUM ef RicHARDUM habend, manutenend. prout pred, 
Toms ſuperins allegevit ac quod idem THOMAS damna fua c- 
cofime præm forum werſus pft. EDW ARDUM et KICHARDUM 
recuperare debeat. Scd quia neſcitur que damna idem T ROMAS juſ+ 
tinuit eccofione premiffcrum p ræcept. eſt vic. quod per ſacramenterum 
proberum et tegalium bominum de balliva ſua diligenter inquirat que. * 
damn idem T ROMAS ſuſtinuit tam 6ccaſ1:ne premifſoram quam pra 
mifts et cut gits forrs per 1pſum carca ſictam ſuam in bac part. ap poſit. 
et mgurſttigr.en; quam, Cc. Fic. cenſtare fac. hic. In e&lab. Sancti 


Hila ii ſub fiitie, Sc. et firilits, Sc. 


Ad quem diem hic verit pred, Thomas fer attern. ſuum pred. et 
vic. videlicet ROBERT US SIDERFIN e nods mand. bic guunaam 
ingquftitonem coram es «pud cavitat, W ELLEN, in,com:tatu pred, 12 
die funaarii uit. pr eturit. per ſucramentum ducdecim, &c. capt. per 
guam cemfpertum ex1j is quod pr d. T ROM As ſuſtinuit damna — 1a 
Bren: rum utru mif. et g- ſua per ipſum circa fet?am ſuam in 

carte af paſi. ad gumgue ſaid, et pro mi. et cuſtagiis ili. ad duos 

* derariss; ideen (jt quod pred. ft. TnoMAs recuperet ver ſus pr fai. 
| [ 4r5 ] EDwAL Dum RiCHARDUM damne jua gd. ud quingue joitass et 
| dias denir. fer inquiltionem prod, in forma frad. compert. necnen 
gvindecim libres qua'uirdecim ſolidcs et decem dt gar. eidem | HOME 
ad requifition. ſuam per in iſis et cuſtagiis ſuis per curiam hic de incre- 
mento adjudicit. que guidem dampna in toto ſe attingunt ad 16 l. et 
red. EDW ARDUs et Ricn ARDUS in miſericorata, c. Sign. 28 die 
Febrwarii anno foxts WI LLIELN of MARIA, 
4 l. ag Y Peſiea 


; 
| 
14 
| 
|; 
; 
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P ſtea, ſci icet die Vrneris prox. poſt croſtinum Sante Ty initatis 
anno regs Do WILLIELML et: DOMN MARIA nun re- 
git et regine Angliæ, Sc. 7 mx coram domino rege et domina regina 
apud W:ſim. vene - unt prædict. EDWARDUS STRODE & RiCHAR - 
pus Trorwneg per PETRUM COURTNEY attorn. ſuum et dicunt 
quod in recordo et procefſy fr adi. ac etiam inrediditien. judicii pred. 
manif:ſte eft erratum in hoc videlt. quad per ricordum pred. apparet 


quod judicium ill. in forma pred. reddit. reddit. fuit per pred. 


TrwomA ByrT verſus pred. EDWARDUM STRODE of Ri1- 
CHARDUM T HORNE 20i per legem te ræ bujus regni noſiri Anglie 
judictum illud reddit debuiſſet pro prædicl. ED WAR DO SIRODE et 
RIchARDO HORN E vwer/us eundem T HoMAM BYKkT idee in 6 
manifeſie eſt erratum. Erratum ei etiam in hac quod non habetur ali- 
quod breve original. inter pred. partes de placito pred. ad warranti- 
zand narrationem pr ad. THM BYRT pred. de records affilat. nec 
de recordo reman, in cuſtodia cuſtidis brevium dict. domini regrs et domi - 


ue regina de banco pred. ides in eo ſimiliter eff erratum. Et iidem E D- 


WARDUSSTRODEe&RICHARDUsS | HORNE peruntbreve dicti d mi- 
ni regis et doming re inæ præſut. cuſtod. brevium ip orum domint regis 
it dominæ regina de banco pred. dirigend. ad certificand. d &. domino 
regi et domine reginæ plenius inte veritate et ets conceditur Sc. per 
quod pracipt off WILLIELMO I ruRsBY armigers ciſlod brevium 
dict. domint regis et doming r:gine de banco pradift, quad ſcrutatis 
brevibus originalibus de com. Same ſet de ter mins Sartte Trinita'ts 
anno regni dict. domint regis et dominæ reging nunc quinto in «u/todia 
ſua de records exiflen. et quid de ead/m brevi invenerit una cum re- 
torn, ejuſdem aleo plane et mtegre prout coram ſe remanet dict. domina 
regi et deming reginæ indiate ubicungue, c. certificet una cum brevi 
dom. regis et dminæ reging fbi inde direct. &c. Qui quidem W 1LLI+ 
ELMUS I HUR+*BY cuffs; brev. de banco pred. ditt. domino regi et 
diminæ reging retornavit et ceriificauir quod viriute brevis pred. 


ſibi direct. ſerutat. brevibus originalibus comitatus Somerſet. * pred. . 


de pred. termins Sanfie Trin'tatis anno quint? ſupradicie in cuſlodia 
faa exiſten. in eiſdem invenit quoddam brewę original. inter partes præ- 
dict. de placito pr d. de records affilat. cujus qurdem brevis tenor ſegui- 


tur in hec verba . GULIELMUs et MARIA Dei gratia Angi 


Scot. Franciæ et Hiberniæ r:x et regina fidei defenſores, Sc. vicecomits 
SOMERSET. ſalutem. Si THOMAS BYRT fecerit te jecurum de clamore 
- fuo proſequend. tunc pone per vadi:s et ſaiv. pleg. EDWARDUM 

STRODE nuper de D:wnſide in com, tus ar. et pon >= 1 
T HORNE nuper de Down fide, in com. tus yeomongqued fint coramt Juſti- 
ciarits noſiris apud Meſim. in craſtino Sanfle Trinitatis oflenſ. quare 


cum ipſe idem THouAs Brxr jrimo die Maii anno regm no/tra, 


fſecundo et continue abinde poſtea hi cuſque legitime peſſeſſionat. fuit (as 
in the declaration) ad damnum ipſius T HOM #& certum librarum ut. 
licit, c. et babes nomina pleg. et hoc breve. Te neb:s apud Weſtms. 
26 die Miii anno regni noſtri quint:. PAGET. Per dominum cuſtodem. 
magni figilli Angi. ad inſtantiam peten. pleg. de p'Y JokAxxis 
Doe & RIcHARD. Rog infranominat. EDW. et RICHARD. nichil 
habent inballiva mea per 75 _— peſſunt. WAR WICK BAMPFELILD 

"Sh ar. 


* 
 -— —̃ L— A» . a- [I — - - 


1 


$Tnoves 


147. 


aſſig n. Super quo pred. THouAs 


14171 


The continu· 
ances begin in 
Mich. anwo 6. 
Will &S Maurice, 
and ed in 771 
wity Term, anno 
N 8. Wil. 3 
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ev. Vie. ret. per fin. H. HzrAfH N roN. Duod quidem breve di r. 


tiorari una cum ret rn. inde inter recerua fine die iſtius ter mini affilet, 
et ſuper boc idem THouaAs BYRT per JOSEPHUM SHtRWoop 
attorn. ſuum gratis ven. Super quo pred. ED WAR DUS STRODE of 
Riciarpus THORNE ut privs dicunt quid in records et proceſſu 
pred. ac etiam in reuditiene judicii pred. *. ft. eſt erratum alle- 
gand. errores pr ed. per itfos in f rma præ d. all-gat. of pet. quod judi- 
crum pred. ab erreres ill. ct al. in records et proceſſu pred. exiflen, 
revocctur, aduulletur et penitus pro nullo babeatur, et quod ipft ad omnia 
occofione judicii pred. amiſerunt reflituantur, et quod pred, 
HOMAS BYRT ad errores pred. rejungat. et quad curia dicli do- 
mini regis et dominæ reginæ numc hic proceaat ad examination. tam 
record. et proc ſſ præd. quam mater. 2 ſuperius pro errore 
YRT dicit quod nec in re- 
cord et proceſſu præ i. nec in reddittones judicii præd. in 
wllo oft erratum ; et petit ſimiliter quod curia dicli domini regis et 
* doming reginæ nunc hic procedat ad examinationem tam re- 
cord. et precefſ. pred. quam mater. pre dif. ſuperius fro erroribus 
aſfgn. et quad judicium pred, in emnitus affirmetur, &c. Et quia 
curia dicti domuni regis et doming reging nunc hc de judicis ſur de et 
ſuper jr emiſſes reddend. nondum adviſatur ates inde dat. eff partibus 
coram dict. domino rege et dom nd regina @ die Santi Michaclis in 
tres ſe ptimanas ubicung. Sc. de judicio ſus inde audiend, e quod curia 
dt. domini regis et doming reginæ nunc hic inde nondum, &c, Ad 
quem diem ccram d. mino rege et domina regina apud II em. wen. 
partes pre. per attorn. ſuos pred. ſed guia cur. died. com. regis et 
doming regina nunc hc de judicrs jus de et jufer fr em. N d. rea- 
d:nd. nendum aduiſutur dies inde datus / partibus pi ad:6. coram 
domino rege et domina regina uſque in ectal. Santis Hillcrit uhicur gue 
Ses de judi ie jus inde audiend. © quid cur. dift. u mini regis nunc 
hic inde nondum, Sc. Ante gucm diem Doux A MATIA regina 
diem ſuum clauſit cxtremum. Ad quem diem coram Domino Will, 
tertis nunc rege Anglia, EC apud H m. ven. partes prad. fer at- 
tern. ſuos g rd. et fic continuatur uſque in craſtins Saudt. Trinitatis 
ub cungue, c. 

Ad quem di m ceram dim. rege apud H im. ven. partes pred. per 
attar n. ſuss Gd. ſuper quo viſis ei per eur. dic]! domini regts nunc hic 
plenius iutellectis omnibus et Ang ulis pr emiffys diligenterg. examinatts 
& irſpialis tam record. ct preciſſ. pred. quam f æd cauſis et materiis 
ſuperius pro error. affign. vide tur cur. d eli dom. regis nunc hic quod 
nc in record. et creceſſ. pre. nec in r:ddition. judicir pred. in ullo eft 
erratun;, «c quad reccrd. ill. in nullo vitioſum aut deſeclivum exiſtit; 
ideo co. ſ. oft quad judiciun pred. in om»ubus affirmetur ac in omni ſus 
robere j:ct et iff. fu did is cat ſis et ee e pro erer. aſign. 
in aligus noa of ti n. Et ulterius per cur. dom. regis nunc hic conf, oft 
guid pd. I nomas ricup.ret vergus fræd. EDWARDUM et Ri- 
CHARDUM :rigrnta et urum ubras cidem ILHñou& per cur. dam. re- 
£5 nui.e bic ſecundum for mam ſtaluti in hu juſnisdi caſu nuper edit. et 
pv adind car. pre euſtagits et damn's ſuis que ſuſtinuit occaſione di- 
lacton. exe ion. j dicii pd. prelextu prof cutiin, frædidt. brevi. di 

grrar. & quod red. THOMAS bateat inde execution. foo wo 
ti 
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* Strode againft Byrt. Caſe 153. 


I PLAINTIFF brought an action on the caſe againſt the In an aQtion foe 
defendant, ſetting forth, that he was poſſeſſed of a tenement, diſturbance of 
and of a cloſe of paſture, and rood of land, &c. in Shepten Mallet, <2 9%, it is 
and that he had right of common in Mendip Foreft for his cattle, — 
. that the defendant dd hg and Mow 
make coney-boroughs in the ſaid foreſt, and ſet inc and gins there, common ; it is 
by which his ſheep were damniſied, and he deprived of his right ſufieient uo 
common, &c. The defendants demur to the declaration; and fer u. 
judgment was given againſt them in the common pleas ; and upon — nip 
a writ of error brought in this court, | — right of 
The queſtion was, Whether the declaration was good or not ? — 
Fins r, Becauſe it ſets forth that the plaintiff legitime poſſeſſion, *© 
wit de tenemento, &c. which was not ſufficient to entitle him to 5: C. 12. Mod, 
this action, but that he ought to ſhew a title by cuſtom or pre- 2 un 6a. 


him an anſwer. 
8 Lut. 120. 


| SECONDLY, It is impoſſible that the defendant can take iſſue 3. Lev. 148, 
this declaration; for it is ſaid, that the plaintiff de jure de- 3. Mod. 49. 
buiſſet habere communiam ; now if the defendant had pleaded non **- Mod. 228, 


de jure habere debuiſſet, then the law, and not the fact, had been 3 
put in iſſue. * It is true, when an action is brought upon @ pe- , ö 
e for a wrong done, then ſuch a general way of declaring may # [ 41 ] 
well enough; but where the right is in queſtion, it is never fo, La 9 
Now this action is brought upon the right, &c. for the words de - RS 
jure debuiſſet habere, &c. and gaudere debuiſſet import a right and 1134. POM 
nothing elſe (a). In treſpaſs for the taking of a gelding and im- Stra. 1238. 
pounding of it, the defendant pleaded, that tempore guo, &c, he 4: Bac. Abr. 25. 
was fofſeſſed, &c. of a cloſe, &c. in which he took the gelding da- 1 
mage feaſant; and upon a demurrer it was ſhewn for cauſe, that (c. 39. 
he had not ſet forth by what title or in what manner he was poſ- 1. Burr. 440, 
ſcſled ; and judgment was given for the defendant (5). So in Bull. N. F. 76. 
treſpaſs for chafing of his ſheep, the defendant made conuſance as 3: Term Rep, 
bailiff to Sergeant Trindar for damage feaſant in an acre of ground, 77. 


cf which the ſetj cant was poſſeſſed; and there was a demurrer to 


(a) Ante, 346. Term, 2. & 3s Jae, 1. Roll 695. 
(5) Langford v. Webber, Hilary 3. Mod. 232. OE 


i 


ET. ö 


| 
| 
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the plea, becauſe he did not ſhew what title or eſtate he had, nor 
any ſeiſtn or freehold ; and therefore judgment was given for the 
plaintiff (a). This way of pleading is not only contrary to all the 
authorities of the like nature in the old books, but thoſe alſo of 


later times (6). Antiently when a tenancy at will was pleaded, 


it was always ſhewn how, v:z. either by demiſe, or as a copy- 
holder, or as tenant at ſufferance (c); ſo where a ſeiſin in tail was 
pleaded, it was ce, ſtantly ſet forth of whoſe gift, becauſe it is a 
particular eftate : it is true where a ſeiſin in fee is alledged, it is 
otherwiſe (4). My Loxp Brook in abridging of that cafe above 
mentioned fays, it is good pleading, and has marked it with theſe 
words, viz. Quo NoTA (e. It cannot be properly objected, 
that in @ bar it is neceſſary to ſet forth @ title, but not in @ writ 
or count, becauſe this objection is contrary to the old law; for it 
is as eſſential to ſet forth a title as well in the one as the other (). 
Therefore here the pleadings in a ſcire facias were, that his father 


died ſeiſed, and that the lands deſcended to him as fon and heir, &c. 


*[4:0] 


it was adjudged, that he ought to have ſhewn or what eſtate his 
father di gelte (g). So in this caſe an action will not lie for de- 
priving a man of ſuch a common, becauſe it is claimed as belong. 
ing to the bare poſſeſſion of a tenant ; ſo that his being a “ reſiant in 
the houſe, is an excuſe to him for a treſpaſs done in another man's 
foil ; but certainly no action will lie for damage done to ſuch a 
commoner, . there is no durable eſtate or intereſt laid to 
which any common may belong; but if he had ſet forth any in- 
tereſt, he ought to have made it more certain than to ſay tanguam 
ad 9 () for if this pleading ſhoulu be allowed, 
then a poſſeſhon under any title would be ſufficient, which is fo 
incertain that no man can be providedto make his defence againſt 
it. There cannot be a caſe cited to maintain this declaration, but 
ſuch where the poſſeſſion is laid by way of inducement to the 
action, or ſuch which have been — t againſt tort feſors, or 
where there has been a ſeiſin in fee alledged, and even moſt of 
thoſe caſes after verdĩct. In the caſe of Skevil v. Auerie (i) which 
was an action of treſpaſs, aſſault, and battery, the defendant pleaded 
that he was poſſe/ſed of a houſe for a term of years, and that the 
plaintiff would have thruſt him out, and thereupon molliter manus 
impoſuit, and ſo juſtifies in defence of his poſſeſſion, and upon a de- 
murrer he had judgment ; for though the detendant did not ſhew 
who made the leaſe, or how many years he had in it, or any par- 
ticular eſtate, yet his plea was held good, becauſe his ſetting forth 


@ poſſeſſion for years, was but an inducement to his ju/ification, 


{a) Godfrey v. Rock, in the Com- (F ) But ſee Grimſtezd v. Marlow, 
mon Pleas, in Trinity Term, 4. Hill. 4. lerm Rep. 719 where it is ſaid, by 
& Mary. ' BuLLen, Juflice, that this diſtinction 

(eh See 5. Com. Dig. © Pleader” between @ declaration and à plea has 


(C. 39.) (C. 40.) (C. 4:.). 
(e) Rro. Abr. Fleading' pl. 85. 
(4) Cro. Ela. 407. But ſee Cro. 
Car. 571. a 
(e) Bro, Abr. © Pleading” pl. 160. 
170. PF | 


been unitormly allowed. 
(g) Year Book 24. Edw. 3. pl. 
(6) Co. Ent. 9. 10. 14. Brownl, 
Ent. 250. V 
(i) Cro. Car. 138. 


| and, 
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and the peſeſſon and not the title was the principal matter in that 
caſe ; but w 


claims à title, it muſt certainly be ſet (a); and this is the 


very diſtinction made in Babington's Caſe (b). Now in the caſe 


at bar, it is not the peſſeſion which intitles the plaintiff to the com- 
mon; for if ſo, then de injurid ſud preprid had been a good plea, 
which no man will affirm. The caſe of Prooking v. Bund (c) is 
the ſame with this, but only it is faid there, that Chee fuit 
of a houſe and twenty acres of land; which words muſt be intended 
of a fee - ſimple eſtate: and afterwards when he ſays, de jure habere 
debuiſſet common, thoſe words amount to a preſcription. In the 
caſe of Sands v. Trefufis (d), the action was for diverting of a 
water-courſe, but there was @ ſeiſin in fee alledged in the mill, and 
ſo de jure habere debuiſſet, &c. was well enough; but no judg- 
ment was given. In the caſe of Scavagev. Hawkins (e), which 
was debt for rent on aleaſe for years made by the father, who was 
tenant in tail, and died ſeiſed of the reverſion which deſcended ta 
the plaintiff, exception was taken that he did not ſet forth the 
commencement of the eſtate ; but it was not allowed, becauſe it 


vas an action founded upon the contract, and he had ſhewn enough 


to intitle himſelf to it, the land being not in diſpute ; but this Was 
after verdi wherein the right had been tried ; ſo were the caſes 
mentioned in the margin ( ). In the caſe of Dent v. Oliver (g) 
which. was for diſturbing of the plaintiff from taking of toll in 
a fair, an exception was taken that he did not ſet forth a grant 
or preſcription, &c. ; but it was held good, becauſe he ſaid that he 
was ſeiſed in fee of the manor, &c. and of a fair to be held there 
every Aſcenſion- Day; ſo that thoſe caſes are not applicable to that 
now in queſtion, becauſe in moſt or all of them a title is ſet forth 
by way of ſeiſin in fee, but here the right of common is claimed 
without any title but only on @ bare poſſeſſion, 


IT was ARGUED e contra, that it was not material to ſet forth 
any right or title to which the defendant might give a particular 
anſwer, it being ſufficient to ground this action upon the right of 
poſſeſſion alone againſt a wrong-deer ; eſpecially ſince upon the 
general iſſue the plaintiff muſt prove his title, or be nonſuit ; ſo 
that this is only a ſummary way to try the matter; and all decla- 
rations for ſtopping of ways, diverting water-courſes, and diſtur- 


bances in commons, are drawn and founded upon the poſſeſſion 


without ſhewing a title, It is true, in actions for treſpaiies, if 
the plaintiff will lay any charge upon the land, then he muſt ſet 
| forth his title, as if the action be brought againſt the owner thereof; 
but when againſt @ wrong-doer, there the ownerſhip of the land is 


(a) Cro. Jac. 52. Yelv. 74. (f) Franklyn v. Webb, in the 
() 1. Roll. Rep. 13. King's Bench, in Eaſter Term, the 33. 
| 8 In the King's Bench in Eaſter Car. 2. Roll. 538. St. John v. Mood 
Term, the 33. Car. 2. Roll. 109, 1. Vent. 274. 319. 356. ' 
| (4) Cro, Car. 575. 17 Cro, Jas, 43. 122. 


(e) Ero Car. 371. 


not 


ere an interęſt is pleaded by the defendant, and he 
forth 


STroODA 


rn 


By Nr. 
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STzovz. not in queſtion, fo that a pa fon alone is ſufficient ground for 
tat action. This was the difference taken by 2 Lord Cette in 
Bra. Puckmer's Cafe (a), viz. That in real actions founded upon a 
wrong, the plaintiff need not ſet forth a title,” but it is ſufficient to 
ſhew @ poſſeſſion againſt a wreng-doer ; and if, upon the evidence at 
the <5 the plaintiff cannot prove a title, he will never recover. 

* [ 422 J“ He was of the fame opinion in Babington's Caſe ; and there he 
took another difference between an inducement to an action, and 

to a matter of title; for he held, that if an action on the caſe be 

brought for a nuſance done to a freeholder or in a way, it is ſuf- 

ficient to declare that he was poſſeſſed, &c. for a term of years, 

which, however incertain, is only a conveyance to the action; be- 

fides, this way of declaring gives the defendant an opportunity to 

ſet forth his title, and to demand judgment againſt the plaintiff, for 

that he had ſhewed only a poſſeſſion without a title. by Michael- 

mas Term in the thirteenth year of Edward the Third the 

Abbot of Glouceſter decla that he was ſeiſed in the 

manor of M. Sc. by reaſon whereof he was intitled to 

have eftrays, and that the defendant had taken two horſes in 
the ſaid manor, which the Abbot claimed, &c.; an exception 

was then taken, becauſe he had not claimed this franchiſe as ap- 

pendant to the manor, nor by grant; but that was not the queſ- 
tion, the defendant muſt anſwer the wrong alledged to be done by 

him in taking of the horſes (b). And for later authorities it has 
been held to be the uſual courſe thus to declare even in actions of 

different natures; as in the caſe of Eſcat v. Lawney\(c), which 

was brought upon a leaſe for years of the toll and profit of a market 

and fair in Tetbury, and the defendant diſturbing of him, &c. ; 

exception was taken to that declaration, becauſe the plaintiff did 

not ſhew that the leſlor was ſeiſed in fee at the time of the demiſe 

made to the plaintiff; but it was not allowed, becauſe the title of 

the land was not in queſtion, but damages were to be recovered 

for an injury done. So for a diſturbance in an office the plaintiff 
had miſtaken his title, and in a ſpecial verdict another title was 

- found for him different from that on which he declared; yet he 

had judgment (&), ee. this variance, banks the 

finding the title was held to be ſuperfluous ; it was the diſturbance, 

12. Med: 510. &c. which was the occaſion of the action. So likewiſe upon the 
>. Peer Wms. ſtatute of 2. & 3. Edw. G. c. 13. for not ſetting out of tithes, the plain- 
$7 3+ tiff ſeldom or never ſhews any title, but generally that he is pro- 
— prietarius of ſuch a place; and this is held well enough, for he 
cannot recover without ſhewing a title upon the evidence at the 

trial (Ce): and laſtly in treſpaſs for a battery, per quod ſervitium 

*[ 423] ait, the defendant pleaded in bar, that be was poſſeſſed * of a 
bouſe in which he had lights, and that the ſervant of the plaintiff 

was building another houſe on the waſte to obſtruct the faid lights, 

and that he cum baculo thruſt him away; and, upon a demurrer, an 


(a) 9. Co. $7. | (e) z. Bulft. 66. Cro. Jac. 318. 
(5) Fitz, Abr. title ** E:icf” pl. 674. 162. 437. Vel. 63. 5. Com. Lig. 
(e) Owen, 109. « Pleader®" (C. 39.). (2. S. 16.). 
Cro, Eliz. 335. 419. 
exception 


Eaſter Term, 7. Will..3. In B. R. 


exception was taken to this plea, that the defendant had not ſet 
forth of what eſtate he was poſſeſſed (a). It is true, in this laſt 
caſe it was held to be ill, becauſe it was in a plea in bar, and that no 
iſſue could be taken upon it as pleaded ; but had it been in 2 
declaration, or in an action on the caſe for -a nuſance, it had 
been well enough; becauſe it would then have been only an in- 
ducement to the action: bat the caſe of St. Fohn v. Moody (b) 
was the very ſame with this; it is true, it was after a verdi&, but 
the Court did not rely upon that: ſo was the caſe of Bound v. 
Brooken (c), and that of Heblethwaite. v. Palmes Cd), in both 


ran 
n 
Brar. 


which the declarations were upon a poſſeſſion generally withodt a 2. Jones, 148. 


a title; and held good (e). So in Triniiy Term 2. Jac. Rot. 28. 
between Cary v. Brockhurſt (J), the bailiff of W:/tminſter ſhewed 
that he had a franchiſe, but did not ſay how he came to have a re- 
turn of writs, or that he was ſeiſed of the bailiwick ; and yet had 
judgment, which was affirmed in the exchequer chamber. 


Curia. This declaration might have been better; for it is 
ſomething difficult to underſtand what is here intended by the word 


tenemento of which the plaintiff ſays he was poſſeſſea ; for he ſets 


forth that it contained a fulling mill and a corn mill, &c. and a piece 
of land called Vytbybed, Ic. and then preſcribes to have common 
in Mendip, as belonging to we faid tenement, for cattle levant et 
couchant thereon, which is impoſſible ; for cattle cannot be levant 
et couchant on a mill (g). In the next place he has not ſet forth 
what quantity of land is contained by the name of Hythybed, which 
he ought to hm done, eſpecially where the preſcription is for a 
right of common belonging to it (5). 


But upon the whole matter the declaration wAS ADJUDGED to 
good : | 


FirsT, That the plaintiff need not ſet forth his title either by 
preſcription or grant, becauſe it is an action grounded upon the 
poſſeſſion againſt a wwrong-doer, to which action a title would be 
only an inducement. | 

* SECONDLY, That he need not ſet out any title whatſoever, 
becauſe, as tothe defendant who did the injury, it ſtands indifferent 
whether the plaintiff is owner of the foil or not; his buſineſs is to 
anſwer the wrong alleged to be done by him. It is true, if it had 

deen upon a ſpecial pleading, as in treſpaſs for diſtraining of bis 
cattle, and the defendant bad pleaded that he was owner of the ſoil, 
and ſo juſtified the taking, the plaintiff in ſuch caſe muſt have 
replied, and ſhewed a title either by grant or preſcription, or ſome 
other conveyance (i). 


(=) 1. Roll. Rep. 393 · (J). Show. 17. 377. 

(6) 2. Vent. 275. ' (z) See Scholes v. Hargreaves, 
(e) 2. Jones, 148. 8. Term Rep. 46. Rider v. Smith, 
(4) 3. Mod. 48. 3. Term Rep, 766. Clarke v. King, 
(e Tamen guerre, for in this caſe it 3. Term Rep. 147. 


was that he was poſſeſſed de antique ag * (5) 
curſs, which implies a preicrption.o (i) Bull. N. r 
Norz ts former Edition. 


*[ 424] 


Avg 


e „ 7% © 


Eafter Term, 7 Will. 3. In B. R. 


Srzeve Ap LASTLY, this matter is not traverſable; for upon the ge- 
d yeral iſſue, a right of common muſt be proved and given in evi- 
Brar. gence, otherwile the plaintiff cannot maintain his action, but what 
x. Vent. 274. right is not material; and the caſe of St. John v. Moody (a) was 
8. Lev. 248. relicd on as full in point; the like in v. Slaughter (b)., 
And ſo the judgment in this caſe was afirmed, and the law ſet⸗ 
ded in this point. 
Vent. Term, 4. & ill, & Roll, 
Gee. Pleas, in Hilary 1771. 1 * 
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A. 3. Where after acceptance of rent an en- 

| try may be _ for a condition bro- 
ken, Pitcher v. , | 

ABATEMENT. R 75 


rere a material endes be. ACTION ON THE CASE. 


rween the <writ and the count, the 1. An action on the caſe may be brought 
writ ſhall abate, Rex v. Biſbep of Lon- by lejze for gears againſt his under ſeſ- 
don, ; 200 fee, becauſe he is liable to the &rf 
» Ber is analy in pech if the king en- leſſor, Cualip . Ruudall, 5 9 
title himſelf, in the uri, to the dona- 2. Au action on the caſe will not ſie againſt 
tion of a vicarage in full right, and, in one in London for a cauſe of action 
the declaration, by reaſon of his preroga- ariſing in the country, Baugh. Kil 
tive royal, this is not a material va- liag worth, 13 
riance ſo as to abate the writ, 2 3. An action on the caſe will noe lie 
againit a plaintiff for bringing aa ac- 
ACCEPTANCE. tion where he had a probable cauſe, 

Bee ASSIGNMENT. Baugh v. Killingworth, ; 14 

| 4. If a defendant, before execution, pay 

1. Where acceptance of rent by a feof- the debt and damages, and. the plain 
fee, &c. makes an executory leaſe good, tiff fign a releaſe, and afterwards, 


— —— —à—U—äd - — e 


Symonds v. ure, 2 within the year, take the defendane | 
2. If iſſue in tail accept and afterwards un Cxecutinn, yet an aclion will not he | 
make a feoffment, there being an eltate - for this vexation, cited, 14 


for life then in being, &c. this confirms 5. If an inſurer warrants the ſhip to 
that eſtate, Symonds v. Crumore, 4 *© depart with convoy,” aud it Yoes, 
t | | 4 we but 


/ 
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but is afterwards ſeparated by bad 
weather, and taken by the enemy; 
yet, if there be no fraud found in the 
matter, an action will not lie, Jeffries 
. a, 60, 61 
6. In an action on the caſe for difterbence 
of common, it is not neceſſary for the 
declaration to ſtate title ro the commoa, 

it is ſuſſicient if it ſtate that the plain- 
tiff was poefed of a tenement, &c. and 
had right of common in the place 
wn, &c. Strode v. Byrt, 418 
7. An action will not he on a bill of ex- 
change where, from the terms of it, it 
is not within the cuffom of merchants, 
Pearſon v. Garrett, 244 


ACCORD AND SATISFACTION. 


1. In covenant, where the damages are 
uncertain, a leſſer thing may be done 
in ſatisfation, but not in debt upon a 
bond, c. where the tum is certain, 
Adams v. T apling, 88 

2. In covenant on a breach that the houſe 
was not in repair; a PLEa that the 
plaintiff agreed that the defendant 
ſhould empioy a perſon four days about 

iring the houſe, in ſatisfedicn, is 
bad ; for the defeadant was obliged to 
repair by the original coveuant, Ad ms 
. T apliag, : iid. 


ADMINISTRATOR AND ADMI- 
NISTRATION. 


1. Letters of adminillration granted to 
one, durant abjentia of another, are 
good, Hodge v. Clare, 14 

2. Adminiſtratien granted by Ax or- 
teilt, without faying cut de jure 
geriiauit, is good after a verdict, Moſer 
we. Hanſon, 133 

3. An adminiflrator ſail not give bail 
upon a writ of error, Gaie v. Till, 

x 244 

4- An admiaiſtrator ſhall not pay ces. 

pon a writ ct error, the judgment 
being afirmed, &c. Gale v. Till, 245, 


240 


$- On a fire ſaciat againſt en adminiſ- 
trator upos a judgment had againſi his 
ite ſtate, he need bot anſwet this charge 
by payment of debis io equal degree, 
. by judgmect> ; this was upon a 


ral demurrer to a plea of no aſſets ; 
ut if the plaintiff had demurred ſpe- 
cially, and ſhewed it for cauſe, it might 


have been otherwiſe, Newton v. Ri. 
chards, 


296 
ADMIRALTY. 


An action «ill lie for ſuing in the court of 
admiralty for a cauſe ariſing at land, 
and not at fea, Sands v. Child, 176 


AMENDMENT. 
1. The word “ miſericordia” inſtead of 


© capiatur” is amendable after verdict, 


Chett'e v. Lees, |; 6 
2. Amendments not allowed i imi 
| caſes, Rex v. Walcott, 3 


3 
3. The appellee moved to amend his plea, 
but . ; for no ſtatute extends 
to amendments in ſuch caſes, Hoyle v. 
Pitt, 158 
4+ A miſtake in the judgment itſelf, as 
where it was ©* guod pred. Tronas,” 
inſtead of pred. ARTHURUS recuperer 
Sc. is amendable, Cracgoci v. Radferd, 
. 90 
5. So where the declaration was, 8 
lalntiff was indebted to bim/elf, it was 
1d amendable, Pati/en w. Ailton, 
IF 161 
6. So where debt was brought upon a 
Judgmentobtainedin the reignof a for- 
mer king, ard a writ of error allowed, 
which was /cgnele que fuit in curia 
net ra, inſtead of wuper domini regis, it 
was amended, Dighton v. Granwil, 247 
7. The memorandum cannot be amended 
to make it agree with the judgment, 
Rufb v. Tory. 367 


APPEAL. 
See AMENDMENT, 3. 


1. The Ilan: appeared 

ip ſtead of in 2 2 ona ** which 
reaſon 'he ſhould non-ſuited, if 
he had been demanded : but it was 
moved that he might be diſcharged, 
becauſe it was ai'd//continuaence ; but 
the motion not allowed, Loder v.Snow- 
dex, 100 


2. An appellzut cannot amend his plea, 
3. Surpluſage, 
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3. Serpluſage, or falſe Laria, ſhall not 


make an appeal of murder void, Ben- 
net v. Preſton, 159 
4. In ſuch caſe the hour when the fact 
„was committed is not material to be 
certaialy. alledged, for circa boram is 
good, Bennet v. Prefion, ibid. 
5. But the day, and year, and fat, muſt be 
certainly alledged ; and therefore to 
ſay circiter peus is not good, Wilſon 
v. Law, : 292 


APPRENTICE. 
See INDICTMENT. 


ASSIGNMENT. 
See COVENANT. 

1. Av afgnment made by an admi- 
niſtrator of a cogmizee of a ſtatute, 
after the liberate returned, and before 
* Al entry on the land, is not good, 
becauſe he had only a poſſeſſion in law, 
and theretore ought to have brought 
an ejectment upon the li herate to reco- 
ver the actual poſſeſion, Hannam v. 

| Weodfare, 48 

2. An exec utrix aſſigned aterm for years 
the aſſignee parred with his 1atereit to 
another; the leſſor brought covenant 
againſt the aſſignee, who pleaded, that 
he had aſſigned his intereſt, &c. but 
without notice given to the leſſor, or 
accep:ance of the rent, &c. and held 
good, becauſe the aſlignee is only 
chargeable by reaſon of the land; and 
when that is gone he is no longer liable, 
Pircher v. Tovey, 72. 76 

3. An aſſignee of a reverſion may bring 
an actioh of covenant againſt a leſſee 
after be has aſſi gned the term, notwith- 
ſtanding the acceptance of the rent 
from the aſſigaee of the leſſee, Clover 
v. Cope, b 81 

4. Leſſee for years having covenanted to 
repair, aligned his term; the leſſor 
ſold the reverſion ;; the grantee of the 
reverſion accepted the rent of the aſ- 
ſignee ; the leſlee died; yet uis executor 
is liable, Adams v. Tapling, 88 


ATTAIN DER. 
An attainder reverſed, and for what rea- 
ſon, Rrx v. Lawrence, 


Vor. 18 ; f 


379 


ATTORNEY, 


An attorney would not bring in his writ 
of diftringas into court on the day ap- 
ver the trial, &c. but THz RoLL 

ing in court, and it appearing that 
there — a writ, the attorney was 
committe this practice, Jones v. 
Earl Bath, . 4 367 


AUDITA QUERELA. 
See JUDGMENT. 


An audita querela muſt be brought, and 
not an a&ion on the caſe, where the 
plaintiff releaſes the defendant and af- 
terwards takes him in execution, with- 
in the year, for the ſame debt: if it 
had been after the year, then the ex- 
ecution had been erroneous, and he 
mult have brought a wiit of error, 
Baugh v. Killingworth, 14 


AUTHORITY. 


Where an authority muſt be ftrifly pur. 
ſued, and where not, Walter vs 
oi _ 


AWARD. 


An award not ſet aſide, though made by - 
the plaintiff himſelf, to whom the mat- 
ter in difference was referred, Matthew 
9. Ollerion, : 226 


B. 


BAIL. 
See ADMINISTRATOR, 3. 


BARON AND FEME. 


1. Huſband and wife cannot join in # 
perſonal action for work done by the 
wife, becauſe the damages do not ſur- 
vive, Buckley v. Collier, 156 


2. They may join in treſpaſs, . ibid. 
3. A deed made between huſband and 


wife is a deed poll, and will be fſuf- 
ficient to declare the uſes of a. fine, 


Jenes v. Morley 26 
S one BILE 
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BILL OF EXCHANGE. 


An action brought by the payee of a note 
of hand, by which the drawer pro- 
miſes to pay him fixty guineas within 
two months after the drawer ſhall have 
married ſuch a perſon, cannot be ſuſ- 
tained unleſs a legal confideration be 
averred ; for ſuch a note is not within 
the cuſtom of merchants, Pearſon v. 
b arrett, 242 


BOND. 

The defendant, being in cuſtody, gave 
bord to the officer for the ule of the 
plainriff, hat the defendant ſhou'd ren- 
der himſelf, or put in bail; Qrere, 
Whether this bond was taken colore of- 
fecit, Bowden v. Shaw, 187 


BREACH. 
Where the promiſes are mutual, gen per- 


It agreamentum, without ſhewing 


a particular breach, is ſuthcient, Knight 


V. Keeeh, | 0 188 
8B BYB-LAW 
A bye-law mult be ſupported by cuſtom, 
22 
. 


"*" CERTAINTY. 


Where a thing may be certaia in an wn- 
certainty, Parker v. Harris, 79 


CERTIORARI. 


A ctrtiorari allowed to remove a recog- 
nizance out of the Common PLeas 
into the Kin 's BNC upon a writ 
of error, and judgment affirmed in the 
King's Beach, in order to bring a /cire 
facias againft the bail, Barjdale v. 
Dre, : Het 104 
CESSION. 
The king has a prerogative to preſent 


2 an avoidance by. ceſſion, Rex v. 
Heß of London, 


CHURCH. 
A perſon not living in the pariſh where 
| @ Church is out of repair, ſhall not be 


202 


chargeable by reaſon of his land in 
that pariin, but his tenant ſhall, Aneny- 


Mous , 148 


CLERK OF THE PEACE, 
See CusTO0s ROTULORUM. 

1. The clerk of the peace ought to have 
the cuſtody of THE RoLLs, or to de- 
liver them to THE CusT0s, Rex v. 
Evans, 31 
2. He cannot be deprived of his office 
for refuſing to deliver them to rut 
CUST OS, ibid. 
3. The firſtappointmentof Txz cvsrTos, 
Harcourt v. Fox, 173 


4. The clerk of the peace was nominated 
by THs cusTos fince the ſtatute of 
1. Will. c. 8. “during pleaſure,” when 
it ſhould have been * for ſo long time 
as he demeans himſelf well; and 
therefore ſuch appointment was held 
void, Rex v. Owen, 295 


COIN. 
Where an action is brought for Engl; 
coin, it muſt be in the deber er a 
and not ad valentin ; hut for foreign - 
coin it is otherwiſe, St. Ledger v. Pope, 
\ 410 


COMMEND AM.. 
A diſpenſation in commendam retinere doe: 
not ſatisfy the prerogative to preſent 
upon an avoidance by ceſſion, 202 


COMMON AND COMMONER, 
1. A commoner cannot have an action of 
treſpaſs for a wrong done to his com- 
mon, Smith v. Kemp, 187 
2. A leſſee for life or years, or tenant at 
will, cannot preſcribe ro a common, be- 


cauſe of the meauneſs of his eltate, 
Peers v. Lucy, © 366 


CONSTRUCTION. 
Se GraxTs. 


COPYHOLD. 
1. If a copyholder in fee make a leaſe 


for years, warranted by the cuſtom, in 
which the lefſee covenants to repair du- 
ring the term, 4 ſurrenderee of the 4 
fignee of the reverfion may maintain co- 

| venant 
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yenant for non-repair againſt the ori- 
ginal leſſee, although he had afiencd 
the term before the reverfion was ſur- 
rendered to the plaintiff; for a copy - 
holder is within the ſtatute 32. Hen. 8. 
c. 34. Glover v. Cope, 81 


2. Whether a ſurrenderee is an aſſignee 
within the ſtatute of Hen. 8. io take 
an advantage of a condition broken, 
Glover wv. Cope, 83 

3. Whether a copyhold is within the 
ſtatute De Donis, ibid. 

4+ A copybolder may maintain an action 
of treſpaſs agaiaſt the lord of the ma- 
nor, ibid. 

5- Whether a leaſe made by him is good 
when his licenſe is not purſued, 16id, 

6. If a dominus pro tempore take a ſurrender, 
and his eſtate be determined before ad- 


mittance z yet the perſon ſhall be ad- 
mitted according to the ſurrender, 


ibid. 
7. The particular ſtatutes which ex- 
tend to copyholds enumerated, 84 


8. Surrenderee of a reverſion of a copy- 
hold brought an action of covenant 
againſt a leſſee, and held good, 86 


9. A copy holder made a conditional ſur- 
render ; the money was not paid ac- 
cording to the condition; he died ; the 

ſurrenderee was admitted, who fur- 
rendered to the heir ; the widow of 
the firſt ſurrenderor was admitted to 
| her free-bench; and in ejectment it 
was held ſhe had no title, becauſe her 
huſband did not die ſeiſed, Benson v. 
Scott, 253 


10. In caſe of bankruptcy the eſtate is 


veſted in the bargainee before admit- 


tance, and the widow of the bankrupt 
ſhall not have her free-bench, Benſon v. 
Scott , 2 52 
11. Where a ſurrenderee is admitted after 
the death of the ſurrenderor, his ad- 
mittance ſhall relate to the time of the 
ſurrender made, 252 


12. If a ſurrender be made by one joint- 
tenant whodeviſes his moiety, and dies, 
his deviſee ought to be admitted ; for 
the land was bound by the ſurrender by 


way of relation, Ben/on v. Scott, 253 


CORPORATION. 

I. A corporation is created upon a truſt 
and if that be broken it is forfeited, 
Smith's Caſe, 58 

2. The eſſential part of à corporation 
conſiſts in franchiſes, Smith's Caſe, 57 

3. The judgment given in guo warrants 
againit the tity of London, © that the 
© [iberties thereof be ſeized into the 
* king's hands, did not diffolve the 
* corporation, or remove the members 


* thereof from their corporate of- 
« faces, Sir James Smith's Caſe, 53 


COSTS. 
See ADMINISTRATOR. 

1. If the plaintiff in replevin bring a 
writ of error, and the judgment beaf- 
firmed, the avowant ſhall not have 
coſts ; becauſe the ſtatute 3. Hen. 7. 
c. 10. directs that the plaintiff ſhall 
recover coſts where the defendant 
brings error to delay the execution, 
Coan v. Bowles, 7 


2. But fee the 8. & 9. Will. 3. c. 11. 
and 4. & 5. Ann. c. 16. 8 
3. If an adminiſtrator bring a writ of 
error, and judgment be affirmed, he 
ſhall pay coſts, Gale v. Till, 245 


4. Executors and adminiftrators, if plain+ 
tiffs in the original action, are not liable 
to coſts on error, though the judgment 
be affirmed ; but if they are d- 
dants in the original action, they are 

liable to coſts in error, Gale v. Till, 
TY 245 
5. Trover by an admigilſtrator for goods 
of his inteſtate, if the converfion bap- 
to be after the adminiſtration, and 
udgment againſt him, be muſt 
. Gale . Till, . 
6. In treſpaſs full coſts were allowed, 
where the damages were but five ſhil- 
lings and no more, 275 


7. In ejectment if the plaintiff have a ver- 


dict, and no coſts, and the defendant 
bring a new ejectment ; he ſhall not be 
allowed coſts in the former action be- 
fore he pleads, Koberts v. Cook, 379 


COVENANT. 
1. To covenant upon a ſpecial agree- 
ment that the plaintiff ſhould enjoy, &e. 
C2 5 during 
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during life, the defendant pleaded in 
bar, that he ſuffered the plaintiff 


enjoy, &c. and it was held good ; for 


© It 15 not a perſonal warranty orengage- 
ment to pay * . Killigrew, 
43 


2. Where one who is a flranger to the 


- covenant may maintain an action againſt 
the covenantor, Pitcher v. Tovey, 75 


3. The leſſee covenanted to repair; the 
leſſor granted the reverfion ; and the 
grantce brought covenant ; and held 
good, Glower *. Cape, 86 
4. In what caſe covenant runs with the 
land, Glover v. Cope, 32 
"5. If a leſſee covenant to repair; and 
then affign his term; and the grantee 
of the reverſion accepts the rent of the 

» - afllignee of the term; the executor of 
the leſſee ſhall be liable to this cove- 
nant as long as he hath aſſets, Glover 
©. Cope, 82 
6. In an alignment of a leaſe for quiet 
enjoyment, free from all arrears of 
rent, the defendant pleaded that heleft 
money in the hands of the plaintiff 
en -intentrone to pay it over; and held 

. - good, though it was objected, that 
- the intention could not be put in iſſue, 
_ Griffith v. Herron, 249 


COURT LEET. 
A court leet may be ſeized for a. miſ-uſer, 


CUSTOMS, 

Cuſtoms though ainft common right, yet 

© beiog uſed ia places of antiquity, or of 

. large extent, may be good, Hicks v. 
© Woodefon, © * 342 


cCousros ROTULORUM. 


1. By 37- Hen. 8. c. 1. the cates rotulo- 


_ ram is authorized © to appoint a fit 
. ©* and able perſon to bold the office of 


' *©. clerkof the peace during the time that 


* the {aid cuftos rotul:rum hall occupy 
«« the ſaid office of cuffos, fo as the faid 
deri of the peace demean himſelf 

juſlly and huncfily,” — By 1. Will. 
& Mary, C. 21. f. i. the caſtos is au- 
", 4hdcized to nominate & clerk. of, tbe 


* * 


* for ſo long time only as ſuch 

«« clerk of the peace ſhall well demean 
« himſelf in his faid office.” An ap- 
intment made by @ caſlos under theſe 
tutes is, as to him, an appointment 
for life ; and therefore the clerk of the 
peace ſo appointed cannot be removed 
from his office by the ſame or any 
ſucceeding cu/fos ; but by the ſame 
ſtatute, 1. Will. & Mary, c. 21. if 
„ he do not demean himſelf well in 
« his office,” THE $E£5s10n5s.0f the 
county, on application and proof made 
as the act requires, may remove him, 
Harcourt v. Far, 167 
2. See alſo Rex v. Owen, 295 


3. When the cuſlos was firſt appointed, 
and the realon thereof, Harcourt v. 
Foz, 173 


D. 

\ 
DEBT. Ser I 
1. To debt againſt an execator for rent- 
arrear from his teſtator, upon a leaſe 
expired in his life-time, he cannot 
plead bonds- unſatisfied, for they are 
debts in equal degree, and the deter- 
mination of the leaſe makes no altera- 
tion in the contract, Newport v. God- 
Frey, ; 44 
2. See alſo Gedfreyv. Newport, 45 notis. 
3- A declaration in debt upon the ſtatute 
of 14. Hen. 8. for practiſing phyſic at 
Weſtminſter, not being approved under 
the ſeal of the College, is bad, if it do 
not ſay that it was within ſeven miles 


of London, College of Phyficians v. Buſh, 
47 
4+ An action of debt will lie in the king's 


bench upon a judgment, after a writof 
error allowed, for :be tranſcript only is 
removed in THE EXCHEQUER CHAM- 
BER, Deighton v. Gram vil, 247 


$+ But not in the common pleas, becauſe 
there the record itſclf is removed, 247 
6. Debt upon a. penal law ought to be 


brought in the proper county, Rex v. 
. 25 £ 158 


6. 10 
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7. To a declaration in debt for rent, a 


ea of nil debet as to part, and 21 
bu't in tenementis as to other part, 
makes the plea double, Coombs v. Tal- 
bot, 254 


DEED OF GIFT AND DEEDS. 


1. A deed of gift is not good againſt a 
creditor who obtains 2 0 againſt 
the donor, and pays him, for he thereby 
gains a new property, and avoids his 

ift, Counteſs of Wincheljea v. Lady 
Afone, 82 

3. Subſequent clauſes which are general 
ſhall be governed by precedent clauſes 
which are particular, Thomas v. 
Howell, 63 


+ In what caſe a defe&tive deed of gift - 


ſhall be ſupplied by a will, Smith v. 
Milford, 131 


DEMURRER. 


1. Where an exception which might be 
good upon @ demurrer is cured by a 
ver dict, Maſon v. Hanſon, 133 


2. Same point, Hill v. Gallop, 175 


DEVISE. 


1. Onadeviſe made to his daughter upon 
condition that ſhe conſent to marry his 
nephew ; and if ſhe refuſe before ſhe 
is twenty-one, or in the mean time 
marry another, the deviſe to be void, 
and theeſa:e limited to another; if 
the nephew die before twelve years, 
and the daughter marry another, the 
ſhall not be diveited of her eſtate, 
Thomas v. Howell, 67, 68 

2. A deviſe to an eldeſt ſon in fee, upon 

condition if he do not pay legacies 
then to the ſecond, is void, becauſe it 
js no more than what the law gives 
him, Hainsforth v. Pretty, cited, 

3. A deviſe of © al his eflate” paſſes a 
fee ; for the word Hate ſignites the 
intereſt the teftator had in the land, 
Carter v. Horner, 90 

4. A deviſe of © all his eſtate, paying 
debts, &c.“ paſles a ice, ibid. 

5. I ratify and confirm all thoſe eſtates 
* made to my ton George in marriage, 


* according to tbe writing made by 


I :;, 


« me,” which writing was defeQve, 
Jet the heir is diſinherited thereby, 
Smith v. Milford, 131 


6. A deviſe of ſeveral rents expreſſed in 
ſeveral writings, is a good deviſe of 
the rents, Molineux v. Molinexx cited, 

ö 132 

7. If a man, ſeiſed in fee of lands, cove- 
nant, upon the marriage of his ſon, to 
levy a fine to the uſe of his ſon in tall, 
and three years afterwards make a 
will, by which he ratifies aud makes 
gead ' all thoſe his ettates granted in 
marriage to his ſon, according to 
« the writing made by him in truſt,““ 
the ſon ſhall take an efate tail in the 
lands y rhe will, although no fine was 
levied purſuant to the intended deed 
of ſettlement, Smith v. Milford, 133 


8. If a man have two etates, called 
« The Upper Houſe” and * The Lower 
« Houſe” tenements, and deviſe all his 
meſſuages, &c. vg. two parts of 
the ** Nether 'Houſe Tenements”* to his 
grandſon in tail, but makes no 'men- 
ton of the Upper Houſe Tenements ; 
yet it will paſs by the particle * a1,” 
and the wiz. ſhall be taken to be &- 
reive, and not reftrifive, Bagnall v. 
Abnett, 141 


9. If a deviſe be made for fifty years to 


A. afterwards to the heirs male of the 
body of A. and for-want of ſuch iſſue 
then to B. this is no fate rail in . 
becauſe there was no frechold to ſup- 
port it, Goodright v. Corniſp, 256 
10. A deviſe to his wife for life, remain- 
der to . D. and if he have iſſue male 
of his body, then to his iſſue; and if 
no iflue male, then to S.; this is-an 
eſtate tail in Y Sunday's Caſe, 258 


11. Where aneſtate tail ſhall ariſe by im- 
plication in a deviſe, Mor v. Parker, 


| 317 

12. A father cles his eſtate upor his ſon 
for life, remainder to hi farlt and ather 
ſons in tail male, reverlion to bimielf 
in fee; and c:w7/es, that if his wife 
die in the jite-t1me of her hu ſb nd 
without iſſue male, he (bail have power 
to make a jointure to any other witer; 
and for wan! of u ot his ¶ id ſon, the 
eſtate ſhall remain to . fon by any 
Cc3 other 
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qther wife, and his grand-daughter 
© hall have g-02l.; and in caie of 
failure of ifjue made by his ſon, the 
eſtate ſhall go to his grand - children 
and their heirs, ſhare and ſhare abke; 
this deviſe docs nt carry an ate 
tai i to his fon, Moor v. Parker, 316 
13. If a deviſe be made of land to 4. 
"the eldeſt ſon of the teſtator, for fifty 
year:, if he ſhould fo long liye, to com - 


*mence after the death of the teftator,. 


with remainder to the heirs male of 
the body of the ſaid L. ; and for want 
of ſuch iſſue, with remainder over; the 
remainder over to A. is yoid ; for it is 
contingent, and has only an eſtate fer 
years to ſupport ii, Gooaright v. On, 
25 
14. The teſtator deviſed a term to his 
wife for life, then to his ſon for liie, 
and made his wife execatrix ; the wife 
died inteſtate; ad miniſtration Je boni 
non was granted to the ſon ; a creditor 
the teſtator brought an actiou againſt 
im; and upon adminiftrauit 
ed, it was to veſt in the ſon 


way of executory deviie, Googright 


v. Corniſh, 257 
15. A deviſe ? to 4. in fee, and if he die 
«« without iſſue, living . then to . 
% and his heirs,” is an executory 
| deviſe, Reve v. Long, 233. 294 
16. What makes an executory deviſe, 
What not, 28 
17. If a deviſe be made to 4. for life, 
with remainder, after his deceaſe, to 
the firſt ſon of the ſaid 4. and the 
heirs male of ſuch firſt ſon ; and for 
default of ſuch iſſue, to the ſecond and 
Every other ſon of the body of the ſaid 
A. ſucceſſively, &c.; and 4. dies 
ſciſed of the eftate for life, leaving bis 
wife enſeint with @ fox ; this fon, on his 
beiog born, ſhall 
Neve v. Long," 
18. 2 10. & 11. Will. 3. 
c. 16. relates to dee, although 
act refers only to cales of pw. voy 


* 


285. notis 


DISABILITY. 
See PiEaniNG. 

1. Ore fingle act of diſability 

* ficient induce a general inability, 


take the remainder, 
282 


is not 


ſo as to make a perſon not qualified for 
a benefice, Hele v. Biſbop of 2 
138 

2. A diſability occaſioned by the neglect 
of the party, as not receiving the ſa- 
crament to make bim capable of an 
ollce, is no excuſe to him, Rex v. 
Larwoed, 272 


DISPENSATION. 


The king cannot diſpenſe with a ſtatute, 
though made for the advancement of 
juitice, 67 


DISTRESS. 


* 

1. A declaration 4n treſpaſs for making 
a colourable diſtreſs for rent- upon the 
2. Will. & Mary, c. f. need not ſtate 
a demiſe in form ; it is ſufficient to iay, 
the goods were taken nomine diftriction;s, 
Salter v. Brunſden, 231 

2. In making a diſtreſs of the cattle of a 
ſtranger for rent taken /ewvant et coy- 
chant, notice muft be given either to 
porn of the cattle or tenant of the 
lands, Walter v. Rumball, 394, 395 


DIVORCE. 


Pending a ſoit in the eccleſiaſtical court, 
if one of the parties die a ſentenee 


afterwards for a divorce is not good, 
Hinks v. Harris, 182 
E. 


EASEMENT. 


Eaſement” is an improper word, where 


a man preſcribes for a liberty to catch 
fiſh, Peers v. Lucy, * 366 


EJECTMENT. 
1. An ejectment will not lie of a cloſe 


(giving it a name) containiag ten 
acres of arable and meadow, without - 
diſtinguiſhing how much of each, 
becauſe of the uncertainty of the thing 
whereof the ſheriff is to deliver pai- 


ſeſſion, Knight v. Sym, 97 
7. An 
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'2. An ejectment de uno meſſuagio 11 


tenemento is not good, becauſe of the 
uncertainty. Sed guerre, 136 


3. An ejeAment de wno meſſuagio $1ve 
repofitorio, becauſe of the various ſig- 
nifications of the word repofitorium, is 
not good, Hel: v. Biſhop of 
13 

4. An ejectment de mineris car bonum, 
though this is ſeemingly uncertain, 
et it may be ſupported by uſage, 
Bittingbam v. Andrews, 

5. The Court will not compel a plaintiff 
in ejectment to deliver a note in wri- 
ting of what lands he claims, on account 
of the declaratioa being general, 
Gwynne v. Pie, e 


EM BAR GO. | 
An embargo is a prohibition of ſtate, by 
advice of the privy council, 179 
ENTRY. 


Where there muſt be an actual entry to 


make an aſſigument or deviſe good; 3 
where not, — 


vod furd, 48 


ERROR; AND WRIT OF ERROR. 


1. Judgment againſt A. who entered into 
a ſtatute, and died; error was brouzht 
upon the judgment, and pending that 

writ the money was paid upon the 
ſtatute ; and held good, there bein 
not enough to ſatisty both the credi- 
tors; for the execution of the judgment 
was ſuſpended by the writ, Dighton v. 

2. A writ of error will not lie after a 

ſeire facias brought and two nibils 
returned, for that amounts to a /cire 
feci, which is a judgment by default, 
and therefore the writ comes too late, 


Lampton v. Collingwood, 314, 315 


ESTRAY, 


It is abuſe to work an efray, becauſe the 
party has it by authority of law, 
, Bagſhaw v. Goward cited, 391 


EVIDENCE. * 


Depoſitions in chancery, taken de bene 
M, upon a bill filed before an anſwer 


1430 


came in, allowed to be given ia e. 
dence, Howard v. Tremaine, 147 


EXCEPTION. 


1. An exception in a will contrary to the 
deviſe, is void, ” It 


2. If a man be poſſeſſed of a new houſe 
and an old houſe, and make a leaſe, with 
AN EXCEPTION of the mew 60 
for the uſe of the /e/or when he pleaſes 
to reſide there, and at other times for 
the uſe of the /efſee, the new houſe is 
wholly excepted out of the demiſe ; 
but the latter words make the leſſee 
tenant at will, Cudlip v. Rundal, 12 


EXCHEQUER CHAMBER, 


1. If a jadgment given in the court of 
king's bench be reverſed in the exche · 
quer chamber, the king's bench can- 
not award a writ of execution of da- 
mages in the exchequer chamber, 126 


2. They have only power to affirm or 
reverſe, ibid. 
Vet where 1 are given for 
defendants, reverſed in THE 
EXCHEQUER CHAMBER, they may 
award a judgment, guod recuperare 
debeat, 126 
4+ In ejectment, if judgment be given in 
the court of king's bench that the 
plaintiff ai capiat per billam, and, on a 
writ of error brought, the xxc ut 
CHAMBER give judgment that jbe 

« ſaid judgment given in the king's 
« bench ſhall be reverſed, and jb: plain- 
tif reſlored, Sc.” the court of king's 
bench cannot give a new judgment 
« that the plaintiff ſhall recover bis 
„% Tzu, &c.” Philips v. Bury, 126 


EXECUTOR. 
' See ASSIGNMENT. 


1. An executor brought debt in the deti- 
net, for rent due in the life of che teſta - 


tor, Newport v. Godfrey, 44 
2. To debt againſt an executor for rent 
on a parol demiſe, he cannot plead 


bonds unſatisfied ; for thoſe” debts are 
in equal degree, although the parot 
leaſe expires in the lue-time of the 
- teſtator, Newport v. Godfrey, 


C04 


44 
3. An 


: 
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3. An executor or adminiſtrator may 
plead a retaizer for ſatis faction of a 


debt on bend due to himſelf ; but exe- 


cutors cannot plead, to debt for rent, 

a bond 0 yet ſatisfied, nor 2 contra, 
45. mots 

In eſumpfit againſt an executor, if the 
8 lead ſeveral © judgments 
% recovered? and no aſſets ultra, and 
the plaintiff reply per fraudem to each 
judgment /eparetely, thedefendant may 


rejoin generally, that the ſaid judgments 


were not kept on foot by fraud, and 
need not traverſe each judgment ſe - 
parately, Beat v. Kent, 64 
5. An executor ſhall not bring debt on a 
judgment in a perſonal action till after 

a year and a day, 235 
6. An executor may bring à replcvin or 
detinue for goods taken in the life of 
his teftator, 404 
7. An executor may have trover for a 
converhon in his life-time,  #6id. 
8. An executor may have an action of 
eſcape upon mejne proceſs; ſo alſo he may 
have debt againſt the pariſhioner for not 
ſetting out tithes, Willzams, Executor of 
Melli, v. Cary, 404 
So if 4. obtain a judgment, and fue 
out a fieri facias, and the ſheriff falſely 
return ** /{-wied,” but that the goods 
remain in his hands for want of buyers, 
the executors of 4. may maintain an 
action on this falſe return, though made 
in the life-time of the teſtator, l- 


liams, Executor of Mellifh, v. Cary, 40 3 


EXTORTION. 
See Ixroxnariog. 


9: 


F. 
F E E. 8. 
tor cannot ſue in the ſpiritua] court 
” ſor his 'fees, but muſt bring his action 
for them in the courts of com mon law, 
Jobnfton v. Oxendon, © 255 


FLAX 


1. Flax, from its nature, is frall tithe ; 
and therefore if 1wenty fix atres out of 


„e 14 +» + 


foe hundred acres in a pari(h be ſown 
with flax, it ſhall not from its quantity 
be conſid red as great tithe, Hun 
v. Lifle, 184 
2. By 11. & 12. Will. 3. c. 16. bemp 
and flax ſhall pay yearly the ſum of 
five ſhillings, and no more, for each 
acre, in lieu of tithes, 185. notis 


FORCIBLE ENTRY. 
1. An inquifation for a forcible entry is 
good, although it be not ſtated that the 
jurors were then and there frworn and 
impanelled, The King and Queen v. 
Waite, | 249 
2. An indictment of forcible entry muſt 
ſtate that the tenant of the freebold was 
ouſted, 249 


FINES. 

1 A fine levied by the iſſue in tail is an 
extinguiſhment of that eſtate, Symonds 
v. Cudmore, 5 

2. Where the uſes of a fine are declared 
by a ſubſequent deed, varying from 
the fine in ſome ſmall matter, the par- 

ties and their heirs (but not ſtrangers) 
are bound, Fones v. Morley, 263 


3. But where the deed is precedent, and 
the fine levied afterward varics from 
tue deed, it ſtands fingle, and all par- 
ties may aver againſt it, Jones v. Mor- 
ley, rs 
If two deeds be made at ſeveral times, 
between the ſame parties and of the 
ſame land, but varying in limitation, 
the foe following the uſe thereof ſhall 
be guided by the laſt deed, Jones, v. 
„ ö 


1˙ 


8. 


GAMING. 


If two perſons be playing at back. 
gammon, and one of them touch a 
tableman ; a Wan laid, that who- 
ever touches 2 man at backgammon is, 
by the rules of the game, obliged to 
play it, is not within the ſtatute 
„„ tee 16. Car. 2. 
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16. Car. 2, c. 7. againk Gaming, 
Pope v. St. Leger, 410 


GIFT. 
See DEED or GryT. 


_ 


GRANTSOF ACOMMON PERSON, 


1. In conſtruction of grants, regard is 
to be had to the eſtate of the grantor, 
; 172 


2. Grant of an office in reverſion, where 


good, | 279 


GRANTS OF THE KING. 


1. The grant of an office, reciting a 
former grant thereof to be in being, 
which in truth is not, makes the grant 
void, Rex v. Kemp, 276 

2. If the king grant an office to com- 
mence after the death or ſurrender of 
the former grantee, when ſuch grantee 
had really no right; this is a void 
grant, Rex v. Kemp, 276 

3. A grant, when it is not well limited 
in its commencement, is void ; as if a 

on who had a term for years is 
attainted, and the king ſhould grant 
the term babendam after the end 
of that term; which cannot be, for it 
is extinguiſhed by attainder, Rex v. 
Kemp, 276 
If a grant of an ofiice is in being, 
and another made, the ſubſequent 
rant muſt recite the firſt, or it is void, 
ex v. Kemp, 


When a grant cannot have that ope - 
ration as intended by the king it is 
void; as if a leaſe for years be made, 
and afterwards the king, reciting that 
leaſe, grants the reverſion, but before 
the grant is ſealed the firſt leſſee ſur- 
rendered to the king, the grant of the 
reverſion is void, becauſe he had then 
the poſſeſſion, Rex v. Kemp, 277 
6. A grant when it is uncertain as to its 
commencement, yet it may be good; 

27 
7. Grant à tempore plenæ ætatit, when 
tze grantee was actually at that time 
of full age, yet good, 279 
$. A grant from the crown of the office 
; ot port-ſearcher to 4. for life, to 


5 


277 


commence after the death, ſurrender. 
or forfeitore, of B. a prior grantee of 
the ſaid office, during the king's plea- 
ſure, is good; for the office is only 


miniſterial, Rex v. Kemp, 275 


G UN. | 
See INDICTMENT. 

The perſon ſhooting not having 100). 
fer annum, cannot be convicted by a 
ſingle juſtice, unleſs he is brought 
before him infanter upon view of the 


offence, Rex v. Alle , 81 
GUIN EAS. 

How they muſt be demanded in an ac- 

tz00, : 410 


H. 


| HERIOT. | 

1. A preſcription to have a beriet of 
every ſtranger dying within his ma- 
nor is not good, cited Warrington v. 
Moſeley, 321 

2. A preſcription to have a heriot, and if 
eloigned before the lord ſeizes, then to 
have the beaſt of another, void, ibid, 


HIGHWAYS. 

1. The preſentment of juſtices upon view 
may traverſed, Caſe of Hornſey 
Pariſh, | 38 

2. On an indictment for not repairing, 
upon not guilty pleaded you may give in 
evidence that it is not a highway, Caſe 
of Hornſey Pariſh, 38 

3. On apreſentmentagainft pariſhioners 
for non-repair of a common highway, 
the defendants may plead the generaf 
i/ſue, and give in evidence that the 
highway is in repair, but cannot ſhew - 
that they are not bound to repair, un- 
leſs it be ſpecially pleaded, Caſe of 
Hornſey Paris, 38 
+ When lands are given to re a 

4 highway, and dak un * 
charges his whole lands for that pur. 
poſe, he, and thoſe who derive a title 
under him, ſhall be charged rations 

tenure 
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tenure of the whole, and not only of 
the particular lands firſt given, Bucke- 


rige Caſe, 49 


HOMINE REPLEGIANDO. 
1. In a bomine repl-giando and replevin, the 
proper return is elongawit, Baftide v. 
Road, 183 


2. But after appearance to a capias in 
evithernam, the defendant may plead 
nou cepit, and be admitted to bail ; for 
he is not bound by the return of elox- 


govit, 183 
HUNDRED. 


1. A 8UNDRED 15S & liberty in its com- 
mence ment it was divided from the 
county ; but the bailiwicks were re. 
united to the counties by the ſtatutes 

4. Edw. * 15. and 14. Edw. 3. c. 9. 
Hicks v. M asagſon, 339.343 


2. A cuſtom de non decimando for the 


itmeat of cattle cannot be alledged 
in « hundred or in a county, Hicks v. 


Woodeſon, 336 


— — 


I. 
JAMAICA. 


See Laws OF ENGLAND, 


JEOFAILS. 
Diſcontinuance in proceſs or in pleading 
is aided by the 32. Hen. 8. c. 30. as 
| well in inferior as in the ſuperior Courts, 
 Wakuin v. Smith, 87 


IMPLICATION. 
See DEvISE. 

1. Where an eſtate ariſes by implication, 
where not, Davis v. Speed, 154 
2. Where an eſtate for life ſhall ariſe by 
- implication to execute an eſtate tail. 
 Goedright v. Corniſh, 258 
3. An eftate tail by implication in a de- 
. Viſe, Moer v. Parker, 317 
4- Where an eſtate for life will ariſe by 
- implication in a deed, and where not, 
T rppin Ve Coon, 


- 


INDICTMENT. 
Sree ADDITION. 


1. The proceedings therein not to be 
ſtayed upon any account, it being at 
the ſuit of the king, Rex v. Fezas, 8 


2. An inditment does not lie before 
Juſtices of the peace (for ſhooting in a 
gun) upon the ſtatute of 2. & 3. Ed. 6. 

they want juriſdiction, Rex v. 4l/ep, 
$1 

3. An ind ctment will not lie for keeping 
an unlicenſed alchouſe, Rex v. Mar. 
riot, 145 


4. The court of king's bench ſhall not 
be prohibited without negative words, 
Rex v. Marriot, 145 

An inditment upon 8. Elia. for uſin 

G the trade of aciler, pm — — 

to it for ſeven years, and does not ſay 

that it was a trade uſed at the time of 

the making the ſtatute, 145, 146 

6. If a ſtatute create a zew offence, and 
preſcribe a particular mode of puniſh- 
ment, that mode of puniſhment alone 
muſt be purſued, and not the common - 
law method by indictment, 145. notir 


7- An indiftment ſhall not. be quaſhed 
for falſe Latin or ſurplulage, 169 


8. Indictment for high treaſon not con- 
cluding contra ligeastiæ ſue debitum, 
reveried tor that reaion, Rex v. 
Tucker, 166 


9. An indictment for murder omitting 
that the perſon flain was iz pace Der, 
yet held good, Rex v. Tucker, 164 


10. An indiftment for a riot omitting 
contra formam ſlatuti, yet good, 164 


11. An indittment for erecting of a cot- 
tage, &c. et wlterius preſentant that he 
did continue it contra forman ftatuti ; 
this concluſion goes to the laſt offence 
only ; and therefore the inditment 

was quaſhed after a verdict, Rex v. 


Trowbridge, - 345 
12. An inditmentquaſhed for uncertain- 
yg: 321 


13. Indictment againſt a clothworker 
not living in a city, borough, or town 
corporate, and keeping more than one 
loom, Bugg's Cafe, 379 

INFORMATION. 


A TABLE OP PRINCIPAL MATTERS. 


INFORMATION. 
1. An information for extortion againſt a 
ſerryman, for taking twopence de gui- 
| bu/dam igtotis pro tranſportatione cujuſ- 
libet equi void, becauſe the certain time 
is not mentioned in which the offence 
was done, The King v. Roberts, 101. 
| 103 
2. An information void for uncertainty, 
* 101. 321 
3. A common informer muſt proſecute 
within a year upon & penal ſtatute, 
 Culliford u. Blandford, 130 
4. An informatiox on a penal ſtatute muſt 
be brought in the county where the 
offence was committed; but an 2 ion 
of debt on a penal ſtatute lies at Weft- 
miner, although the offence was com- 
mitted out of the county of Mideleſæx, 
Rex v. Hicks, 159 


; INQUISITION. 

}. Where the forfeiture is found, the 
king is immediately in poſſeſhon, 
Smith's Caſe, 56, 57 

2. An inquiſfition for a forcible entry 
upon f tenant for years muſt be 


expulit, and not Ae, Rex v. 


aite, 


INSTITUTION. 
If the biſhop will not ioftitute, the fix 
months allowed to the patron to pre- 
ſent ſhall be accounted from the death 


249 


of the incumbent, Hele v. Biſhop of 
Exeter, | 140 
INTENTION. 


1. The intention of the teſlator is the 
chief conſideration in conſtruing the 
words of a will, 282, 283 

2. To covenant for enjoyment free from 

arrears, A PLEA that the defendant 
left ſo much money in the hands of the 
plaintiff with intention that he ſhould 
pay it over to the leſſor in diſcharge of 
what rent was then in arrear, &c. is 


good, Griffith v. Harriſon, 249 


JOINTENANTS. 
Sze PLEADING, CoOPYHOLD. 


The proper conveyance from one join - 
renant to the other is by relegſe, and not 


* 


151 
JOINDER IN ACTION. 


See Bakow and Fur. 


Where the action ariſes upon a contract, 
huſband and wife may join, but not if 
upon a treſpaſs, _ 


JUDGMENT. 


1. The form of its entry when a verdict 
is for the defendant upon a nonſuit, 


and when upon a demurrer, Walwys 
v. Smith, $ 


«x If 

2. Judgment was ſet aſide after the 
Pony had levied part of his debt; 
or which treſpaſs was now brought 
for taking his cattle, and the former 
plaintiff not allowed to bring the mo- 
ney levied into court, Weftern v. Creſ- 
wick, T 161 
3. Judgment againſt two, who both died 3 
2. ſcire facias was brought againſt the 
adminiſtratrix of one of them ; and 

_ after two nibili returned ſhe brought an 
audita guerela, and had judgment that 
he ought not to be charged alone, 
Lampton v. Collingwood, 315 


JURISDICTION, 
Where temporal courts have juriſdiction 
of the right to an office, and the ſpiri- 
tual cqurt to the exerciſe of that of- 
fice, yet the right ſhall be tried in the 
courts at law, Jenes v. Biſhop Lan- 
daf, 28, 29 


JURY. 


& Where the jury find more than they 


ought, yet the plaintiff ſhall have 
. in the action, Cadlip v. 
Rundal, h 10 
2. But if a declaration ſtate, that the 
plaintiff was poſſeſſed of a term of 
years in a houſe, and demiſed the ſame 
to the defendant for ſeven years, and 
iſſue be joined on the plea of von demi- 
fit modo et forms, and the jury find that 
the plaintiff was poſſeſſed of the houſe, 
and demiſed the houſe to the defendant 
for ſeven years, _ that part called 
the New Houſe, and which ſaĩd New 


Hauſe was let to bim as tenant at will, 
* : ſuch 
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ſuch finding will not ſupport the decla- 
ration, Cudlip v. Kunda!, "2 "ul 
3. Where the fnding of a jory ** quod 
« concgſũt ſhall be taken to be 9 


% relaxavit,” Barker v. Lade, 151 
JUSTICES OF PEACE. 
Tee JUSTIFICATION. 
1. Juſtices of the have. power, 


by the general words of their commil- 
fon, to hear aud determine offences 
upon any ſtatute which concerns 20. 
Peace, 5 SL 
2. But an indictment will 8 at 
ont on a ſtature forbidding 
22 an act not againſt the 
peace, on pain of impriſonment, unleſs 
ſuch flatute expreſsly gives the juftices 
a juriſdiftion, Rex et Reg. v. Ap. 
50 


3: A juftice of peace is a tref] if he 
roceed irregularly in his oſñice, wiz. 

y ſending a warrant to take a felon 
-without oath made of the felony com- 
mitted, Crazp v. Halford, 349 
uſtices of peace bave not power to 
* indictments upon penal ſtatutes, 
without expreſs power given io them 
in the acts themſelves, The King and 
Nucen v. Buggs, 379 


JUSTIFICATION. 
1. A juſtification under a ſeiſin in fee 
enerally of a copyhold eſtate, is not 
ient, without ſhewing the com- 
mencement of the eſtate, Robinſon v. 
Smith, ; 346 
2. Therefore to treſpaſs for taking cattle, 
if the defendant in_ juftification flate 
that be was ſeiſed of certain copyboid 
lands, of which the place wHERE was 
parcel, and that the cattle were there 
damage fea/ant, he muſt fer out the 
comme cement of his eftate, Robinſon 
v. Smitb, 346 
3. Jaſtification under warrants of juftic-s 
ot peace and com miſſioners of ſewers 
or exciſe, where good, where not, 
Cramp wv. Halford, 350 


4 In a juitification in treſpaſs, the de- 
fe dant muit fer forth a particular 


power an- authorRy te take. &c. ; tor 


ad wel ner mandatum generally is not 
good, Lamb v. Mills, 378 
5. To treſpaſs for taking a mare, a juſti- 
fication under the lord of the manor, 
ſtating that he and all thoſe, &c. emper 
babuerunt curiam legalem, Sc. and that 
the defendant, by proceſs from the 
ſaid court, took the mare, as a for. 
feiture for diſobeying the order of the 
ſaid court, is good, Lamb v. Milli, 
377 

6. But a juſtification ut ſopra that the 
plaintiff was preſented at the manor. 
court, and that he, the defendant, took 
the mare, as bai/iff of the lord of the 
manor, tor a forteiture, &c. is not ſuf- 
fici-nt ; for be ought to have ſhewn 

| ſpecially the authority under which he 
ated, Lamb v. Milk, 377 
7. A juſtification for taking cattle for 
part of rent due for one halt-year, with- 
out fhewing how the other was ſatiſ- 
fied, is not good, Hunt v. Braines, 


% 493 


** 


PET 
1 
Where the bi refuſes to inſtitute 
becauſe the clerk is not qualified, the 
living ſhall lapſe if the patron do not 
preſent within £x months from the 
avoidance, and not fix months after 


notice of the biſhop's refuſal, Hele v. 
Bifpep of Exeter, 140 


LAWS OF ENGLAND. 


Jamaica, Bar badet, Fc. are not go- 
verned by the lows of England, 221 


LEASES. 

1. Where ſubſequent clauſes and words 
qualify thoſe which go before, Cud!ip 
. Runtall, 10 

2. Lettce tor years may bring an action 
on the caſe againſt his under leiſee, 
becauſe he is chargeable to the firſt 
leffor for conſequential damages, Cud- 
hip v. Rundell, 9 


LIBERATE. 
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LIBERATE. 


1. A liberate being returned, rhe copnizee 
has thereby @ poſe//icn only in law, 
and he mutt bring an ejectment to re- 

cover the actual poſſeſſion, Hannam 
Woodford, 43 
2. A right is not affignable ; and there- 
fore if the cognizee of a ſtatute ſue an 
extent, and a liberate be returned, yet if 
he ſuffer the cognizor to keep 
fon, he cannot affipn the lands; for 
his poſſe ſſion under the liberate is, by 
his on- entry, turned to @ right, Han- 
nam v. Woodford, 8 48 


' LIMITATION OF ACTION. 


Accounts current between merchants and 
traders are excepted out of the ſtatute, 
bat not accounts flated, as upon a bill 
of exchange, &c. Chicvly v. Bond, 

4 23 | 105 


LIMITATION OF. ESTATE. 


Where the right heirs ſhall take by 
limitation, where by purchaſe, Good- 
right v. Corniſb, 257 


M. 
" MANDAMUS. 


1; The retorn to a mandamus ought to 
be certain, Glide's Caſe, 34 


2. A mandamus will not lie where there is 


"a proper viſitor appointed by the 


founder, Philips v. Bury, 122 


3. Same point, Rex v. St. John's, 236 3 
2uere, Whether a mandamus will lieto- made baſtards, 


remove a fellow of a college vel cau- 
fam fignificare, Rex v. St. Fohn's, 233 
5. The court of king's bench will grant 
a nan to the maſter of a college 
to compel him to take the oaths of 
the fellows as preſcribed by 1. Will. & 
Mary, c. 8, ; but a mandamus directed 
to the malter and. fellows of a college 
commanding them to ame certain 


members of the college for not having 


taken the caths, is bad, unleſs the 
members complained of are made pare 


ties to the writ, The King and Queen 
v. St. Jabn College, Cambriage,. 
| J 233 
6, A mandamus to admit a fellow to a 
college, and the retura thereof, where. 
good, where not, 75 King and Yucen 
v. St. Fobn's, Oxford, g68 
7. A mandamus denied to make one free 
of a corporation who. had ſerved an 
apprenticeſhip, | 234. 
8. But now by 12. Geo. 3. c. 21, ſach 
a mandamus ſhall be granted, 235 notis 
9. Mandamus may be granted to abate'a/ 
nuſance, 237 
10. A mandamus to admit one to a fellow- 
ſhip, being nominated thereunto, and 
not yet of the foundation, The King 
and Queen v. St. Fobn's, Oxford, 260 
11. A mandamus granted to the dean and 
chapter of W:/tminfter to admit one to 
the office of bailiff, Kzipe v. Edwin, 
281 


MANSLAUGHTER. 
See PLEADING, _ 


MARRIAGE. 


i. After the death of one of the parties 
there ought not. to be any ſuit in the 
ſpiritual court ro make the marriage 
void, Hinks v. Harris, 182 


2+ Therefore if a man marry his wwif”s 
filter, the eccleſiaſtical court cannot 
proceed to baſtardize the iſſue after the 
death of either of the parties on the 
ground of the marriage having been 
inceſtuous, Hink v. Harris, 182 


. The party may be puniſhed afterwards 
for inceſt, but the children ſhall not be 
| 182 


MARSHAL, EARL. ©. 
Ser PROHIBITION. 


MASTER” AND SERVANT. 
See ROBBERY. 


MITISNOMER. 


| Miſnomer pleaded in abatement, Aller v. 
Symonds, 347 
MONTHS. 


. 


* 
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MONTHS. 
1. Where they muſt be computed lunary, 
where calendar, Benton v. Woodward, 
4 ; - 95 
2. On a covenant to pay a ſom of money 
within one month next following, the 
month ſhall be reckoned a lunar monrb 


of twenty-eight days, and not a calen- 


dar month, Barkſdale v. Morgan, 185 4 
3. Where a biſhop refuſes to grant inſti- 
tution for inability, the months 


ſhall be accounted from the avoidance, 
and not one from the time of notice to 
the patron of the biſhop's refulal, Hele 


v. Abe of Exeter, 139 
MURDER. 

A pardon of mwzrder reciting the verdict 
may, after allowance, be pleaded in 
bar of the jadgment, although the of- 

fence be pardoned by the expreſs name 

of murder, and there is no nox-obffante 
of the ſtatute of 13. Rich. 2. c. 1. The 


King and Queen w. Anonymous, 61 


» 1 th. Ms 


NE EXEAT REGNUM. 
What it is, and upon what occafion uſed, 
Sands v. Child, 179 


NONCONFORMIST. 
See DiSABILITY. 


NON OBSTANTE. 
See DISPENSATION. 


NOTICE. 
See ASSIGNMENT. 


1. Notice of an afignment of a term 
need not be pleaded, becauſe the aſ- 
fignor is only liable by reaſon of the 
land ; and when he has parted with 
that, be ought not to be charged lon- 
ger, Pitcher v. Tov, 72, 76 

2. If a leſſee give bond to deliver poſſeſ- 
| fron at the end of the term, and the 
leſſor aſſ gu before that time ; yet the 


leſſee may give poſſeſſion to the aſſignet 
of the reverſion ; and he is not obliged 
to give notice of the aſſigument to the 
firſt leſſee, Pitcher v. Tovey, 72, 73 


3- The patron ought to have all conve- 
nient notice when his clerk is refuſed by 
the biſhop, Hele v. Biſbep of Exeter, 
| 140 
Where a thing falls within 
the knowledge of — there 
notice muſt be given to the deſendant, 
otherwiſe not, Pitman v. Biddlecome, 
a 230 
5. But in debt on a bond, conditioned 
10 pay all ſuch coſts as ſhall ap to 
be due to the attorney of the obligee, it 
is not neceſſary to give the obliger on- 
tice that ſo much was due, in order to 
ſuſtain the action 3 for the was 
a ſtranger to the action, and the de- 
fendant ought to take notice, at his 
peril, what was due to him, Pitman 
v. Biddlecome, ibid. 


O. 


OAT HS. 


In whit place a fellow of a college ou be 
to take the oaths, Caſe of St. Jobs's, 
Cambridge, . 237. 239 


OFFICE AND OFFICER. 


See BoxD, and GRANTS or THE KinG, 


1. A grant of an office to two, ſince the 
ſtatute of 1, Eliz. ſhall be evidence 
that it was granted ſo before, Jones v. 
Beau, 8 17 

2. A miniſterial office may be granted to 

- two, but not a judicial office, Jenes v. 
Beau, ibid. 

3- Grant of the office of Er to 
the court of admiralty, 'is a freehold 
for life ; and though they do 
by the civil law, yet the right of that 
office ſhall be tried at the common law, 
Jenes v. Biſhop of Landaff, 27, 28 

4+ The office of a regiſter of a biſhop is 
likewiſe a freehold, and the right 
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begins at law, Jones v. Biſhop of Lan- 
2 


* 
5. Nonuſer of a private office, without 
ſome ſpecial damage, is no forfeiture, 
City of Exeter v. Glide, 34 


6. Where a man may be ived of a 
private office without a ſpecial ſum- 
mons to ſhew cauſe, &c. City of Exeter 
v. Glide, 35» 37 


- Reproachful language by an officer, 
, == a cauſe to bing bim to his good 
behaviour, bat no' forfeiture of his of- 
fice, ibid. : 34 
$8. The office of a regiſter of a biſhop 
may be granted in reverhon, The Kring 
and Queen v. Kemp, 279 
9. An officer executing a void or illegal 
warrant, is excuſable whers the Court 
hath a general juriſdictioa of the capſe, 
for this may be a miſtake, Crump v. 
Halford, 359 


10: Where a particular juriſdifiod Er- 


ceeds its authority, the officer is liable, 


becauſe all is void, ibid. 350 
11. A conſtable is favoured in law as to 
execution of proceſs, ibid. £208 
12. Where executing a proceſs miſ- 
awarded ſhall not make him guilty of 
treſpaſs, ibid, 353 
13. Officers of juſtice have eſtates for 
life in their offices at common law, 
Harcourt v. Fox, 169 


ORDER. 


An order made at à mineral court at 
Mendip, that the defendant ſhould for- 


feit his mineral tools and _—_ and 
be baniſhed from the hills for ever, is 
againſt law, Anonymous, 148. 


ORDINARY. 

An ordinary, as to the examination and 
inſtitution of a clerk, is not a miniſter 

* buta judge, Hele v. Biſbep of Exeter, 


135 

P. 
Whether murder eee 
1 


preſs name, Anonymous, 


PARLIAMENT.. 


1. Upon a writ of error returnable is 
parliament, the tran/cripe of the re- 
cord only is removed, 1256 

2. The court of parliament have not only 
power to reverſe or affirm, but | 
may give a new judgment, Philips wv, 
Bury, 125. 127 

3- Upon the reverſal of a judgment 
the king's bench, that — — 
give a new judgment, for have 
executed their authority by giving the 
krſt judgment, Philips v. Bury, 127 

4. The remittitzr not being entered in 
the king's bench, the parliament gave 
a new judgment in ejectment, vi. 
— (che plincf) recuperet terminum, 
"having before only ſaid, gzod j adicium 

B. R. revocetur, Sc. 127 


PARSON. 

1. A parſon is obliged by law to give an 
account of his faith in Latin, when ex- 
amined by the biſhop, Hele v. Biſhop 
of Exeter, 135 

2. A plea bythe biſhop to a guare impedit 
for refuſing the patron's preſenter, 
flating © ud fuit minus ſufficiens in 

-— 4 literaturd et ed ratione inhabili;,” is 
good, although it do not ſtate any par- 
ticular facts of inſufficiency, or ſhew 
any certain and ſpecific cauſe of re- 
fuſal, Hale v. Biſpop of Exeter, 134 
. An action againſt a parſon for not 

. keeping @ bull and @ boar, is not good, 
unleſs it be alledged that he was oblig- 
ed by cu/tom or pre/criptien ſo to do, 
Waples v. Baſſett, 241 


PERFORMANCE. 
| See PROMISE. 


PLEA AND PLEADINGS: 


See PRECEDENTS AND PLEADINGS» 


1. In debt againſt an executor, if the 


defendant plead ſeveral judgments, and 
no aſſets alta; and the plaintiff 
reply to each judgment, and that 
they were kept on foot by fraud; the 
defendant may rejoin and put all the 
judgments together, and deny the 
fraud, &c, Beak V, Kent, * g 11 
| | 2. 
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2. In debt for rent, if the defendant 
plead ail babuit in texementts ; and rhe 
plaintiff reply, that he demited ro him 
adtunc plenam baben. poteftarem; it is 

, without ſhewing what ellate, 
arker v. Harris, 78 

. A plea of conviction of manſlaughter 
(tO Sm ye murder, 
Lader v. Snowden, . | 100 
4. Pleas which go to the diſability of a 
ought to be very certain, Hel 
wv. Biſhop of Exeter, 136 
5. Pleas muſt be framed according to 
the operation of deeds, and not ac- 
cording to the words; as if the deed 
be edit et conceſſit, this is a grant at 
common law, and therefore muſt be 
pleaded with an attornment, Barker v. 
Lade, 150 
6. So in replevis, if the defendant plead 
« that his father, for and in conſi- 
* detation of natural love and affec- 
4 tion,» &c. gave, granted, aſſigned, 
«© and transferred to him the ſaid rent, 
4 to have and to hold the ſame ta him 


% and his heirs for ever; by virtue 


«© whereof, and of the ſtatute of Uſes, 
«© he was ſeiſed of the place wHERE, 
„ in his demeſne as of tee, and for fix 
* years rent diftrained, &c.” and there 
is neither attorument nor furollnent 3 as 
It cannot be a grant at common law, not 
> bargain andjale, it will, by law, ope- 
rate as a covenant to fland ſciſed, and 


ought to have been ſo pleaded, Barter 


. WV. Late, ws a 4% 1149 

9. If tenam for life grant his eftate to 
km in reverfion, this muft be pleaded 
as a ſurrender, Barker v. adi, 151 


$. If one joint-tenant make a feoffment 


to the other, this is not good at com- 
mon law, becacſe they being jointly 
ſeiſed, one cannot make livery and 


a confirmation, Barker v. Lade, 150 


9 If one joint · tenant plead that the other 


concefſit, it is not good, becauſe a re- 
leaſe, and not à grant, is the proper 
COaveyance, | 15 1 
108 Where new matter is offered in a re - 
plicacion, the plaintiff ought not to 
conclude to the country, but fo aver his 
ra, Nichols v. Pawlet, 285, 288 


* 


11. If an ation be brought againſt an 
ad mĩniſtrator, and the defendant plead 
now afſampfit infra ſex anuos ; a replica. 
tion that adminiſtration was granted 
prout in the declaration, &c. ought to 
conclude with à werification, Carry v. 
Stephenjon, | 76 

12. Where ſeiſin in fee is pleaded by way 
of juſtification of an offence, the de. 
fendant muſt ſet forth the commence- 
meat of his eſtate, Robinſon v. Smith, 

h $46 

13. Where the defendant pleaded ſpecial. 
ly, by way of excuſe for an affault, 
when he ſhoold have pleaded the ge- 
neral iſſue, Gibbons v. Pepper, 404 

14. Where it was not a dĩrect affirmative, 
yet held good, ib. 405 

Is, Where the r was put in iflue, 

vet the 8 good, Griffith D. 
Harriſon, 79 


249 
16 Nil debet as to part, and nil habuit in 


lenementis as to the other part, makes 
the plea double, Coombs g. Talbot, 254 


POLICY OF ASSURANCE. 

In. a policy of inſurance, the words 

% warranted to depart with < 
mean that the ſhip ſhall depart wah 
convoy for the voyage; and therefore if 
a ſhip depart with convoy and is ſepa- 
rated therefrom by ffreſs of weather, 
without fraud or default in the maſter, 
the underwriters are liable, although 
the Kip be loſt during the ſeparation ; 
for the terms of the policy are ſubſtan· 


pr pe with, Jefferies v. Le- 

” 59 
-POOR. 

Rates made by officers ſince the ſtatute, 

and proof of a chapel before; will not 


nd make it pariſh in reputation; for they 
ſei hn, therefore it muſt be pleaded as 


moft have all other parochial rites, 
Rudd v. Fofter, 157, 158 


POSSESSION. 


1. Where a man declares upon his poſſeſ- 
ſion for a wrong done, it is well enough, 
but it 1s otherwiſe where the-right is in 


queſtion, Srrede v. Birt, 419 


2. It is otherwiſe alſo in an action of treſ- 
paſs z for if the plaintiff will lay a 
charge 


- * 01 1 a 
4 4 — 


63 
14 08 15 £ 


erg 35.3 I 
charge upon the land, he 
a title, Scrode v. Hirt, 


PREKCRDENTS Or PLEADINGS. 


- 


the caſe, brought by payee of a note 
fort fixty guineas when the defendant 

ſhoald marry ſuch a perſon, Pearſon v. 
Garrett, | 


jury of another hundred, with pee, 
- | ſpecial verdict, and continuance, in an 


robbery, Coombs v. Hundred of Bradley, 
| | 2 


3. A declaration in affumpft by huſ- 
band and wife as adminiſtratrix, with 


plea of ſtatute of Limitations, repli- 


cation, &c. Curry v. Stepbenſen, 372 


4. Precedent of an appeal of murder with 


ozery plea, &c. 287 


Plea in abatement to the writ and 
count, in an appeal of murder, and 
not guilty to the murder ; dewurrer ; 


5 


© T af 


— 


1. A ſpecial declaration in an action on 


* 
. 


4 


* 
2. A declaration, plea, ſuggeſtion ſor a 


* 


action upon the future of Winton for a fiſh," 


960 -© Woodward, 


% 


and joinder, &c. #ilſor v. Law, 289. 


6. A record of-pleadings on audita gue- 


rela, Lampton v. Collingwood, 306. 


309 
5. A declaration in an action on the caſe 


fordiſturbing the plaintiff in the enjoy- 
ment of his common; wherein he de- 


clares ſpecially upon his poſſeſſion, 
without ſhewing a title, Strode v. Birt, 


8. A demurrer to the declaration for that 
reaſon, Srode v. Birt, 413 


9. A declaration, plea, and demurrer in 
nan action of covenant upon a ſpecial 
agreement, by which the plaintiff was 
to enjoy the profits of an office, &c. 
- Sawyer v. Killigrew, 39 
10. Plea in bar, that the defendant ſuf- 
fered him to enjoy, ibid. 
11. A declaration in a ſpecial action of 
debt on a note in writing ; plea of the 
ſtatute of gaming; demurrer ; and 
joiader therein, St. Leger v. Pape, 
Ke X 4 
12. A record in an action of debt u 
a bond for performance of arti 
+ Blankard v. Gaidy, 


215 
Vor. IV. 


190 


| 1.14a7. 4 
F PRINCIPAL MATTERS. , 


ew hk 8 + 
mult ſet forth , 
421 : ; © offices, Blankard i OC 5 


5 rann I 
13. Plea of the ftarate a gin ſelling of 
219 
14. Keplicatiod, that the Huter E A- 
land do not concern an oe in Famaica, 
irrer 221 
152 A declaration initrover for godds. 
taken; the late act for diſtt for 
Dit found ſpecially, A alter v. Nurn- 
, ball, bs 29. 8 wh * LP W 110 388 
16. A plea of a neceſary eaſement to en- 
ter on the grounds of another to catch 
- : G 36 
gyednlut, Button wv. 
| 91 
18. The ſtate. of Car, 2. againſt gam 
ing pleaded, Pope v. St. Leger, 40⁸ 
19. A ſuggeſtion for a jury out of another 
hundred, Coombs v. Hundred of Bradley, 
: u — 1 299 
20. The ſtatute of /elling offices pleaded, 
Blantard w. Galay, Fo * 219 
21. An action on the ſtatute 2. Will. & 
Mary, c. 5. for diſtraining when no 
rent is due, where one defendant pleads 
not guilty, and judgment by default 
againſt the other, Salter v. Brun/den, 


* Py ot iv 1 } $1 94am) 


. 


17. A declaration ity 


2 232 
— infra ſes annor, 
Curry v. Stephenſon, 373 


2 3. A declaration on probibition ; demur- 
rer; and joinder in demurrer, Jones 
v. Biſhop of Landaff,,  _, 19 

24- A declaration in prohibition, ſerting 
forth a modus, Hicks v. Woodeſon, 324 

25. A traverſe of the modur, and iſſue 
thereon, Hicks v. Woode/jon, 333 


26. A complete record in guare impedit, up- 
on the 9 of Abies ke 
made a biſhop, and the title of the king 
to preſent; a plea of variance between 
the writ and count; demurrer and 
joinder in demurrer ;; re/pondeas oufler z 
biſhop demurs to the declaration; in- 
cumbent pleads over ; diſpenſation 
pleaded to hold in commendam ; and the 
confirmation by theking, Rex v. Biſhop 
of London and Dr. Lancafter, 190 to 196 


27. Scire facias, judgment by default, 
Lampten v. Collingwood, 309 
Dd 28. 


A TABLE OF PRINCIPAL MATTERS. 


28. A declaration i in treſpaſi for Ami- 


175 ing his cattle where no rent was due, 


Salter v. Brunſ/en, 231 

A declaration in treſpaſs for enter- 
ing his cloſe and catching fiſh in a ri- 
* ver, Peers v. Lacy, 35 
3 ——— frvioracer, Waker v. 
Ranball, 
4* — the: in ſpecial action 
** EN Pepe v. Se. Ar. 40 


| POWERS. 
covers hi. h go to diveſt an eſtatei muſt 
be finily purſucd, Jenes v. Morley, 


. 265 


ay 


t. The prerogative is bounded by ad of 
Gy merry rene 207 


4 — is not excluded by _ 
209 


PR ESCRIP b 


BY 1. A preſcription for efowers is-not de 


ſtroyed by the alteration of the rooms 
— — © Lurterel' s Caje cited, 46 
2. A preſcription where it is found by a 


verdict larger than it is pleaded, yet 
- held good, Bridge: v. Saer, 89 


| A preſcription to charge the ſubget 
: at a duty, mult import a benefit or 


recompence to him, or elle it is void, 
Warrington v. Moſeley, 323 


PRIVITY OF ESTATE. 


” ” Privity of eftatt may be transferred by an 
affignment of a term tor yeurs, & 
| Pitcher v. Terey. 72 


PRIVITY OF CONTRACT. 


_ Privity contrat?s remain between the 
leſſor 2 the executor of the leſſee, 


notwithſtanding ſuch executor has aſ- 


ſigned his term, Pitcher v. Tevey, 73 


PROHIBITION. 
. Prohilition to the articles where the 


matter was concerning a deprivation 
of a from an office for inſuf- 

. ficiency in the civil law, Jones v. Bi- 
 Popof bandaf, 30, 31 


tio the w 
5 ſubſtance, & c. Grimiey v. Falkinghban, 


385 


2. A ſaggeſt on of 4 modus for tithes of 
à water corn-mill, which anciently had 
only a pair of mill-fones, bar of late 
two pair ; ir; yo the prohibition ſhall 
beeauſe the mill is 


3: A prohibition to the arches — 


tors fees, Jobufton v. Oxenden, 255 
4 A prohibition to the court of the earl 
marſhal, upon a libel in tae court of 
honour, agaialt the defendant for mar. 
fhalling funerals, Rufell's Cnje; 128 
3. A prohibition to the counrT or AL- 
DERMEN, in Lozdon; about building | 
upon a void ſpace of ground within 
the city, Carter v. Firmin, 151, 152 
6. A prohibition not allowed for calling 
a woman whore, unleſs oath is made 


. 
Anonymous, 367 
PROMISE. 


9 pg 
264 L 


. 
=» 
. — - ” - = : 
* 
bu | 
* * 
4 


UO WARRANTO. 


1. Wu. it may be brought againft 
r members, or againſt the bo- 
dy politic, Smith's Cafe, 54 


2. Where the franchiſes are - gap 
the judgment is ud extinguantur; by 


when they are » It is quod four 
*  aAIUY in mann demini regis, Sir Jaues 
Smith's Cu, 54. 56 


3. The judgment given in gzo gu 
agaivit the city ot Loaden, ** that the 
«« {iberties thereof be ſeized into the 
« king's hands,” did not diſſolve Tus 
COR POR AT ION,Or remove the members 
from their corporate offices, Sir /ames 
Smuth's Caje, 53 


R. 


RECOGNIZ AN CX. 


A recognizance given upon a writ of 
error 18 taken by ilelf, and is no 


E 


A TABLE OF PRINCIPAL MATTERS: + 
of the record, and therefore it 


may be removed into the king's bench 
/ certiorani, Barſlale v. Drew, 104 


OVERIES, 


The ules tereof declareds and after- 
wards changed by a ſuvicquznt d-ed, 
Jen v. Morley; 252 


RELATION. 


Where a ſurrender is made, and the party 
dies, the turrenderce ſhall afterwards 


be admitted; for the land is bouad by _ 


relatiou, Ben en vi; Scott, 


RELEASE. 


i. A releaſe of all a lions until the day 
of tae date, docs not exclude an ac- 
tion the caule whereof aroſe on that 
day. Die v Terry, * 182 

2. In rover agaiaſt two; if there be 2 

rerdid againit one, and the other plead 
a feleaſe, and has a verdict ; the plain- 
tiff cannot have judgment againſt the 
other, for the zrover being joint; a re- 
leaſe to one diſcharges the ortier, * 
Vs Wills; 


REMAINDER. 
8&e D&evisE. 


1 Haſband ind wife join in a fine of the 
lands of the wife to truſtees, &c. for 
the uſe bf the heirs of the huſband 
begotten on the body of his wife, re- 
mainder to the fight heirs of the huſ- 
band ; they had iiſue a fon, who died 
without illue 3 then the wife died, and 
the huſband furvived ; and there being 
no particular ejtate to ſuↄport the con- 
tingent rematuder, it was adjudged for 

the heirs of the wifes Davis v. Speed, 
163. 156 

2. If a deviſe be made of land to 4. the 
eldeſt ſon of the r-ftaror, for y yrars, 
if he thoulld ſo long live, to commence 
after the death of the teſtator; witli 
remainder to the heirs male of the body 
of theſaid A. and for vant of ſuch ulae; 
with remainder over; the remainder 
to A. is void ; for it is a contiugent re- 
mainder, and bas only an eltate for 
ears to ſupport it, Goodright v. Corni h, 


255 


253 


3. Deviſe to the father for life, r-maihs 
der to his next heir male 1 in tail, tlie 
father made a feoffinent in fee with 
warranty ; this detroyed the remain- 
der, becauſe it could not velit ea iH 


the particular eſtate determined, Woods 
cock v. Mo dcuci 284 


4- If a deviſe be made td 4. for life, 
with rexainder, after 115 deceaſe; tothe 
beit ton of the ſaid 4. and the heirs 
male of tuch firt ſo i, and for default 
of ſuch iſſue to the ſetond and eve 

other ſon of the body of the * 
ſucceſſively, & c. and 4. dies ſeiſed of 
the eſtate, lea / ing his wife en dt with 
a ſon, this ſon on his being born hall 
take the reajainder, Reve *. Logs 


8. For the ſtatute to. & tr. Will, 3. c. 
1H, which provides in ſuch caſes far 
Pt bumots childrea, where the eſtate is 
limited in remainder by /e:/lement, ex · 
teads to caſts by deviſe, Rete v. - Longs 


RENT CHARGE. 


* 4 rent-charge ſhall ariſe out of all 
the eſtates of the tie grantee, Symonds v. 
Cadmortz : 7 


R EPL EVI N. 
Rep! eplevin for takin ng Jade, deals, of Ga 
A 


ria; if the defendant make cognizance 
for taking «veria only, which does not 


anſwer the Whole; it ls void; Haut vi 
Braitnet, * | 401 
kEBPLICATION: 
See PLEADING. 
Where it is good in ſubltance to 15010 4 
plea, Parzer v. A 78 
RRE SCO US. a 
Return thereof held good, 293 
KESERVATION: 


A reſervation of rent, /ccamaum rata; 
upon 4 demiſe at will, is not goods 
becxiiſe no time limited whe it __ 
be paid, Parker v. arri, 


Dad z 2 


A TABLE OF PRINCIPAL MATTERS. 


RETURN. 


A return to @ mandamus or @ habeas 
ce pas ought to be certain; yet à con- 
wenient, and not @ preciſe certainty is 


- alltiat is required, Cuy of Exeter . 
a Cu. ae ea | 34- 36 
„ RETN Arr. 


A rerraxitis a bar to the ſame action for 
zer, fo long as the judgment ſtands 


in force, Nala v. Sniith, 87 
X E VERSION. 
A reverfion for life where a grant there- 
of veſts an intereſt preſently, 214 
REVO CATI ON. 
dee Posrxs. I 
Nor. : 


An id ment for 4 riot refuſed to be 
* Franted, although the words contra co- 
CP were omitted, 164 
=” > > ROBBERY. 
If a ſervaut be robbed, the maſter of 
want may bring the action, Coombs 


* 


L Hundred of Bradley, 303. 304 

, 

; S. : 

+ SACRAMENT. © 
ee DisSaBiLity. „ 

zer ' 


SATISFACTION. 
Alefcrtuin cannot be ęlraded in fatis- 
fadiion of a greater after the day of 
payment is incurred. „1 


*-  SCIRE FACIAS. 
Sce RECOGNIZANCE, ADMINISTRATION» 
3 ERROR. - | 
1; Where the king canvot re- ſeize with- 
out a irc fatias, Smith's Cf, 57 
2. A feire facies againſt the h-!1 opon a 
fit of errtr, the ſudęmert being af- 
Fymed in the kin?*s bench, yon muſt 
remote the recogn zance by a certicrari, 


. © Barſdale v. Drew, 104 


_ © 


EA. « a4 - 


3- Aire fatias lies upon a judgment 
after a year and a day Ny vireeo of the 
ſtatute I munter the Second, Dighton 

v. Granvil, 2148 

4. 2 abatement of a writ of error 

epending, is not to a /cire fact 

-" Dighton — Part, 22 8 — 

5. Scire facias ought not to be to the lords 
mediate and immediate, before the re- 
verſal of an outlawry in treaſon, be- 
cauſe the forfeiture does not go to them, 
but to the king, 366 

6, Scire facias to repeal letters patent, T be 

| King and Yuren v. Kemp, 275 


| SEVERANCE IN ACTION. 
Where it ſhall be, Sands v. Child, 180 


SHERIFF. 


1. Where there are two ſheriffs of a city, 
and an information is brought againft 
one of them, the venire facias may 
wel! awarded to the other, and not to 

che coroner, Rex v. Warrington, 65 

2, n ation on the caſe: was brought 
againk a ſheriff by an executor for a 

falſe return made in the life-time of 
his teſtator, and held good, Williams 


v. Cary, * « ; 403 
3. Debt will not lie againſt a ſheriff for 
money levied in execution, 404 


STATUTES. . 

1 The ſtatute 32. Hen. 8. c. 30. aids 
diſcontinuance in pleading, as well in 
inſerior as ſuperior courts, M alvuyn v. 
Smith, 87 
2. Qu. Whether the ſtatute 1. Will. & 
Mary, c. 8 which requires the oath 
| of allegiance to be taken within x 
menths after promotion to an office or 
benefice, ſhall be conſtrued to mean 
lunar cr calendar months, Burton v. 
Ii aoawwara, 95 
3. If z ſtatute create a new offence, and 
preſcribe a particular mede of punith- 
ment, that mode of puniſhment alone 
muſt be purſued, and not the common- 
law- method by indittment, The King 
& Queen v. Marriott, 144 


4. If a ſtatute give apenalty to the party 
grieved within three months, and = 


XA TABLE OF PRINCIPAL MATTER 8s. 
bis negleRing to ſue for it within that 
time, to any perſon who will ſue for 


the ſame; Pure, Whether a ſtranger 
who ſyes | for the whole penalty be a 
common informer within 31. Eliz. e. 5. 


and thereby bound to bring his action 


withia @ year, Calliford v. Blandford, _ 


F 129 

5. When a penalty is given by a ſtatute 
to a proſecutor, ſo as he ſues within 
ſach a time, a latftat ſued forth is a 
ſufficient commeacement of the ſuit, 
130 


6, 17 a ſtatute made for rebuilding a city : 


defrayed by fire enatt, that no build- Ln C. f. (Admiraley) 


ing ſhall be erected within the limits of 
the city but according to certain di- 
rections in the act, it only extends to 
buildings on old foundations, and not to 
erections entirely new, Carter v. Fir- 
min, 151 


7. The ſeveral ſtatutes relating to the 


. 


25. Edw. 3. ft. 6. . 4- (Proviſors), 212 


offices of cuſſos 'rotulorum and clerk e 


the peace expounded, Harcourt v. Fox, 
| 167 


8. Same point, Rex v. Owen, 293 


9. The ſtatute 1. Jac. 24 c. 22. for erect- 
ing the new pariſh of St. James, and 
giving the patronage of the church to 
the Biſhop of London and Lord Fermyn, 

„Rex v. Lancafler and Birch, 
207 


10. The ſtatute 5. & 6. Edw. 6. c. 16 


relating to buying and ſelling offices, 


expounded, Blankard v. Galdy, 


11. Statutes muſt have a reaſonable con- 
ſtruction, 271 


12. The ſtatute 22. & 23. Car. 2. c. 9. 


222 


which gives no more coſts than da- 


mages when under forty ſhillings, does 
not extend to treſpaſſes commenced in 
an inferior court, Roop v. Scritch, 379 


Henzy THz Tarp. 


20. Hen. 3. c. 3. (Novel Difeifin), 393 


Eowaryd THE FigsT. 
13. Edw. 1. c. 1. (De Donis, &c.), 
- c. 5. (Quare Impedit), 
—— . 19. (Ordinary), 


| 4+ Hen. 7. c. 24. {Fines), 
11. Hen. 7. c. 20. (Wife's Eſtate), 86 
Ss Nen 
184 | 
15 14 Hen. 8. c. 5. (Practiſing Phyfic), 47 
D 


* "46 44 bY 70 9977 1 

| Ebwakb THE Second. perm, 

17. Edw. 2. it. 1c, xn(Prerogativa Rex + 
% 0. toni e ab HR 


"* 


Eowary ths Turty,.” 
13. Edw. 3. o. tt; (Adminiſtratiön), fs” 
13. Edw. 3. e. 1, (Sheriff's Tourn); 11 
14. Edw. 3. c. 7. (Faris Utrim), 184 


Rien rut SECOND. 1 
13. Rich. 2.c, 1. (Pardon), 62,63 
c. 2. (Earl Marſhal), 429 
— 626. 
— — . 8. (Iankeepets), 103 
15. Rich. 2. c. ö. (Eadowing Vicarages) 
1 — 1 


= s „ 
* & - 


Henzy THe FounTu, 
2. Hen. 4. c. 11. (Admiralty), 17 
4. Hen. 4. c. 12. {Vicarages), 184 
— Cc. 25. (Ianbolders), 103 


13. Hen. 4. c. 7. (Time), 3 
Har rut Firn... 

1. Hen. 5. c. 5. (Additions), 293 
Kati T2. 


Hunky THESIXTHe 
8. Hen. 6. c. g. (Forcible Eutry), 849 
c. 11. (Juſtices of Peace), 
| 4 34%; 
— . 12. (Jail), 7. 158 
c. 15. (Amendment), 158. 
3 | | _ 
18. Hen. 6. e. 17. (Gauging Wines), 10 
23. Hen. 6. c. 10. (Sheriffs Bonds), 187 
———c.'14. (Falſe Return), 129 


— 


Henry THB SevenTRa.” . 
3. Hen. 7. c. 2. (Forcible Marriage); 8 


3. Hen. 7. c. 19. (Coſts and Damages), 
” * 8 


2. notis . 


Hewnay THe ElGHTH. 


d 3 21. Hen. g. 


A_TABLE OP PRINCIPAL MATTERS, 


$1- Fen. 15 5 (VU and Next of 
Kir). i 
21: Hes. 8. c. 13. (Pluratity), 140. i 
24. Her. 8. c. 12. (Ordinary), 171 
25 Hen. S. c. 1. (Clergy), 120 
— 9 (Appeal), 17 
— — . 29. (Biſhops), 21 
— — . :.{Diſpenſaton}, 201 


26. Hen. f. c. 3 Un des], 140. ½½7 
27 Hen. 8. c. 20. (Uſes, 85. 383 
27. Hen. 8. c. 27. (ales), 225 
28. Hen. 8. c. 3. (Clergy), 120 


35 Hen 8. c: 1. (Uſes), © 85 
— — Cc. 13. {Abbie}, 20J 
32- Hen. 8. p. 1. ſonaſteries), 210 
— c . (lrg), 120 
— .. (Lay Tubes). 337 
w—— <0. 9. (Maintenance), 84 
. (Wifp's Elite), 6 
—— Cc. 30. (Amendment), 158 
* C- 30. (Diicontinuance), 87 
— c. 32 (\ ſes), 5 


c. 34. (Efates Tail), 2 
— (Gramtees ot Kever- 

ons), 83 
33. Hen. 8. c. 6. (Croſs Bow Gun), 148 
—— Cc. 16. '(Shooting), $50 
34- Hen. 8. c. 5. (MVonaſteries), 210 


34- & 35. Hen. 8. c. 34. (Banks upts), 84 


| $7 Hen 8. c. 1. (Cuftes . 167 


 EpwatDd THE: SrxTa.” 
3. K 3. Edw. 6. c. 14 (Shoorae), 50 
rden. Ceſtes Rotulorum ), 


107 


5. Edw. 6. c. 14. {Ergrefing), 
3. & 6. E dw. 6. c. 10. (Clergy), 120 
— — — C. 16. (Cfices), 224 
— — . 29 (Inukeepers), 144. 

: 145 44 


Paritie np Maxx. 

1. 5 2. Phil. & Vary, c. 12. (Diftreſs), 
180 181 

7. & 3- Phil. & Mary, 8. It. (Seſſions), 


340 


: 
3 


& . Phil. & „c. 8. (Ste 
te The — 


Qveey Euinanera. 

t. Elis. c. 1. l. 18. (High Commiſion 
Court), | 125 
c. tg. {Perjurv), 17 

5. Elia. c. 4 (Appremices), 145, 159 

5. E ia. e. 13 (High-ay>), 38 

13, Eliz. c. 7, Rank unte). 

— . 2. (Lit. )). 135. 40. 

50 it 


18. Elia. c. 14. (Jeofails), 158 
27. Eliz. c. g. (Exchequer Chamber), 

127. 315, 
27. Eliz. c. 3. (Hue and Cry), 170. 275 
31. Elz. c. 5 (Lim tation), 130 
43. El.z- c. 4 (doſpials), 19 


Jauss TRE Fast. 
3. Jac. 1. e 5. (Popith Recoſants), 103 
— — . 8. (Bail in rer. 8. 246 


7. Jac. 1. c. 6. (Colleges). 218 
— Jac. 1. c. 4. Penal Adion), 15g 
c, 13. (Feafails), 158 


— c. 6. (Lina), 105. 376 


— Cc. 27. {Concealivg the Birth 
of a Baſtard), 15 63 


CyarLe3 Tas Finer, 
16. Car. 1. c. 1. (Kepeaiiog 1, Elia. 
C. . 125 
Cuantks THe Sacown. | 
12. Car. 2. c. 26. (Planting Tobacco), 
? 223 
13. Car. 2. c. 1. (Corporation AA), 250 


12. * 14. Car. 2. c. 4. (Uni/croity 
Worſhip), | 


139 

13 Car. 2. c. 7. (Navigation), 223 
16 Car. 2. C. 7. (Gaming), 410 
16. & 17. Car. 2, c. 8. (Feefails), 7. 
134. 158 

19. Car. 2. c. 8. (Rebuilding London), 
151 

22. & 23.Car.2.c. 7. (Plantations), 223 
— — . 9. (Colts), 379 
25+ Car. 2, 


84 


A-TABLE OF PRINCIPAL MATTERS. 


75. Car. 2. c. 2 (Teſt AR), 271 
39. Car. 2. Cc. 1. (Papiſts). 271 


Jauss Taz Sf con p. 
1. Jac. 2, Cc. 22. (St. James's Church), 


2 
WirTLIAM and Mary. on 
1, W. II. & Mary, f. 1. c, 8. (Corpora- 
tions), 84 $3- 233 
1. Will. & Mary, c. 3, (Ecclefiattical 
Oaths), 9% 


1, Will. & Mary, c. 21. (Clerk of the 
Peace), 32 


1, Will & Mary, c. 21, (Clerk of the 
Peace) 157. 293 
2. Will. & Mary, ft. 2. c. 2, (Now 06- 
Haste), : 63 
1. Will. & Mary, c. 34- (Penal Gon, 
34 

2+ Will. & Mary, Cc, 3 (Diftreſs for 
Kent), | 237. 388 
3. Will. & Mary, c. 8. (Oaths of Al- 
lance), 34- 53- 233 


Wir ria Tur Tung. 
8. & 9. Will. 3. c. 11. (Coſts), 8 
10 & 11, Will. 3. c. 16. (Poſthumous Chil- 
dren), 335. notis 
11. & 12, Will. 3. c. 16. (Tithe Flax)» 
185. 20410 

Quzen Ax xs. 

3. & 4. Anne, c. 9. (Bills and Notes), 
244 
4: & 5. Anne, c. 16. (Feofails), 133 
— (Colts in Error), 8 
wn—_- Atonncnt), 6. 


—— 2-5. 4 


150 
— — Double Pleadiog), 

| 254 
9. Anne, c. 14. (Gaming), 130. 875 
13. Anne, c. 16: (Cfury). 233 


Gong THE Fist. 
5. Geo. 1. c. 6. (Corporation), 274 
5, Geo. 1. c. 13 (Jeofails, Error), 87 


GreorGr THE SECOND. 
11. Geo. 2.c. 19. (Attornmen), 86.150 
— (Diſtreſs for Rent), 
| 32391. nee 


Li oe bob 


24 Geo- 2. c. 44. (Juitices Jurifdic- 
tion], CRE 355 
Gtondt THe Tat. 


12. Geo. 3. c. 71, (Repealing Engroſ. 


fing Statutes), . 


13. Geo. 3 c. 78. (Highway). 38 


14. Geo. 3. c. 78. (Accidental Fires), 0 


— Cc. 79 (act Money), | 


163. 20 
SUBSEQUENT CLAUSES. - 


See Deeps. 


* 3. e 48. (Judgment in Ties, 


[t is rue in the conflrution of deeds, - 


that ſub/equent clauſes which are Gg- 
NERAL (hall be governed by precedent 
clas es which are PARTICULAR 3 2s 
if a man make a lea for years, ant 
then giv a od wi.b condition that if 
he /uffer tne lefiee quietly to enjoy 
without any wouble from him or any 


other perion, thea ihe obligation tobe | 


void, there the wo d“ juffer” rules 
the whole ſenſe; and although a 
ftranger ſhould enter, the bond is not 
torteued, T bomas v. Howell, 69 


SURPLUSAGE. 


1. A writ of appeal concluding “ & 
* babeas ibi TUxC bc Grewe is good 


for babeas ibi boc bredę being ſuſſicient, 
the word *©* tune ſhall be rejected as 


ſurplujage, Bennet v. Preflon, 159 
2. 80 in an audite querela, where the 
party was taken up a a ca. /a. and it 
was recited, tat ** captus fuit virtute 
„ brevis neftri JUD1CiALis,* the writ 
was held good, and ihe word judicialis 
rejected as ſur pluſage, Arundell v. 
NMerris cited, d 159 


SURRENDER, 
See CoryBOLD. | 

1. A ſurrenderee of a copyholder in fee is 
an affi, nee within the equity of the ſta· 
tute 32. He .$. c. 34. and mult take 
advaniage of a condition broken, Zeal 
v. Brajur cited, 83 
2. If a copy holder in fee make 2 leaſe 
for years warranted by the cuſtom, 
in which the leſſce covenants i repair 


— 
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daring the term, a ſurreuderre of the 
rr of the rem miy maintata 
; covenant for non repur againſt the 
origimal leſſee, althon zu he uad / 
Auel the dern before the reverſiun was 
ſurrendered, Ghyuer v. Cape. 81 
3. A copyhol elate: furrengere}, on a 
condition to be void on payment of a 
om of money. will, on non-perform- 
ane of the condition, defeat the wife 
uf the ſurrenderur of her Free- bench, 
N . Scart, ths, 


— 
: © .% - % 
SE, $I T. 
, _: © wh LO 


TENANT IN TALL. 
Tenant in tail, wo had alfo the rever- 
non in fee, inakes a leaſe to-comracnce 
an future ; if wie iue in tail levy a 
nne, it is an extinguiſnment of the 
tail; and the cognizee of the fine ſhall 
never avoid thi: leaſe. becauſe it ariſes 
out of both the ettales, vix. out of the 
glaie dail and reverfon 
n Cuzmore, | 


SS OFOULLiA 5), 


#4 4 + *. w# 


1. For what toll was 'vaid at common 


Jaw, M arrirgten v. Mofcky, 319 
2. A preſcription generally for,coll of all 
brought within the limits of a 
certain manor, is had; for every pre- 
ſcription to charge the ſubject with a 
duty, muſt ĩimpart a benefit, and ſhew 
the reaſon why it is claimed, Warring- 
tem v. Mfaſeley, 3 '9 
There can be no preſcrigiien for a . 
nen 
A lefice for life or years or tenant at 
wit, may, preſcribe. to be exempted 
from wil,” I urringtom v. Moſeley, 306 


08 15 TORT. e 
A tort apairft the eſtate of the te ſtator 


apes not die wich bis perſon, Williams 


. Cary, XK. 
3 4 PRESPAS'S:®. 


6 "An ee of 1relpals will le where 3 
284.55 


* 


404 


- 


250+ 


man has a poſſeſſion, thouęù he has no 
property, Walter v. Rumbail* 392 
2. Treſpaſſer ab initio when 2 man has an 
authority by*a tatate, ant does not 
purſue it. or abuſes his power,” 391 
3. Treſpaſs guare vi et armis, whether it 
will lie agaiuſt the oer of the ſoil, 
Suitb w. Kemß. 187 


ARAG G 
An indict: nent for high treaſon in which 
the wards 1% ti vente comburentey are 
left out in the entry of the judgment is 
erroncous, The King ad Queen v. 
Waicet, 395- 491 

TROVER. 

1. Trover will he for a bond by the name 


of bond et catalla, v1z. de uno Scripte 
obligatario, Coat v. Bofinger, 156 


2. Trover de ducbas garbis, AxcLice 
ſheaves of chrn, is void, cited, 321 

$3 E 41 8 LN: 
TIT HES. 

1. Tithes obght to be paid for fulling 
mills, Crimiey v. Fawlkingham, 45 

2. The tithe of corn groend ih a horſe 

 "malt-mill ſhall pay only per/onal tithe, 
vi. a tenth part of the clear profits * 
ariüng from the ccrn grqund in the 
mill, over and above all incident 
charges, Chamberlain v. Newt, 46.notis' 


3. A corn-mill hall pay a perſonal tithe 
only, Carkon v Brightwell, 46. notis' 
4- If there be 2 water cars mill with one 
pair of ſtones, and a rrindmnill, and 4 
modus is paid in lieu of tithes for the 
awater mill, this modus is not deſtroyed 
by adding thereto another pair of ſlones; 
but t ſhall pay tithe for the additional 
quantity ground, Gramley v. Fawlk- 
imgham, © 3 45 


- 5. But ſee T. Het v. May cited, 46. noris 


6. Tithes of flax, whether they ſhall be 
reat or ſmall, according to the quan- 


tity of lands ſowed therewith, Mar- 

ten v. Liſle, 18 4 
7. But ſee Willis v. Pain, Cory. Rep. 633 
8. And Smith v. Har, 2. At. 364 
Cc * By 
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9. By it. & 12. Will 3. c. 16. five ſhil- 
lings an acre ſhall be paid for the tithe 
of hemp and flax, 

10. A cuſtom alledged iz non decimando in 

a whole &UNDRED is void, without 
ſhewing that there was a. ſufficient 
maintenance for the parſon beſides, 
Hicks v. Woodsſon, 336. 340 

11. None could claim tithes before the 
Council of Lateran, becauſe there were 
no pariſhes till that time, ibid. 

12. A layman cannot preſcribe in non 
decimando, yet there may be a cuſtom 
to exempt him from tithes, Hicks v. 
Wiodejon, 3 

13. Where tithes are due of common 
right, and where by cuſtom, ibid. 341 


14. A cuſtom to be exempted of the 


tithe of underwwad, uſed in a pariſh 
for fencing corn, is good, but mult 
ſhew that the tithes are paid to the 
parſon, ibid. 344 
15. Preſeription to be diſcharged of tithes 
in a vill is too particular, but ĩt is good 
in a whole county or hundred, 342 
16. In an action for not ſetting out tithes 
upon the ſtatute of 5. & 6. Edw. 6. it 
is ſufficient for the plaintiff to declare 
that he was preprietarius without ſhew- 
ing a title, cited, Strode v. Birt, 422 


VARIANCE,.. 
1. A variance between the original and 
the declaration, Ellery v. Hicks, 246 


2. A variance between the declaration 
and a note upon which the action was 
brought, for which reaſon a judgment 
was reverſed, Pope v. St. Leger, 410. 


411 
VENIRE FACIAS. 


Se SHERIFF» 


| VENUE. i 
In ejectment, demiſe of a meſſuage in et 
fuer acclivitatem de HAMPSTEAD- 
K1LL, is good, Parker v. Harris, 76 


VERDICT, 
1. A declaration by an adminifrater that 


adminiſtration was committed to him : 


185. ati 


337 


by A. B. peculiar of G. in tlie cathedril 
of D. is good after werdict, without 
2 the authority of A. B. Maſon v. 
| on, ; * ö 133 
2. The omiſſion of ſhewing a proper title 
in an action for diſturbance of common, 
is cured by the verdict, Hill v. Gallas, 
: ag nen dada 
3. In treſpaſs and taking fiſh from afree 
fiſhery, the omiffion of preciſely ſtating 
that the fiſh was the K property. 
is cured by verdict, Smith v. Kemp, 1 
4: Diſcontinuance of pleading. is hel 
by the verdict, Ellery v. Hicks, — 


VICAR... 


> 


2. When firſt endowed, 


'VISI'TOR. 
1. A vifitor has power co nomine to hear 
appeals, Philips v. Bury, 109 
2. A viſitor may deprive without the 
concurrence of another perſon, Pl 
is v. Bury, n 
3. The founder of Exeter College, in Ox- 
ford, appointed the Bijhop of Exeter for 
the time being vis ron, and direfted 
that he ſhould viſit when requeſted 
by the. college, and if not requeſted 
that he ſhould viſit “ Je guingzennis in 
„ quinquennium” ſemel per ſe wel cou- 
„% MISSARTIUMfrum;” thatif he ſhould 
proceed to deprive the rector, or ex- 
pel any ſcholars, and they cannot ac- 
quit themſelves of the charge, they 
ſhall be removed without appeal, dun- 
« modo ad exfulfionem $SCHOLARIS. con- 
« eurrat conſenſus RECTORIS&f TRIUM 
« ex $8PTEM maxime /enioribus : o ff 
% ad amotionem RECTOR1S per hujuſmodt 
«© gpP1ISCOPI COMMISSARLUM ian 
« con/entientilus QUATUOR-/ ex SEP 
« TEM maxime ſemoritns.” If, under 
theſe powers, THE Vis1TOR appointa 
' commiſſary to examine the appeal of a 
ſchclar expelled by the rector, nE may, 
within five years afterwards, appoint 
a vifiation ; aud if the rector and ſchok 
lars prevent him trom exerciſing his 
_ viſitatorial functions, he may, onorbe 
rectar 


9 
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„ beFey vegle ding to appear to 2 ſum- 
alk. anſwer for this offence, 
ve the rector without the conſent 

the four ſenior fellows for contumacy, 
although cournmacy is not one of the 
offences mentioned in the ſtatutes of 
tnt FouxDEr ; for the per of 


this ſentence of d-privition is not 
examinable in any court of law ; for 
it is within his general wifitatorial power, 
and rut FOUNDER, by appointing 
4 vis ros, has made him fo far the 
fole and excluſive judge reſpecting 
the management of the college, Philips 
. . > 106 


4. If a viſitor ha: no authority by Tu 


FOUXBER- to determine offences, yet 

it is incident to his once, Rex V, Se. 
John's, Cambridge, 233 

A viſitor has vo power over 4 noni. 
a nee till admitted to the ſoundation, 
Rex v. St. Jab, Oxford; 260 


UNITY OF POSSESSION. 
1. In what caſe unity of poſſeſhon ex- 


 tinguiſhes a way, Peers v. Lacy, 363 
2. Unity of poſſeſſion extinguiſhes 


rents 
and commons, and all maiters of 
- Charges on other men's lands, but not 
eaſements, ſuch as light and air, Peers 
. Laty, ; 364, 365 


USAGE. 


An ejedment de mintris carbtnuni in A. 


may be ſupported by the uſage of the 

country, Hhittingham v. Andrews, 

| ) 143 
USE. 

1. Conveyances to uſes muſt be governed 


by the rules of the common law, Dawrs . 


wv. Speedy 155 


2. Poff-fian is tranferred by the ſtatute 
to ſuch uſes which are in being, and 

nat td a poſſibility of an uſe, ibid. 
3. An agreement between the partiet, 
though it do riot operate as à deod, 
will be ſallicient to appoint an ule; 
pues v. Maricy, 


2 — 


W. 


WASTE. 
No remedy at co nmon law 8 
ry or — waſte by le ſſee for liſe 


1 


- or years, Cadlip v. 5 10 
WAY. 
1. A cuſtom to have a way over another 


man's ground to church or market is 
good, becauſe it is an eaſement and no 
prof, Peers v. Lucy, 365 
2. Li ſſee for lif- or years, or tenant at 
vill. may preſcribe to have ſuch way, 
becauſe it is only an caſement, Peers 
v. Lucy, 366 


WILL. 

1. A latter clauſe in a will Hall not be 
taken in a larger ſenſe than what 
before ; as a deviſe . to his daughter, 
* upon condition ſhe marry his ne- 
% phew, c. Vs, if ſhe refuſe to 
1% marry him at or before the is 
« twenty-one years of age, or in the 
% mean time marry another, &c.” 
and ſhe did marry another, the ne- 

_ phew dying at twelve, theſe words 
% or in the mean time marry PAN Bay 
« muſt be intended marrying ſo as to 
make her incapable of marrying the 
nephew, Tm v. Howell, 67, 68 

2. If the intention of the teſtator be cer- 
tain, the Will, though not folly ex- 

pteſſed, is good, Smith v. Mirfard, 

231 
23 * 


WITNESS: 

1. A woman taken away by force is al- 
lowed to be a witneſs of the fact, The 
King and Dueen v. Frxas, 8 

4 a 2. A patron 
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e. A patron is never allowed to be a wit- WORDS, THE CONSTRUC 
neſs to maintain the title of his clerk, THEREOF, oe 


83 '7 1. Where the adverb wi. ſhall be dis. + 
3. Where the repair of an highway is in 4 | hs. Os 


rective or ' 7 
queſtion, none ſhall be admitted to be Abnett . ", - Saul a 


- . > 142 
an evidence who lives in that pariſh : SN 
where the way is, Buckeridge's Caſe, 49 2. Where the word ** ab refers only 


to the time of levying the plaint, and | 


WITHERNAM. 2c 
Acapia iſſued out againſt the defendants, DET. 
who entered their appearance with r 
2 comms =,» 4 ptauon, Bark/dale v. 

fedeas bo ogy ns by - | we 

their counſel to plead em eye” = WHIT or ies 
which were ordered to do, and to 2 
E De * Exxon 
EI, Repull, 55 
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